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DISTRICT  OF  VIRGINIA,  to  wit: 

BE  IT  REMEMBERED,  that  on  the  eighth  day  of  June,  in 
the  thirty-second  year  of  the  Independence  of  the  United 
States  of  America,  Wiilium  W.  Mening  and  William  Munford,  of 
the  said  district,  have  deposited  in  this  office,  the  title  of  a  book, 
the  right  whereof  they  claim  as  authors,  in  the  words  following, 
to  wit : 

"  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court 
*'  of  Appeals  of  Virginia:  with  Select  Cases,  relating  chiefly  to  Points 
"  of  Practice,  decided  by  the  Superior  Court  of  Chancery  for  the 
"  Richmond  District.  Vol.  I-  ^y  William  W.  Hening  and  William 
"  Munford." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States 
entituled  "  An  act  for  the  encouragement  of  learning,  by  securing 
the  copies  of  maps.,  charts,  and  books,  to  the  authors  and  proprietors 
of  such  copies  during  the  times  therein  mentioned,''  and  also  to  an 
act  entituled  **  An  Act  supplementary  to  an  Act,  entituled,  an  Act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts, 
and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the 
times  thtTein  mentioned.  And  extending  the  benefits  thereof  to  the 
arts  of  designing,  engraving,  and  etching  historical,  and  other  prints." 

.£^^.  WILLIAM  MARSHALL, 

^'^  -  -'  Clerk  of  the  district  of  Virginia. 

JUNE  11.1929 


PREFACE. 


IN  presenting  the  following  Reports  to  the  public  the 
authors  cannot  resort,  to  a  very  usual  apology,  "  that  the 
iKMtes  were  taken  merely  for  their  own  private  use."  We 
commenced  them  professedly  with  a  view  to  disseminate  the 
decisiwis  of  the  Supreme  Courts  of  Virginia,  ^s  early ^ 
and  in  as  authentic  a  manner  as  possible.  Whatever  imper- 
fections then  may  be  found  in  the  work  must  be  ascribed  to 
the  nature  of  the  undertaking, — to  our  inexperience  in  such 
pursuits, — or,  we  hope,  to  any  cause  rather  than  the  want  of 
a  sacred  regard*  to  truth. 

Of  all  the  duties  which  devolve  on  a  Reporter,  certainly 
none  are  more  important  than  those  relating  to  the  state  of 
the  case  and  the  opinions  of  the  Judges.  With  respect  to  the 
Jirst  of  these  objects,  we  have  uniformly  endeavoured  to  give 
a  concise  and  accurate  statement  of  the  points  in  controversy^, 
and  of  such  circumstances  in  each  case  as  were  necessary 
for  its  elucidation.  In  Arder  to  accomplish  this,  we  have  not 
confined  ourselves  to  the  briefi  of  counsel;  but,  whenever  any 
fact  or  circumstance,  omitted  in  them,  appeared,  from  the 
argument  or  decision^  to  be  of  importance,  we  have  iavaiiatiiy 
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consulted  the  records  themselves.  As  to  the  second  object, 
the  notts  of  the  Judges  (which  they  were  so  obliging  as.  to 
furnish)  have  precluded  the  possibility  of  any  inaccuracies. 
None,  it  is  believed,  will  be  discovered,  except  such  as  are 
merely  typographical. 

But  the  most  embarrassing  part  of  our  whole  undertaking 
related  to  the  arguments  of  counseL  To  give  them  at  large^ 
wc  were  sensible,  would  swell  the  volume  to  an  enormous 
size.  To  omit  them  altogether,  and  insert  merely  the  positions 
advanced  by  counsel  without  their  reasons  in  support  of  them, 
would  not  only  convey  a  very  inadequate  idea  of  the  merits 
of  the  several  speakers,  but  often  leave  the  case  perfectly 
unintelligible.  We  therefore  determined  to  pursue  such  a 
middle  course,  as  would  guard  against  too  much  proVxityy 
on  the  one  hand,  and  too  much  brevity^  on  the  other.  This 
we  found  to  be  a  work  of  infinite  delicacy  and  difficulty. — 
Counsel  often  take  a  wide  range  in  argument,  and  dwell,  with 
great  zeal  and  ability,  on  points  which  the  Judges  do  not 
think  it  necessary  to  consider,  in  that  particular  cause.  Indeed, 
it  is  frequently  impossible  for  the  counsel  to  know  before- 
hand  what  special  grounds  of  law  or  equity  will  influence  the 
opinions  of  the  Judges.  Hence  it  is  that  a  considerable  propor- 
tion of  the  notes  taken  by  a  Reporter  during  a  discussion  have 
BO  application  to  those  points  which,  by  the  courts  are  regarded 
as  essential  to  the  decision.  The  business  of  selection  is,  of 
eourse,  very  laborious; — ^for  (strange  as  it  may  appear,)  it  is 
strictly  true  that  we  could  report  at  full  lengthy  with  much 
greater  facility,  and  in  one  third  of  the  time  that  is  requisite 
to  abridge^  so  as  to  insert  such  arguments  only  as  were  appli- 
cable to  the  points  decided,  excluding,  even  from  them^  every- 
thing but  the  substance  in  a  condensed  form.  Yet  it  has  been 
ilidispcnsibly  necessary  to  adopt  this  plan.  For,  were  we  to 
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^ct  otherwise, — were  we  to  mention  all  the  doubts  and  objec- 
tions suggested  by  the  ingenuity  of  able  counsel,  we  should 
furnish  materials  for  litigation,  instead  of  communicating  the 
LAW  as  settled  by  the  highest  judicial  tribunal  of  our  country- 
These  remarks  are  due  to  the  cause  of  truth ;  and,  while  we 
hope  they  will  be  considered  by  the  gentlemen  of  the  bar  as 
a  sufficient  apology  for  the  brevity  with  which  their  arguments 
are  reported,  we  think  it  but  just  to  say,  that  the  extent  of 
their  talents  ought  not  to  be  estimated  by  the  epitomes  which 
we  have  presented.  In  a  few  leading  cases,  however,  in 
which  great  principles  were  settled,  we  have  felt  ourselves  at 
liberty  to  indulge  in  a  more  diffuse  manner :  particularly  in 
the  case  of  Smith  and  Wife  v.  Chapman,  (which  is  more 
like  a  digest  of  the  law  relative  to  an  important  subject  than 
a  report  of  a  single  case,)  we  were  induced,  by  the  advice  of 
those  in  whom  we  justly  reposed  the  highest  confidence,  to 
give  the  arguments  of  the  counsel  on  both  sides  nearly  as 
they  were  delivered.  If,  in  that,  and  a  few  other  cases,  they 
shall  still  appear  too  lengthy  to  some  of  our  readers,  we  trust 
that  due  allowance  will  be  made  when  they  reflect  that  the  plan 
of  speedy  publication  would  not  permit  us,  in  every  instance, 
to  perform  effectually  the  task  of  abbreviating,  engaged  as  we 
have  been  in  various  professional  and  public  duties.  Yet,  we 
believe,  the  attentive  and  candid  reader  will  acknowledge,  that, 
generally^  the  arguments  are  comprised  in  as  narrow  a  compass 
as  possible,  consistently  with  a  clear  understanding  of  the 
grounds  of  the  several  decisions. 

From  the  bench,  the  bar,  and  the  officers  of  the 
COURT,  we  have  received  the  most  liberal  assistance;  for 
which  we  request  them,  individually,  to  accept  our  grateful 
acknowledgments. 


"To  the  P01L1C,  :£dso,  our  tbanks  are  4ue  for  the  en- 
couragement the  work  has  hitherto  -eicperienced;'  and  we 
avail  ourselves  of  this  opportunity  to  (declare,  that  it  will  be 
earried  on,  according  to  its  original  plan,  bo  lopg  as  that  en- 
oouragecnent  shall  be  contiaaed. 

WILLIAM  W.  HENING, 

WILLIAM  MUNFORD. 
Jiiehmtmd^  June  1st,  1808. 
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Temple  8c  Taylor  t>.  Temple,  .  476 
Thomas  and  Harris,         •         .  18 

Tumbull  and  Main,  ex*or.  of  ffjndnian, 

note 24 

Turner  8c  others  Justices  of  Fauquier, 

V.  Chinn's  ex'ors.  8c  others,  53 

Tyler  and  Nicolas's  ex'urs.     .         .  332 


329 


385 
203 


Vanmeter  8c  others  v.  Fulkimore, 
Vass  V.  Magee, 

w 

Walker's  ex'ors.  atid  The  Common- 
wealth,        ....       144 
Warren,  adm'r.  of  Fuqua  aiid  Price's 

ex'or.     .      .         .         ,       . 
Washington  and  Carter,   .  , 

WelU  and  Hambleton  8c  otiiers,  307  note. 
White  V.  Fitzhugh  8t  others,         .  1 

Wliiting  V  Daniel  8c  others,  .  .  390 
White's  ex'ors  fl/ii  Jol  nson  8c  others,  201 
Wiggles  worth  <o.  Steers  8c  others,  70 
Williamson'sadmr.v.  Apple berr}-,  .  206 
Wilson  V.  Wilson's  a<imr.  8c  others,  15 
Winston's  ex'x.  and  Austin's  adm'x.  33 
Wise  V.  Craig,  .  .  .         578 

Witherinton  «.  M  Dons  Id,  .  .  306 
Woodford's  heir  v.  Pendleton,  .  303 
Woods's  ex'or.  and  M'Rae's  ex'ors.  548 
Worsham  v.  M«Kenzie,  .  .  342 
Wyatts  am/ Bland  »         .         543 


ERRATA. 


OWING  to  the  distance  of  the  authors  from  the  Press  during  the 
greater  part  of  the  impression,  the  following  typographical  errors  have 
occurred,  which  the  reader  is  requested  to  correct  with  a  pen,  before  he 
peruses  the  book. ^-The  letter  ^^  t*'  following  the  number  of  the  llnet 
denotes  so  many  lines  from  the  toft  of  the  page ;  the  letter  «  d^**  from 
the  bottom* 


Page. 
311 


line. 
12b 


119  (properly  219)  19  bfor 


246 
261 
301 
305 
306 
308 

315 
359 
361 
3r6 

390 
401 
415 
420 
422 
563 
574 
584 
592 


12  b 
18  t 
22  b 
16  b 
4  b 
20  t 
5&21  t 


for  •*  argument**  read  '*  agreement" 
From  page  213  to  21^  both  inclusive,  the  pa* 
g^ing  is  improperly  numbered  113,  &c.  From 
page  210  to  220,  the  running  title  is  errone- 
ously numbered,  in  the  *<  32nd'*  instead  of  the 
''  31st*'  year  of  the  Commonwealth. 
«*  on**  read  or. 

—  Clive. 

—  Xhelr^-^for  "  of**  rtad  to. 

—  transmuted. 

—  on. 

—  the,  before  the  mord  register. 

—  present. 

—  involved. 

—  possessing. 

—  ga\'e. 

—  who. 

—  sealed,  aiu//br  *•  ^wwiy**  read 
Nanny. 

—  admitted. 


19  f  _  «  Clue*' 
1  A  —  •'  tlie*' 
S  h  —  «  transmitted*' 
4  A  —  •'  and" 

—  "  his" 

—  "  prevent** 

—  "  revolved*' 

—  '•  professing'* 

—  "  give*' 

—  «  also" 

—  "  scaled** 


9  f  —  «« omitted*'        — 
15  t  —  «'  after  the  v!ord  "  may,** intert  "  be." 
21  b  ttrike  out  the  point  betvoeen  *<  appellee"  and  Charles, 
20  A  —  «*  from"  for. 

3  b  after  "  corruption"  intert  «« tried.*' 
17  b  in  the  margin^  instead  of  <♦  fi)r"  read*'ot** 

14  t  after  figure  92,  insert  "  section**  instead  of  figure  <*  5, 
17  tfor  *'  out"  read  not 

15  f  ^  «  an'*  in. 


9* 


\ 


RULES 


or  TBB 


COURT    OF   APPEALS 

hiOM  ITS  ESTABLISHMENT  TO  THE  END  OF  MAT  TERM,  1806/ 


APRIL  29,  1784; 
IN  all  cartes,  whether  of  appeal,  adjourned  for  difficulty,  writ  of 
4Srror,  or  otherwise,  the  co  rt  will  proceed  to  a  hearing  at  the  tern^ 
hext  succeeding  that  to  which  such  case  shall  be  returned  or  sent 
tip,  unless  for  good  cause  the  court  shall,  in  tiny  case,  rule  a  hear* 
lug  at  the  first  term. 

NOVEMBER  6,  1/86; 
THE  court  will  hear  no  case,  brought  before  it  by  appeal,  by 
adjournment  for  novelty  or  difficulty,  by  writ  of  error,  or  other- 
wise,  in  the  term  to  which  the  record  in  that  case  shall  be  return* 
ed  or  sent  up,  unless  reasonable  notice  be  given  of  a  motion  to  be 
made  for  such  hearing. 

.NOVEMBER  la,  irar. 
IN  alt  criminal  cases  adjourned  from  the  General  Court,  the 
court  will  proceed  to  a  hearing  in  the  term  to  which  the  record  is 
returned,  unless  good  cause  be  shewn  to  the  contrary*^ 

JULY  1,  179a 

ORDERED,  that  no  affidavits  be  read  in  support  of,  oropposi« 
tion  to,  any  motion  hereafter  made  to  the  court,  unless  reasonable 
notice  be  given  to  the  opposite  party  of  the  time  and  place  of  tak- 
ing the  same,  or  good  cause  be  shewn  why  such  notice  is  not 
given. 

Ordered^  that  objections  to  securities  given  upon  obtaining  writs 
of  supersedeas^  writs  of  error,  or  appeals,  shall  hereafter  be  made 
to  that  court  to  which  the  writ  or  record  shall  be  returnable,  and  not 
afterwards. 

*  By  an  ad  uf  assembly  passed  on  the  S6th  day  of  OAober,  1793,  it  i&  declared 
that  ••it  shall  not  be  lawful  for  the  High  Court  of  Chancery,  or  General  Court  to 
temo^  before  the  Covt  of  Appcsli,  by  sdjoumncnt|  sny  q«Cftiioa|  mittvr  9r  chiiig^ 
wba»0CYcr|'^ 


OCTOBER  28,  1795. 
ORDERED,  that  when  an  appeal  is  entered  from  a  judgment 
of  the  District  Court  and  the  record  is  not  transmitted  to  the  clerk 
ef  this  court  before  the  end  of  the  second  term  after  the  appeal  is 
granted,  the  record  shall  not  be  received,  and  the  cause  docketed, 
but  by  leave  of  the  court,  to  be  obtained  on  motion,  and  for  good 
cause  shewn ;  of  the  time  of  making  which  motion,  reasonable  no* 
tice  shall  be  previously  given  to  the  other  party. 

NbvEMBb.R  18,  1803. 
IN  all  cases,  whether  of  appeal,  writ  of  error,  or  otherwise,  the 
court  will  proceed  to  a  hearing,  at  the.  term  to  which  such  case  shall 
be  returned  or  sent  up>  unless  good  cause  shall  be  shewn  to  the 
contrary* 

MAY  15,  1804. 
A  CLEAR  and  concise  state  of  the  case  of  each  party  in  an  ap- 
peal, writ  of  error  or^  supersedeas  from  a  decree  of  the  High  Court 
of  Chancery,  or  any  District  Court  in  Chancery,  or  from  a  judg- 
ment of  the  Oenerk!  Court  or  any  District  Court,  in  which  a  de- 
murrer, special  verdict,  case  agreed,  demurrer  to  evidence,  bill  of 
exceptions,  or  point  reserved,  shall  constitute  a  part  of  the  record^ 
or  exhibits  in  the  cause,  with  the  points  insisted  on,  signed  by  his 
counsel  and  printed  or  fairly  transcribed,  the  expense  whereof  shall 
be  taxed  in  the  bill  of  costs,  shall  after  the  end  of  this  present  term, 
be  delit^ered  ft  each  Judge  time  enough  before  the  hearing  of  the 
cause :  And  t^ac  no  error,  other  than  such  as  shall  be  pointed  out 
Und  insisted  on  in  such  statement,  on  the  part  of  the  plaintiff  or  ap« 
pellant,  shall  be  (without  leave  of  the  court)  admitted  as  a  ground 
for  argument  on  the  hearing  of  the  cause,  or  for  reversal  of  the 
decree  or  judgment  sought  to  be  reversed.  And  that  all  deposi- 
tions and  exhibits,  accounts  and  articles, intended  to  be  relied  upon 
<yr  objected  to  in  the  argument,  be  particularly  noticed  in  such 
■tate,  and  recited,  and  a  reference  thereto  in  the  official  copy  of  the 
record  in  the  cause,  made. 

MAY  21,  1804. 
AFTER  the  end  of  this  present  term,  all  causes  depending  in 
this  court,  which  shall  be  ready  for  hearing  in  pursuance  of  the 
rul*^  of  tli«rc'cAirt  made  on  the  15th  day  of  this  present  month,  shall, 
unless  good  cause  be  shewn  to  the  contrary,  be  heard  in  the  same 
order  in  which  they  stand  upon  the  docket* 


ui 

MAY  15,  1805# 
ORDERED^  that  no  petition  for  an  appeal  to  rcrcrse  any  decree 
of  any  inferior  court  for  error  in  such  decree,  shaH  hereafter  be  re- 
ceived or  allowed  by  this  court  unless  the  nature  of  the  case,  and 
the  errors  supposed  to  exist  in  the  decree  sought  to  be  reversed^ 
be  clearly  and  distinctly  set  forth  in  such  petition  and  the  same  be 
signed  by  the  party,  or  the  counsel  preferring  the  same,  or  :iome 
other  counsel  practising  in  this  court. 

MAY  5,  1806. 
THE  multiplicity  of  suits  upon  the  docket  of  diit  court,  whilst 
it  furnishes  a  reason  why  the  court  should  for  good  cause  shewn, 
grant  a  speedy  hearing  in  certain  cases  of  peculiar  hardship,  or  ge« 
neral  inconvenience,  on  the  other  band  admpnishes  the  court  not 
to  postpone  the  hearing  of  causes  long  depending  in  court,  in 
which  the  parties  may  be  no  less  anxious  for  a  speedy  dcLision,  and 
in  which  the  hardship  and  inconvenience  may  possibly^  be  as  great 
as  in  any  others,  unless  the  reasons  assigned  for  giving  a  priority 
to  later  cases  be,  not  only  extremely  stiong,  but  presented  to  the 
court  in  a  manner  which  can  leave  no  doubt  in  the  breast  of  the 
court  of  the  propriety  of  giving  the  preference  asked  for.  ITiis,  it 
is  the  opinion  of  the  court,  can  only  be  done  by  a  clear  and  candid 
state  of  the  case,  and  of  the  facts  on  which  the  reasons  for  depart- 
ing from  the  regular  course,  are  founded,  verifced  by  afidavitp 
where  such  can  be  obtained,  or  signed  by  the  counsel  preferring 
the  petition,  who  will  thereupon  be  regarded  by  the  court  as  pledg« 
ing  his  honor  for  the  truth  thereof;  notice  of  which  by  presenting 
a  copy  of  the  petition  to  the  counsel  for  the  adverse  party  is  to  be 
given  at  least  four  days  before  the  petition  shall  be  presented  to  the 
^ourt*  And  in  case  the  petition  is  intended  to  be  opposed,  the  ad« 
verse  counsel  are  to  present  to  the  court  and  the  counsel  for  the 
petitioner,  in  writing,  the  reasons  for  such  opposition,  verifying  or 
denying  in  the  same  manner  any  facts  which  may  be  relied  on  im 
support  of,  or  opposition  to  the  petition,  at  least  one  day  before  the 
petition  shall  be  presented  ;  which,  matters  so  stated,  the  court  will 
take  into  consideration  without  argument,  and  decide  thereupon 
sw  to  them  shall  s^em  most  reasonable^ 


if 

RULES  OF  PRACTICE 

Settled  by  the  late  High  Court  of  Chancery^  andpr^* 
sent  Superior  Court  of  Chancery  for  the  Richr 

mon(l  District. 

1*  THE  causes  on  the  court  docket  must  be  called 
and  tried  in  the  order  they  stand  ;  unless  for  good 
pause  shewn,  a  cause  may  be  passed  over  or  continuedt 

2.  In  every  cause  brought  before  the,  court,  for  trial, 
the  counsel  for  the  plaintiff  must  read  the  papers  and  o« 
pen  his  cause  :  he  will  be  answered  by  the  counsel  for  the 
defendant ;  who  will  be  replied  to  by  the  plaintiff's  coun- 
sel and  this  will  end  all  discussion. 

3.  But  two  counsel,  will  be  alloi\'ed  to  argue  on  one 
side  of  any  cause,  without  leave j^i  the  court,  which  may 
never  be  asked  for,  unless  in  a  case  of  importance  and 
(difficulty, 

4.  Counsel  must  prepare  notes  for  their  decrees. 

5.  Whatever  the  parties,  by  counsel,  agree  to  do,  lu 
any  cause  depending,  they  may  direct  the  clerk  to  en* 
ter  accordingly,  without  troubling  the  court. 

6.  The  rules  in  the  office  will  be  strictly  conformable 
to  the  act  of  Assembly,  unless  by  consent  of  parties,  and 
so  to  be  entered,  by  the  clerk. 

7.  All  the  papers  or  documents  referred  to  by  any 
bill  as  part  thereof,  must  be  iiled  with  it,  or  the  suit  may 
|>e  dismissed,  as  for  the  want  of  a  bill. 

8.  No  cause  is  to  be  brought  on  the  court  docket,  at 
any  time,  unless  it  b^  ready  for  trial,  against  all  or  some 
of  the  defendants  against  whom  relief  is  really  sought, 

9.  No  suit,  shall  be  re-instated,  that  has  been  dismis* 
Bed,  in  court,  unless  for  good  cause  shewn,  and  upon 
re  sonable  notice  thereof  to  the  adverse  party  or  his 
counsel. 

AUerrd  from      1^-  Objections  to  securities  given  for  the  prosecution 

Ma>  27,ir8B  of  any  suit,  in  this  court,  may  be  made  at  any  time, 

during  the  pendency  of  such  suit,  upon  giving  to  the 

adverse  party  reasonable  notice  thereof. 

|7ovemt>er31       ^l*  ^^  objection,  to  any  deposition,  for  wantofnor 

1^85.  tice,  shall  be  received,  after  the  cause  is  set  for  hearings 

unless  such  objection  be  filed  previously  thereto. 


12.  Commission*,  t6  take  depositions,  mar  isMie 
at  any  tkiu,  afti  r  ifct-  cau^e,  in  vhich  ihev  nja\  be  re« 
quired^  is  se»  tor  hearirg,  withoul  any  application  to  the 
court  for  that  purpose  ;  and  exctrption^  to  the  re^dirig 
of  ifvt'h  d«.  positions,  may  be  made,  at  any  time,  beti;re 
thr  hearing  ot  the  cause. 

13».  That  the  papc  rs  r  ad  at  the  hearing  of  any  cause,  Sn>»««b«r2$ 
in  this  court,  ix»  whit  h  an  i^hue  niay  be  directed,  may   ^t^^tt^^ 
be  read,  upon  the  trial  of  such  issue,  before  the  court      * 
of  common  law,  to  avail  there,  as  much  as  they  ought 
to  avail  here  ;  but,  that  txctptif  ns  there,  to  such  tes»* 
timony,  mav  be  made  as  in  other  cases. 

14»  Suits  brought  for  dower,  for  alimony,  or  for 
freedom,  notwithstanding  the  rule  bef(  re  laid  dowa^ 
may  be  tried  at  the  first  term  after  they  are  set  dowa 
for  heanng. 

15.  Suits  for  the  division  of  estates,  or  upon  mort» 
gages,  where  they  present  gieat  and  peculiar  hardship, 
verified  either  by  afHdavit,  or  the  statement  of  counsel, 
who  wilj  be  regarded  by  the  court,  as  pledging  his  ho- 
nor for  the  truth  of  the  facts  stated,  and  to  vhich  he 
must  subscribe  his  name,  may  always  Ijc  put  into  the 
hands  of  the  judge  in  vacaticn,  as  soon  as  they  are  rea- 
dy for  hearing,  that  they  may  be  determined  by  the 
succeeding  court,  without  loss  of  time. 

16.  That  in  all  cases  where   accounts   are  directed,  KovembcrlS 
the  commissioner  shall  proceed   ex-parte,  upon   one  1788. 
months  notice  to  the  party,  who  shall  fail  tc  attend  ; 

but  he  may  for  good  cause  shewn  give  a  farther  day  ; 
but  he  must  make  the  same  a  part  ot  his  rep^  rt. 

It*  All  reports  made  by  the  master  con. mission^ rg 
of  this  court,  in  matters  of  account,  must  lie  until  the 
term  succeeding  that  to  which  they  are  made,  before 
they  are  acted  upon,  by  the  court,  unless  for  good  cause 
shewn* 

18.  To  all  such  reports,  exceptions,  if  to  be  taken,  jj||^^  ^'JJ' 
must  be  stated  in  i*  ritinp,  and  filed  v  ith  the  clerk  of  this  x790.  * 
court,  thirty  days  preceding  the  term^  at  which  they  may 

be  acted  upon. 

19.  The  trial- of  suits  in  which  accounts  have  beci;k 
^directed,  and  not  reported,  will  not  be  delayed  or  conti- 
nued merely  on  that  account,  but  will  be  tried  or  notf 
i^ccordiDg  to  the  circumatances  oi  each  case* 


« 


56.  The  first  and  last  day  of  every  term,  and  ererf 
Saturday  during  the  term,  shall  be  motion  day. 

21.  The  injunctions  upon  the  motion  docket  shall  be 
all  called  over  in  the  order  they  stand,  every  motion 
day,  and  taken  up  or  not,  as  the  counsel  for  the  defend* 
ant  shall  think  proper. 

22.  The  counsel  shall  then  be  called  over,  beginning 
with  the  attorney  general  first,  and  the  rest  in  the  or- 
der they  qualified  in  court,  that  each  may  be  heard  in 
such  motions  as  are  not  docketed  ;  but  no  genileman 
ttriU  be  allowed  to  make  more  than  one  motion  at  a 
time. 

23.  In  every  case  where  a  Hll  is  presented  lor  an 
injunction,  the  documents  referred  to  as  a  part  there* 
of  must  accompany  the  bill,  he  tore  the  subject  will  be 
considered  by  the  court,  or  the  judge  thereof  in  vaca^ 
tion,  unless  for  good  cause  shewn. 

24.  In  no  case  will  a  second  application  for  an  mm 
junction  be  heard,  either  in  court,  or  by  the  judge 
thereof  in  vacation,  without  notice  to  the  adverse  party, 
unless  for  goad  cause  shewn. 

25.  In  all  cases  where  bond  and  security  must  be  giv« 
en  with  the  clerk  of  this  court,  and  no  time  is  fixed  up^ 
on  by  law,  in  which  it  must  be  done  :  then,  it  must  be 
given  within  thirty  days,  unless  otherwise  directed  by 
the  court,  or  the  judge  in  vacation,  or  the  order  under 
which  it  is  directed,  will  not  avail  the  party  any  thing. 

26.  The  afiidavits  that  have  been  read,  upon  a  moti« 
on  to  dissolve,  in  case  the  suit  should  for  good  cause 
shewn,  be  carried  on  as  an  original  suit  in  chancery, 
will  be  regarded  by  the  court  as  testimony,  on  the  final 
hearing  of  the  cause,  unless  they  be  objected  to  at  the 
time  cause  shall  be  shewn  against  the  dismission  of  such 
suit,  and  notice  thereof  given  to  the  adverse  party, 
which  will  be  sufficient  if  indorsed  on  the  papers  m  the 
cause,  or  entered  at  the  rules  yrith  the  clerk  of  this 
court.  . 

27.  Objections  to  affidavits,  taken  on  motions  to  dis« 
solve  injunctions,  must  be  made  before  any  such  moti^ 
on,  by  stating  the  objection  on  every  such  affidavit. 

28.  In  all  cases  where  affidavits  are  to  be  read  in  sup* 
•ort  of,  or  in  opposition  to,  any  motion  to  be  made  in 
courtt  er  to  the  judge  tkeresif  in  vacation,  r^asonabl^ 


dkoiACt  must  be  given  to  the  adverse  paxt^f  of  the  time 
and  place  of  taking  the  same. 

39.  The  clerk  shall  keep  a  docket  of  all  injunctions  K^TtmbsrSl 
put  down  for  dissolution,  noting  therein  the  day  each  1785. 
case  is  put  down,  for  the  inspection  of  counsel,  which 
shall  be  deemed  sufficient  notice  thereof  to  the  adverse 
party. 

30.  No  motion  shall  be  admitted  for  dissolving  an  |^^^ 
injunction  unless  the  answer  shall  h^ve  been  filed  before 

the  comniencement  of  the  term,  in  which  the  motioik 
is  offered,  except  in  cases  of  injunctions  granted  within 
three  months  preceding  such  term. 

31.  Between  the  last  rule-day  preceding  every  term, 
and  its  commencement,  the  clerk  must  regularly  go 
through  all  the  causes  depending,  and  enter  in  the  order 
book,  all  such  orders  and  decrees,  as  would  in  the  next 
term,  be  matters  of  course,  that  oh  the  first  day  of  such 
term,  they  mav  be  read,  corrected  and  signed,  as  the 
orders  of  the  dav. 

32.  On  the  last  dav  of  every  term  the  clerk  must  call 
overall  the  injunctions  dissolved  at  the  preceding  term^ 
and  dismiss  dliem,  unless  good  cause  to  the  contrary  be 
■shtwit* 


sgssstsssBstBBissaBsssssaessessssBsasssssSse^^ 


On  Sunday  the  8t/i  day  of  June  1806,  the  Venerable 
GEORGE  WYTHE,  Judge  of  the  Superior  Court  ofChan^ 
eery  for  the  Richmond  District,  departed  this  life,  in  the  eigh^ , 
ty 'first year  of  his  age,  and  on  t/ie  14/A  of  the  same  fnonthj 
CREED  TATLOR,  Esquire,  V)as  appointed  hii  successor j 
ii)ho  took  his  seat  accordingly,  at  t/ie  ensuing  term. 


\iimmamsetmsssssmaBtamssafsssssssaBssss^^ 


SELECT  CASES 

RELATING  CHIEFLY  TO  POINTS  OF  PRACTICS| 

SKCIDEO   BT 

The  superior  COURT  of  CHANCERY  ro A 
THE  RICHMOND  DISTRICT  : 

U  THE  THIA TY^FIRST  YEARof  th€  COMMONWEALTH^ 

CREED  TATLOR,  Esquire,  Chancellor 


Ross  j^ofn^/ Pleasants,  S^ore   &  Co.    and  a*   weki^^ikf^ 

thers.  J^Jf  i^T 

IN  this  case«  the  only  question  was,  whether  the  plsdn-  I^*^*  >^<^T 
tifF  should  be  ruled  to  give  other  security  for  prosecuting  ^^^  j!*  *•* 
the  iujunctior^  granted  him  in  1798,  the  present  security  ^!l!^u?iiif 
being  insufficient.  «n  injunftioa 

shall  ptove  to 

The  court  directed  that,  unless  unexceptionable  securi-  ^,  thc^jS^ 
ty  be  given  on  or  before  the  last  day  of  the  present  term  will'  r«qair* 
for  prosecuting  the  said  injunction,  it  should  stand  dis-  vAexccpuon* 
solved  as  an  act  of  this  day.  »We  tccorit^ 

t9  be  fivf n. 

White  against  Yitzhvgr,  Lewis  andJoHKSTOlr.  iwlftS;. 

far. 

THE  complainant  obtsdned  an  injunction  in  this  court 
to  stay  proceedings  at  law  upon  a  judgment  of  the  District  ^  «»wtaf  <N 
Court  of  Fredericksburg^  recovered  in  the  name  of  the  dc*.  2?lht7n"  '^ 
fendant/V/zAi/^/tfforthebenefit  of  the  defendant  y^Anj^^n,  ttuGc  of  n 
to  whom  the  bond,  on  which  the  judgment  at  law  was  ren«  P*'*^  MUtif 
dered,  had  been  transferred  by  the  defendant  Lewit^  with-  f/T^**'*"* 
•ut  assignment ;  and,  before  the  answers  came  in,  the  de-  inj  LISST* 
fendant  Fitzhughy  died.  ont  on  ths  o« 

BottSy  for  the  defendants,  moved  for  an  order,  that  ut^»  ***•'  P*^' 

less  the  complainant  would  agree  to  appear  at  the  next  ^i^ijgu  ^  ^ 

court  to  be  holden  for  the  district  of  Fredericisburg^  and  jtmAion  hjis 

,     .-..-.  lUttdbythi 

desth  of  the  ^efoiduit.  the  court  will  nuUct  %  rale  that  it  thsU  ttsnd  dittolved,  unlets 
th  complsmant  will  revive  it  asainst  the  repreientattTes  of  tbp  iteftjndiMiti  within  § 
(iren  tune  Aftcrtb^sbaUhaTS  qualified.  m^  ,.i^**j«ip»,  « 

6     ' 


d  SupEBios  Court  of  Chavcirt  for  the  Richmovp  District* 

SsFTitMBiR  there  congrcnt  that  the  judgment  at  law  sh6tild  stand  and 

1806.       be  revived  in  the- name  of  such  person  as  might,  in  the 

^^'^"^^^'^'^    mean  time,  take  administration  upon  the  estate  of  the  de- 

^"!^*      fendant  Fitzfmgh^  the   itjjunclion  should   be  dissolved, 

rxTzHuoR     without  discussing  its  nierits.     Of  this  application  notice 

fc«.         had  been  given  to  the  plaintiff, 

Bif  the  Court.  In  a  court  of  equity,  the.party  applying 
for  relief  is  sometimes  subjected  to  conditions,  which 
must  be  complied  with  before  such  relief  can  be  obtained  ; 
for  example,  if  the  complainant  was  now  asking  for  his 
injunction,  the  usual  conditions  would  be  imposed,  and 
one  would  be  that  he  should  consent  t^  revive  the  judg- 
ment at  law  :....But  it  never  has  been  the  practice  of  this 
court,  at  the  instance  of  a  party  asking  a  yirvor,  to  grant 
it,  by  imposing  conditions  upon  the  other  party. 
The  motion  is  therefore  over-ruled. 
But  the  court  will 'have  no  objection  to  make  a  rule  up- 
on the  complainant,  that  the  injunction  shaU  stand  dissolv- 
ed, unless  he  will  pcrive  it  against  the  representatives  of 
^Titzhu^^  Within  a  ^Iven  time  after  they  shall  have  quali- 
fied. The  defendant,  then,  for  whose  bcflifcfit  the  judg- 
ment was  obtained,  may,  in  their  names,  proceed  to  renew 
it  in  the  course  prescribed  by  law. 


Jcnffffu^f 

IM  SHnHh* 
her.      ^ 

Wheii  tn  ht-: 
junAion   hag 
oeen  granted 
^ttd  a  ttial  ar 

the  court  if 
it  in  lati&fied 
that  the  in* 
ilnAion 
^Mijhti'^havie 
been  dissfvlv. 
cdt  will,  not' 
withstanding 
ncv^rdiAhat 
been  certified 
set  aside  ihc 
order  for  a 
new  trial..  It 
dififtoive  the 
injanAion. 


V ASS  against  Ma'gee. 

IN  this  case  an  injunction  was  awarded  to  stay  pro- 
ceedings on  a  judgment  of  the  District  Court  of  Frede' 
riciitlmrg,  awi  in  Mdrch  lait,  a  new  trial  of  the  suit  at 
common  law  was  directed,  but  no  .  verdict  having  beca 
certified,  the  d^^fendant  moved  to  set  aside  the  order  di- 
recting such  trial,  and  to  dissolve  the  injunction.  The 
cause  stood  upon  the  motion  docket.  T^e  motion  was 
objected  to  upon  the  ground  that  the  court  will  not  inter- 
fere whe^re  a  new  trial  has  been  directed,  but  will  wait  the 
event  of  such  trial. 

By  tHe  Courts  From  an  examination  of  the  papers  in 
this  case  the  court  will  be  able  to  decide  more  correctly 
u|)on  the  objection  tftade  to  the  motion :  >nt  w:illnow  ob- 
serve, that,  while  the  former  decisions  of  this  court,  which 
have  produced  interlocutory  Orders,  will  be  very  much 
rrsprctf  cl,  and  not  interrupted  uj)on  jilight  occasions,  yet 
such  orders  will  not,  in  themselves,  Be  sufficient  to  prevent 


In  the  Tbiatt*Fiist  Tsar  of  the  Cokmomwialtb*  V 

a  motion  like  the  present,  or  the  hearing  of  a  cause,  regu-  S»»tfiib»«, 
larly  called,  uponahe  court-docket.     In  every  such  case,       1806. 
the  court  will  inspect  the  papers,  and  be  regulated  by   ^"^Tp^"^'*^ 
what  shall  appear  just  and  reasonal)le«  gj^ahttt 

In  the  present  case,  the  court,  having  very  diligently      Macev, 
examined  the  papers  to  discover  the  grounds  on  u  hich  the 
injunction  was  granted,  is  perfectly  satisfied  that  it  should 
have  been,  upon  the  former  motion,  dissolved^  and  that  of 
course,  a  new  trial  should  not  have  been  directed. 

The  order,  therefore,  of  March  last,  directing  such  tri- 
al, must  be  set  aside  and  the  injunction  now  dissolved* 


Tvenlayf 

Jones  against  Jones.  J^'*  iitpumt 

THIS  was  a  motion  on  behalf  of  Robert  Jones^  for  an  An  anich- 
attachment  against  Ambrose  Jones^  for  a  contempt  in  ob-  meni  will  not 
structing  a  decree  of  this  court,  of  which  motion  notice  ^•]^„/con'°irt 
had  been  duly  given.     The  parties  had  been  joint  plain-  against  ano- 
tiffs  in  a  suit  against  Tfioptas  Davis^  for  some  negroes  and  ihcr.whohM 
their  profits ;  and  had  obtained  a  decree  in  March,  1805,  '^«"y«^ 
frona  which  the  defen4ant,  in  that  suit,  }iad  appealed :  in  hirpfoporti* 
May,  of  the  same  year,  the  appeal  was  withdrawn,  and  so  on  of  a  d^ 
inuch  of  the  decree,  as  directed  an  account  of  the  profits  cree. 
was  set  aside.    No  process  was  ever  issued  to  enforce  the 
residue.     The  defendant  now  befoire  the  court,  was  said 
to  have  received  to  his  9%vn  use^  the  who^e  of  the  profits  of 
the  negroes,  and  to  have  refused  to  account  with  the  plain- 
(ii(in  this  motiun,  for  his  proportion  thereof;  wherefore 
U  was  alledged  that  he  obstructed  the  execution  of  the 
said  decree*  « 

^y  the  Court.  This  case  presents  a  decree  for  the  ne- 
groes only....there  is  po  decree  for  their  profits.  If  there 
had  been  such  a.  decree  in  favor  of  the  plaintiffs  jointlyy 
then  a  payntent  to  one  would  have  been  a  payment  to 
both,  and,  if  in  full,  Davis  would  have  been  discharged, 
but  the  other  plaintiff  would  not,  in  consequence  thereof, 
have  been  entitled  to  an  attachment^  If  the  injur}'  doe^ 
exist,  the  remedy  is  plain,  but  not  in  the  way  proposed^ 
The  motion  must  therefore  be  oyer*rule<}9  WtA  costs^  in^ 
eluding  an  QttQtney^sJee* 


$  Bvrk&xoR  Cov^iY  of  CsANckpt  for  the  Ricbxons  Ul5Tllxe*l^ 

1806. 

mt  sejffem-  Parker  against  Pitts. 

A  motion  on  THIS  was  a  motion  for  an  award  of  execution  upon  a 
5  ^^^r**^?"*  forthcoming  bond.  The  notice  had  been  given  to  a  pre- 
!wJt  be  m^e  ^^^^^^ff  ^^y  ^^  ^^^  ttrm ;  but  the  motion  was  not  then 
on  the  day  to  made ;  the  defendant  was  not  called  ,  nor  the  motion  en« 
^hichtheno.  tered  and  continued. 

unreistbJdcI  ^y  ^^^  Court.  The  bar  will  be  pleased  to  take  notice 
fencUnt  be  ^^^^  although  this  kind  of  practice  has  obtained,  hy  their 
called,  and  consent,  in  this  court,  and  upon  that  ground  h^s  b«en 
the  motion  sanctioned  by  the  Court  of  Appeals,  yet,  should  the  pre- 
emmd   and  ^^j^^  Judge  sit  here  at  the  next  term,  he  will  feel  it  his  dn-i 

ty  no  longer  to  tolerate  a  practice  m  express  opposi^iop  to 

a  law  of  the  land* 


j^^"gV  Brown  against  Brent. 

Aer.  , 

THE  complainant  had  assumed,  on  accountof  a  certain 
It  18  not  asu*  X*  Ashton^  to  pay  the  amount  due  on  a  mortgage  made  by 
tiouft  updn  a  one  Gmrrardy  to  the  defendant.  He  afterwards  paid  apart, 
settlement  of  ^^^  ^^  ^  promissory  note  to  the  defendant  lor  the  ba- 
accouniB     to,         ^  •f-ri_-«i       j»  iii 

take  a  bond  l^nce,  consisting  oi  the  principal  and  interest  added  toge* 

or  note  for  then    Upon  that  note  a  judgment  at  law  was  obtained,  to 
\^'  .  ^^^^^  be  relieved  against  which  the  present  suit  was  instituted, 
5«»»J«»   .Uf  a»d  an  injunction  awarded.     The  bill  stated,  that  when 
to  receiTe  iUf  the  complainant  gave  his  note,  the  defendant  assured  him 
t|9resc  on       that  the  said  Ashton  had  agreed  to  pay  him   compound 
Buch  bond  or  interest,  and  that,  if  he  did  not  acknowledge  it  upon  ap-^ 
plication,  he,  the  defendant,  would  release  it ;  and  that 
the  said  Ashton^  upon  an  application  made  to  him,  had 
denied  that  he  ever  had  agreed  to  pay  the  defendant  more 
than  simple  interest.    The  defendant,  in  his  answer,  hav* 
ing  denied  the  existence  of  the  particular  agreement  stat- 
ed in  the  bill,  and  there  being  no  evidence  to  prove  the 
same,  the  only  question  remaining  wasj  whether  the  trains* 
action  was  usurious  or  not* 

£y  the  Court.  The  application  at  present  it  for  ^  disso- 
lution of  the  injunction.  It  is  not  usurious,  upon  a  setde- 
^ent  of  accounts,  to  take  a  bond  or  note  for  the  balance 
^ue^  including  interest,  and  to  receive  interest  on  8ucj|) 
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bond  or  note-     It  is  done  everyday  in  the  usiinl  course  9«»TBM»Bm 
of  business,  and  is  even  directed  by  law  in  every  case        1806. 
%vherc  a  forthcominp:  bond  is  taken,  which  is  always  for    ^^'f^^'^'^"^^ 
the  amount  of  the:  execution,  including  interest,  it  any       agartt 
there  be,  and  bearing  a  farther  interest  from  the  date      B&kmi^ 
thereof  until  payment.     This  being  considered  by  the 
court  as  the  established  law  of  the  land,  the  iujanctioa 
must  be  dissolved. 

GuEP RANT  ^^^m^/ Fowler  and  Harris.        2^  i>€fium0 

THIS  suit  was  brought  to  set  aside  a  deed  for  land  in  A  pevwm  be* 
the  state  of  Kentucky yObtmned  by  the  defendants  from  the  Ing'^ifhmih* 
plaintiff,  by  frauds  as  it  is  charged.  The  deed  was  made  ^'^jj^h^'may 
to  Harris^  who  lives  in  Powhatan  county . ...t  I)  e  other  de»  be  decreed  to 
fendant  lives  in  Kentucky,  The  defendants  appeared  and  exccuie  « 
lilfd  a  plea  in  abatement  to  the  jurisdiction  of  the  court,  co»»Y>»nc« 
because  the  land  conveyed  as  aforesaid  lies  within  the  ;„!  in"ano.^ 
state  of  Kentucky.  tbertute,or 

Btf  the  Court*  The  counsel  for  the  defendants  has  reli-  '<»  ^^'^f^^  * 
cd  upon  what  he  contends  to  be  the  true  exposition  of  the  r.j/^u*."!^ 
Statute  bv  which  this  court  was  established,  to  shew  that  edby/raiN^ 
thr  levrisiature  did  not  mean  to  allow  to  it  jurisdiction  in 
a  CJ.SC  like  the  present.  1  he  words  of  the  act  are,  "  Af- 
**ter  answer  filed,  and  ro  plea  in  abatement  to  the  Juris- 
**  diction  of  the  court,  no  exception  for  want  of  jurisdic* 
*'tioi  shall  ever  afterwards  be  made  ;  nor  shall  tne  High 
"  Court  of  C  hc^ncerv,  or  anv  other  court  ever  thereafter 
**dclav  or  refuse  justice,  or  reverse  the  proceedings  for 
*'  wai\t  of  jurisdiction,  except  in  cases  ©f  controversy,  re- 
**  specting  lands  I;  ir;g  without  the  jurisdiction  of  such 
**  court,  and  also  of  intants  2d\6  femes  covert.^^  Rev.  Code^ 
p.  66^  Pleasants'  edition.  It  is  alledged  that  one  of  the 
cases  excepted  in  the  act  being  that  of  lands  lying  without 
the  juri'-dictien  of  the  court,  it  therefore  has  no  jurisdic- 
tion in  the  present  case.  Hut  the  court  is  of  opinion  that^ 
bv  a  sound  exposition  of  ibe  act,  it  cannot  be  brought  to 
bear  upon  the  question  ;  because  the  cases  in  the  excep* 
tion  are  not  affected  by  any  thing  in  the  act;  and  there- 
fore the  law,  as  to  the^e  cases,  stands  as  it  was  before  it 
passed.  This  court,  then,  not  being  deprived  of  jurisdic^ 
tion  in  the  case  before  it,  by  a  fair  construction  of  the  act^ 
yiiW  proceed  to  exiimine  how  fa,r  it  may  have  juriadictiqjK| 
ppon  genend  principles* 


ain* 


'&  SupsRtoK  Court  of  Chavcbry  for  the  Richxovd  Diitxict* 

SBPTiifiBK      In  the  case  of  Farley  and  Shippeh,  determined  in  this 
1806.      court,  in  March,  1794,  and  reported  by  the  venerable  sage 

P"^*^*^^'*^   who  then  presided,  this  question  arose,  whether  a  cOurt 
^again^^  of  equity  in  this  commonwealth  could  decree  the  defend^ 

FovLXB,&c.  ants,  who  were  within  its  jurisdiction,  to  convey  to  the 
plaint! fTs  land  lyino;  in  the  state  of  North  Carolina*  The 
court  then  determmed  that  its  power  was  general,  over 
all  persons  subject  to  its  jurisdiction  within  the  common- 
wealth, and  those  acts  which,  in  that  case,  they  might  be 
decreed  to  perform,  must  be  such  as,  if  performed  in 
North  Carolina,  would  be  effectual ;  that  a  deed  of  bar« 
gain  and  «ale  executed  here^  to  convey  lands  there^  would 
^e  as  effectual  as  if  executed  there  s  that,  although  the 
court  could  not,  in  execution  of  its  decree,  ^ward  ^  writ 
of  sequestration  against  the  lands  h  ing  in  that  state,  yet 
it  might  award  an  attachment  for  contenipt  ii^  i^iusing  to 
perforip  the  decree  ;  and  thlt  it  was  no  objectfpn  to  thp 
jurisdiction  of  the  court,  to  say  thajt  tht;  defepdanjts,  afte^r 
they  h^d  been  cited  to  appear,  might  remove,  so  as  ^ 
prevent  the  process  of  attachment  from  having  its  e^ect* 

1  be  court  now  approving  the  principles  of  t^^  decisi* 
on,  perceives  no  reason  why,  if  a  person  living  here  may 
be  decreed  to  execute  a  dee4  of  cpnveyance  for  lands  ly- 
ing within  another  state,  such  person  may  not  be  decree^ 
to  cancf/ a  deed  obtained  here,  by  frauds  for  ^ands  lying 
m  Kentucky,  should  the  case  be  made  out. 

The  distinction  is  clearly  this  ;  that  where  the  decree 
is'  to  a^ect  the  lands  directly,  as  in  the  case  of  a  suit 
brought,  in  this  court,  to  divide  lands  in  another  state, 
th^re  the  court  would  not  have  jurisdiction,  although  t^e 
parties  live  here,  because  its  process  could  not  be  eilectu* 
^1 ;  a^dt  in  a  case  like  that,  an  exception  to  its  jurisdic- 
tion ii\ight  be  taken  on  the  final  hearing  of  the  cause, 
W'here  the  fact  should  appear  upon  the  face  of  the  proceed- 
ings, thou^  no  plea  to  the  jurisdiction  should  havfs  beei^ 
put  ii)«  But  where  the  decree  is  to  affect  only  tht  person^ 
gf  the  defendants,  in  order  to  a  complete  execution  o^it, 
\S  the  plaintiff  succeeds,  (which  is  the  present  case,)  it  i^ 
clearly  held  to  be  the  settled  law  of  the  court,  that  juris* 
diction  thereof  may  be  enter^ined.  Lord  Cranstown  vs* 
Johnston,  5  Vez.  jr.  182,  is  considered  as  clear  authority 
on  this  subject.  The  plea  of  the  defendants  must  be  o« 
YCT-ruled,  9Uid  t^^ey  must  be  ordered  to  answert 
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Tueaday, 

Byrni  against  Lyxs.  |^  &/»««•- 

SEVfiRAL   issues  were,  by  a  former   order  in  this  When  no  mo 
cause,  directed  to  be  tried  at  law,  and  the  cause,  regular^  ^'^".  »•  "'•**« 
y«,  a«  was  supposed,  brought  on  the  court  docket,  after  a  J-'/*"*fj''*  *» 
motion  to  dissolve  the  injunction  had  been  over-ruled  ;  uurit  the 
and  noWy  a  motion  to  set  aside  the  order  directing  those  c^use  isregu- 
issues  upon  the  ground  that  they  should  not  originally  J*''5^. '"  ^^^ 
have  been  directed,  and  to  dissolve  the  injunction,  (as  the  the  courT* 
court  had  done  in  the  case  of  Vass  vs.  Ma^ee)  being  made  ;  dockec,    the 
the  coart«updn  mature  consideration,  directed  the  order  hearing  ihaH 
to  be  set  aside  and  the  injunction  dissolved  :  upon  which  ****** ***  ^***^ 
the  plaintiff's  counsel  said,  it  was  the  course  of  the  court, 
in  alt  cases,  where  a  motion  was  made  to  dissolve  an  in- 
junction, amd  the  cause  stood  on  the  court  docket,  to  con- 
sider  it  as  a  final  hearing,  and  therefore  hoped  in  this  case 
the  decree  would  be  final.     The  bill  was  accordingly  dis- 
missed, from  which  decree   an  appeal  was  asked  and 
granted*     But»  some  doubts  being  stated  as  to  the  prac- 
tice, the  court  declared  the  rule  to  be,  that  in  ail  cases 
where  an  injunction  has  been  granted,  and  no  motion 
made  to  dissolve,  until  the  cause  is  regularly  set  for  hear* 
ing  on  the  court  docket^  the  hearing  shall  then  be  final.    Up- 
on this  being  stated  by  the  court,  as  the  rule  of  practice 
in  future,  the  counsel  for  the  defendant  shewed  to  the  sa- 
tisfaction of  the  court  that  this  cause  had  been  irregu* 
lariy  brought  on  the  court  docket,  which  the  clerk  said 
was  the  fact.     The  order  for  dismissing  the  bill  was  there- 
fore set  aside,  and  the  injunction  only  dissolved.     The 
plaintiff's  counsel  then  prayed  an  appeal,  which  was  de- 
nied. 


Tueaday^ 

llAD:PoaD*s  Executors  against  Inxes's  Executrix.  "^^  Septemr 

THIS  was  a  motion  to  dissolve  ati  injunction  'granted 

in  November,  1804,  to  stay  proceedings  on  a  judgment  of  A  motion  to 

Henrico  county  court,  obtained  upon  a  bond  executed  by  d»«^l7« 

'  '  *^  "^  an  injunAtoa 

ought  never  to  be  continued  anleu  from  tome  ^ery  great  necurity* 
The  court  of  chancery  it  alwaxt  open  to  reinstate,  as  well  as  to  grant  an  injun  jlton. 
Thecompliunant  should  always  be  ready  to  prove  the  allegations  in  hit  biU  of  injunc- 

Jton,  even  before  an  answer  is  filed* 


SvFvtioR  CotTkT  of  Chakcsrt  for  the  Bighicovd  District* 


StPT«lfBlft 

1806. 


Radtord'b 
£x'ors« 
against  • 
li«vEa't 


WiUiam  Radford  to  James  Tnnes.  The  bill  stated  thai 
the  bond  was  given  for  the  purchase  money  of  a  tract  of 
land  in  the  state  of  Ohio  ;  that,  in  consequence  of  the  in« 
terference  of  surveys  made  on  behalf  of  other  persons  pri- 
or to  that  of  Innes^  it  appeared  that  the  estate  of  hadford 
the  testator  of  the  complainants  would  lose  173  acres,  par^ 
of  the  tract  which  he  had  bought*  As  presumptive  evi- 
dence of  this,  the  complainants  exhibited  a  plot  and  Certi- 
ficate of  survey,  signed  by  a  surveyor  in  the  state  of  Ohio^ 
and  found  among  the  papers  of  William  Radford^  but 
which  was  not  duly  authenticated.  The  answer  (which 
was  filed  in  March,  1806,)  denied  the  allegations  in  the 
1}ill,  and  demanded  proof  of  their  truth. 

The  Attorney  General  and  Munford^  for  the  complain- 
ants, moved  for  a  continuance,  aliedgiftg  that  they  could^ 
at  the  next  term,  be  prepared  to  shew  that  the  allegations 
in  the  bill  were  true,  by  evidence  which  they  could  pro- 
cure from  the  state  of  Ohio,  but  had  hitherto  been  prevent- 
ed from  obtaining  by  tlie  great  distance  of  the  residence 
of  the  complainants  from  that  state,  and  the  difficulty  of 
having  such  subjects,  as  taking  testimony  so  far  off|  at- 
tended to« 

Copland^  on  the  other  side,  contended  that  a  continuance 
ought  not  to  be  granted,  it  being  inconsistent  with  the 
practice  of  the  court ;  and  because  the  injunction  had 
been  awarded  nearly  two  years,  during  which  time  the 
complainants  might  have  availed  themselves  of  any  testU 
mony  deemed  essential  in  their  cause. 

In  reply,  it  was  said  that  the  an&wer  had  been  lately  fil- 
ed, and  that,  until  then,  the  complainants  were  not  inform- 
ed of  the  points  intended  to  be  controverted* 

By  the  Cottrt*  The  reasons  assigned  for  a  continuance 
are  not  sufficient  to  induce  the  court  to  depart  from  the 
general  rule  ;  and  that  is,  never  to  continue  a  motion  for 
the  dissolution  of  an  injunction,  unless  from  some  very 
great  necessity^  because  the  court  is  always  open  to  grant, 
and,  of  course,  to  reinstate  an  injunction,  whenever  it 
•hall  appear  proper  to  do  so,  and  because  too  the  plain- 
tiff should  always  be  ready  to  prove  his  bill.  The  inju&c« 
tton  mutt  be  dissolved* 


Jo  the  TtiRtt^FtRiT  Tiam  of  the  Comxovy^balts. 


1806; 


fcAiiowAY  arid  StEPtoE  against  Tat**  g  ^^^ 

THIS  cau4c,  originally  instituted  iii  the  court  of  Camp^  When  jjmTt. 

bell  count\',  for  a  settlement  of  the  mercaiitiie  accounts  !!*!!!llfl^?r 
f  /*-»         ^7-*      t        ..11  1   •      •  counit  Arc  !•• 

bt  Tate  Ut  Co,  in  \^hich  the  coaipiainaots  were  partners^  fered  to  a 

Was  removed  to  this  coiirt  by  certiorari^  awarded,  on  the  commistion. 
application  of  the  defendanr.  *'V'**i^^ih2 

I'he  firm  was  constituted  without  toy  written  agree-  dirties" lo' 
mentfOr  articles  of  copartnery;  The  complainants  alledg*  piodoce  be* 
ed  that  the  copartnership  commenced  in  1791 ;  the  defend  *"<»«  him  any 
ant  contended^  that  although  he  had  assamed  the  style  of  ^'|jJ|^*J|J^,ck 
Tate  ^Co,  so  early  as  1791,  for  the  purpose  of  giving  him  may  l^ia^'^o 
k  creditf  yet  no  partnership  existed  till*  1794.  On  this  the  partner- 
point,  it  was  understood,  there  was  a  contrarietjy  of  evi-  ^^  but  wltt 
dencc,  all  of  which  had  not  been  takeh*  wl^ilHon 

Randolph  and  Wirt^  fpr  the  complainants,  moved  for  an  er  to  ciiete- 
brder  of  reference  of  the  accounts  to  a  commissioner,  with  V^  >^^ 
instructit)ns,  to  commence  with  the  accounts  of  1791,  and  {'•'*■  ^^^ 
that  the  defendant  produce  to  the  commissioner^  aU  the  p^vate  af 
books  of  Caleb  TateW  Co.  from  that  period.     They  Were  fairs  of  ttdM^ 
))repared,  they  said,  to  shew  that  the  copartnership  com-  P»»7* 
menced  at  that  time  ;  and  that  all  the  steps  taken  by  th# 
defendant  iii  the  court  below  were  calculated  for  delay* 

Wtckham  and  Odl  for  the  defendant,  opposed  the  mod* 
6n,  on  principle.     No  delays  they  assured  the  tourt,  waa 
desired  bv  the  defendant ;  but  before  an  account  was  di<* 
fected^  with  special  instructions^  it  was  necessary  that  the 
fact  on  which  the  parties  were  at  issue,  with  respect  t<> 
the  commencement  of  the  cbpartnership,  should  be  decide 
cd  by  the  court,  on  evidence,  all  of  which  had  not  come  in^ 
though  they  were  authorised  to  say  eHoiigh  would  appear 
among  the  papers  to  ascertain  that  the  copartnership  did 
not  commence  till  17iS)4«     I'he  course  of  the  court,  the^f 
aaid,  is  to  order  a  general  reference  of  accounts,  at  enjr 
itage  of  the  cause,  after  bill  and  answer,  when  it  may  ap« 
pear  necessary  to  a  final  decree ;  but  an  ordef ,  with  spe^ 
cial  directions^  is  never  made>  etcept  when  the  cause  it 
^eady  for  hearing,  and  then  Hot  without  ttotice  to  the  ad* 
Verse  party  of  the  intended  applicatiom     Nor  will  tho   ' 
court  ever  order  particular  books  and  papers  to  be  prodoc* 
^  to  a  commissioner,  till  It  shall  appear  from  the  av|* 


i#  SUPBRIOX  COVKT  of  ChANCBRY  fbt  tilfe  fttCHWO^D  DlSTKlCT. 

dEPTBVBim  dence,  that  they  relate  to  the  copartnership,  which  is  the 
1806..      subject  of  controversy,  and  are  not  the  mere  private 
^"^^^^^"^^  books  and  papers  of  the  party.     In. the  case  of  Morris  and 
^^t^^      Alexander y  d. motion  was  often  repeated  to  compel  a  pro- 
mgaintt      duction  of  the  books  of  "  William  Alexander  8c   Co.'' 
Tatb*     but,  on- the  suggestion  of  the  defendant  that  they  contain- 
ed hii  own  private  accounts  also,  it  was  as  often  r  sisted 
by  the  court*     And  the  Judge  holding  the  principle  sa^ 
cr«d,  that  a  man's  private  accounts  could  not,  without  his 
^  own  consent,  be  submitted  to  the  inspection  of  any  per- 

son whatever,  would  neVer  go  further  than  to  order  that 
the  books  which  were  opened  by  Alexander  as  the  factor 
of  Morris^  should  be  produced  to  the  commissioner,  with 
this  express  reservation,  that  he  should  not  inspect  any  of 
'the  private  accounts  of  Alexander  contained  therein,  un- 
less they  were  particularly  referred  to  in  some  of  the  part- 
nership accounts* . 

By  the  Court*  To  determine  now  the  time  at  which  the 
copartnership  cooimenced  would  be  to  decide  premature- 
ly one  of  the  principal  questions  in  the  cause.  But 
the  court  has  no.  objection  to  order  the  account  to  be  ta^ 
ken  firom  such  period  of  time  as  either  party  may  require  ; 
nnd  as  the  books  kept  by  the  defendant  between  1791  and 
l/M,'  were  in  the  nailie  of  Caleb  Tate  &  Co.  in  which. se- 
veral entries  appear,  charging  the  complainants  individa- 
fltty  with  a  proportion  of  the  expenses  of  the  firm,  those 
•  books  most  be  produced  to  the  commissioner ;  with  this 
restriction,  if  desired  by  the  defendant's  counsel,  that  he 
shall  take  no  notice  of  any  entry  which  relates  to  the  mere 
private  affidrs  of  the  defendant* 


sa</  5rjMem«BACH£LB0i  ogmrtst  Eliiott's  AdmV.  Sc  others. 

ber, 

THE  bill  in  this  case  was  exhibited  against  the  defetid* 
ditorofaper''  *^^  and  h^s  securities  for  tlie  admtnistVation  of  hislntes- 
•on  deceased  tate^s  estate  to. recover  the  amount  of  sin  accoui?tfor  car- 
has  a  rmM>,  penter's  work,  done  by  the  plaintiff,  for  the  saidihtestalo 
againftt    hia  '^  j^g  lifetime.     It  chajrged  tlie  administrator,  anyone:  o- 

executor    or  ^v       ^v'«  ..«  i*      ^  ••  i  •  ^  j     -     ^  i' 

adminittra*  ^^^  things,  with  making  a  partial  inventory  and  appratse* 
xoxatcommom,  n^nt  of  tUQ  •assets,  without  returnihg  kny  account  of  sales ; 
law.  he  can-,  and  alledged  tfiat  the  goods  appraised  Were  sold,  atanun- 
"r^  otv*  to  ^^  value,  and  purchased  by  the  family  of  the  Intestate  ; 
tfubiiUi  hii  ^^^  ^^^^  ^^^  administfator  pretended  he  had  ftdly  ndtni* 
dcmaad.       nistered  all  the  assets*    It  Iherefore  prayed  that  an  «c^ 


In  the  TsxBTT*FiA8T  Txai  of  the  Commovwialtv.  H^ 


to^nt  illight  be  ujcen  of  the  administration  of  the  defend- 
ant biefpre'a  commiasioner  of  this  court,  and  that,  in  case       1806.    * 

he  should  fail  tp  pay  the  sum  which  might  finally  be  de-  ^ sr— -^ 

creed  against  him^  his  securities,  the  other  defendants,  ^^^^^'' 
might  be  compelled  to  do  it  for  him«  To  this  bill'there  &lx.iott's 
was  a  plea  to  the  jurisdiction  of  the  court,  stating  that  Adm'r.  li^^ 
the  claim  was  cognizable  onlt/  in  a  court  of  common  law  ;  , 

and  the  administrator  by  way  of  answer,  also  stated,  that  ties  for  »n'cx» 
he  had  made  out  and  returned  ati  inventor}' ;  tliat  the  es»  ccutor  or  id* 
tate  w  as  fairly  apd  publicly  sold ;  and  that  he  and  his  bro-  nunifttretor 
ther  were  the  buyers  ;  that  he  had  fully  administered  the  !!ri- i!f  .!l!r~ 
assets,  and  that,  for  want  of  assets,  debts  of  a  superwr  uotil  %  devaw^ 
dignity  were  still  due.     The  court  heretofore  over-ruled  tavit  »  fixed 
the  plea,  and  directed  one  t^f  the  commissioners  to  take  "po".****   . 
an  account  of  the  administration;  and  also  directed  an  5'^^out** 
issue  at  law,  to  ascertain  how  much  money  wks  due  from  twt,  ag»Dst 
the  intestate,  to  tfie  complainant.    The  verdict  of  the  jury  ^»"»  except 
thereupon  was  certified  and  the  cause  now  pame  onto  be  '^jj^JJ^f^om 
finally  hear^  ...  .       •o'n«    «««- 

By  the  CourU  There  is  nothing  in  this  case  which  tnbU  ntcemm 
made  it  nectssary  for  the  plaintiff  to  brine  his  suit,  in  the  O'- »  crediio* 
first  mstance,  in-th's  court.  It  is  a  common  case  of  an  ac-  ^^^  -^^^  '^ 
count  for  work  and  labor,  upon  which  the  remedy,  at  law^  quit/,  in  ths 
IS  plainly  ppinted  out«  Upon  a  recovery  there,  and  the  li^itiniunce, 
i^turn  of  an  execution,  no  effects^  the  plaintiff  might  have  J^^Sx/  **2 
proceeded  on,ybr  iKfcva^^awV,  or  have  brought  bis  suit  in  {ibTn)  iopi«. 
equity,  for  a  discovery  of  assets,  as  the  case  might  be;  ventscircoW 
but  he  has  thought  proper  to  begin  in  this  court,  1.  to  es*  ^7  of  aAione, 
faiJ^sh^his  demand;  2.  for  an  account  of  assets  ;  3.  to  be  JhoiJw"""S 
paid  by  the. administrator ;  and,  4.  if  he  should  fail,  then  mMUpvtiit. 
to  be  paid  by  the  other  defendants^  who  are  the,*ccurities 
jfpr^tbe  administration. 

This  is  not  the  usual  mode  of  proceedii>^....for,  if,  i/i 
this  c^ej  the  court  ^an  entertain  jurisdiction,  there  can* 
|)ot-be  ^y  cause  that  may  not  be  brought  in  this  court,  if 
it  be  jig^i^st  an  executor  or  administratpr.  The  court 
clearly  understands  the  law  to  be,  .that,  befpre  a  security 
fbr^  executor. or  administraipr  can  be  ^uedatlaw^  a  dc^ 
fmiavit  must  be  ^'^  upon  iht  principal ;  and,  if  this  be 
the,«fise  at  iaw,  .^hy  the  same  rule  ^snould  not  apply  is 
ibja^ourt,  lyill^npt  now  be  determined,  as  it  is  not  neces* 
fary  ^  but  £eri^af^y<ti^'^e  arecs^ses  ivherefrom  some  inr  - 
fiv^tflllU.tfuec€S4iipyy9i  i^reditor  jp^ay  ^e  pbliged  to  come  into 
|i2isxoi4it,An.the  first  instance^  against  the  principal^  and^ 
then,,  to  ^prevjent  a  circuity  of  actions,  the  securities  should 
%e j|(^  ip^^l^  I  ^t  t)ua  u  mt  one  of  them*  [ 


IS  8U9EB}0S  CotTRT  of  Ch  AHCEBT  for  the  KlCVXOlTD  DiSf  »|CV» 

8B9T«MBim      The  authorities  which  have  heen  cited  to  prove  that  the 

1806.       court  has  jurisdictjioo  do  pot  apply.     1  hey  were  all  cases 

^^'^"^^f'^*'^    of  legatees  suing  for  their  legacies^  and  asking  a  discove- 

BAeBBLDOK       of  assets.     Those  were  proper  subiects  for  a  court  of 

Elliott's   equity  ;  but  the  claim  m  this  case  is  not ;  for  although  it 

Afun'r.  lie.    he  a  good  general  rule,  that  when  a  court  of  equity  has 

jurisdiction  in  part,  it  will  entertain  it  for  the  whole,  yet 

a  party  will  not  be  allowed  merely  to  suggest  a  discovery y 

or  an  account  in  his  bilK  to  give  the  court  jurisdiction,  \n^ 

orAtf  to  cljeprive  th;  other  party  of  a  trial  at  law,  unlesa 

it  should  appear  indispensable  to  the  justice  of  his  case  |^ 

'    but  this  does  not  appear  in  the  cjase  now  under  cpnsidera* 

tion ;  on  the  contrary,  it  clearly  appears  that  a  discovery 

and  an  account  of  assets  have  been  suggested  as  nec^ssa^ 

ry,  on  purpose  to  avoid  the  proper  court.    \  - 

1  he  orders,  made  in  this  cause,  in  May  term,  }80'5^ 

inust  be  set  asicje,  t|ie  pl^a  aUowed,  and  the  bill  dispiiss(^4 

with  costs* 


fburtday.  Ajideksok  opaimt  Andeb^ok  and  others- 

^tb  Septcnf  •  o 

ier.  AFTER  the  decision  by  the  Court  of  Appeals,  in  the 

iifteradeci«  Case  of  Tinsley  against  Anderson  and  others,  reported 
aton  B/  the  in  3  Call,  329,  (the  cause  having  been  remax^ded  lo  th<^ 
^aUre!  *^'  Court  of  Chancery,  and  an  ac  count  directed  to  be  taken 
SiandiBg  a  ^Y  *  Commi^jsioner,  according  to  the  principles  establish^* 
caute  to  the  ed  hy  the  Court  of  Appeals  ;»-- which,  among  other  pro« 
cou*t  of  visions,  directed  <^  that  the  remaining  funds,  if  any^ 
»ew?anles  **  Should  be  distributed  pro  tata,  among  the  several  crc« 
inay  be  ed*  **  ditofs  who  had  ho  Hen  uport  thie  lands,")  Matthew  An« 
ttitted.  derson  and  James  Dabney  filed  their  bills,  stating  that 

•  V  J.  .  thcv  had  been  alwavs  reaav  to  contribute  to  the  expense 
7n;iiedittn«  •  r  1*"         ..  i       "     •         '      l      lj     •-..*  j  -.  *'.- 

bution  a-       P'  ^"^  ^^y  ^^^^  praying  to  be  admitted  to  ceme  into 

mongciedi  jai  dividend  with  the  rest  of  the  creditors*  The  caus% 
tors  of  the  now  came  on  to  be  heard  with  respect  to  them,  and 
Jrt^«o!vrat  "P^*^  !'^^  *'<^i>^rt  of  the  Commissioner,  to  which  the 
flleb  or  who  ToUowing  ^^xceptions  were  taken  ;  1*  because  a  balance 
St  living,  a  due  under  a  decree  of  this  court  to  Williamaon's  trustees 
credUor  who  j^'^^j  ^ecn  allowed,  the  specific  fund  for  <hc  pfiymeiit  there* 
mfLci/f/iM^  ^^  being  exhausted  j  and  2.  because  interest  ob  the  seve* 
and  has  ob  ral  clalois  was  calculated  up  to  the  date  of  the  report ;  the 
fained  a  de-  f i  nd  being  insuftcie'nt  to  pay  all  the  creditors,  and  more* 
tha?  fnnd"**    ^^^^  unproductive  of  continuing  profits  since  it  was  sold. 

f  jikhprcVet  '    ^  ^^^  CcurU  '  The  claims  of  Matthew  Anderson  ami 
»a^cieat«    Jio^es  Pab&ev  are  to  be  admitted^  in  Uke  nuumer  ao  if' 


Si^ffi«  Tsi&iTT-Fifttfv  TsAm'^r  fhe  CoMftdtrwcAtrv*  It 


diey  had  beea  exhibited  before  the  appeal  in  this  case. 
The  claim  of  Williamson's  trustees  should  hold  the  same       J-SCXi. 
rank  as  if  no  decree  for  the  amount  thereof  had  been  ren»    ^j-^^v^*-^ 
dered  ;— for  no  iicn  on  the  general  fund  could  be  esta*  ,    aniflMt 
blished  in  its  favor  by  the  circumstance  that  the  specific   K%ummqm 
fund  for  the  payment  thereof  under  the  said  decree  of        •«•• 
foreclosure  had  been  exhausted.     Interest  on  the  respec« 
tivc*  claims  ought  not  to  be  allowed  beyond  the  period  doci  i^' 
vhenr  the  proceeds  of  the  sale  of  the  lands  in  the  proceed.  '*^c^«*>y  ^^  . 
ings  mentioned  came  into  the  hands  of  the  Commission-  2fn  more 
ers  who  sold  them.  than  he  h«4 

The  report  therefore  nvust  be  recommitted,  that  it  may  ^i^^f^  ui  «>* 
be  reformed  according^  to  this  opinion.  /i*/^"^^ 

Intercsr  en  *bf  respective  cl&ims  allowed  only  to  the  time  when  the  procceaa  of  ib^ 
'*"'-  of  laodi  came  into  the  hands  of  commissioners* 


M*Call  ojgmnst  Ghaham  and  Be  all.  ^'^  Sepietth 

'    THE  defendants  obtained  a  decree  in  the  county  court  Where  a  de. 
of  Riehmond  against  tlie  complainant  upon  a  second  ,vcr-  Sffi'm'db^** 
diet  found  on  the  common  law  side  of  .that  court,  in  a  fhe'cowt^of 
suit   ill  chancery^  brought,  under  the  peculiar  circum-  sppcats,  a 
stances  of  the  case, .  to  recover  the  mesne  profits,  of  an  *>»**®*'»«^»<^ 
estate  to  which  they  were  isntitled,  and  which  bad  been  hee^antcdl© 
in  the  possession  of.  the  grandfather  of  the  present  com-  reverse  it  for 
plainant  for  many  years*     The  decree  iwas.  for  the  sum  a^nycnrorsoa 
of  jf  81 8  9*.  5d.    An  appeal  was  taken  to  this  Court,  and  {JJ^^^^^j 
the  decfte  affirmed— *Upon  an  appeal  to  the  Court  of  Ap.  ingijbutlf 
]>eaU  the  decreeof  this  court  was  affirmed;  which  de«  new  mauer 
cree  of  affirmance  was  entered  in  this  court*  >*  produced. 

The  compIainant,WMarch  term  last,  obtained  leave  "^^"^"^ 
of  the  court  to  file  her  bill  of  review,  in  which  she  states,  party  apply* 
among  other  things,  l»  die. errors  which  she  supposes  ap«  *ng  at  the 
pear  upon  the  face  of  the  proceedinRs ;  2*  that  the  depo-.  **^oftb0d$B 
•itions  read  at  law,  upon  the  trial  of  the  i^sue,  were  not  cwnmtj, 
With  her  consent  or  that  of  her  counsel ;  and  a.  that  the  and»  if  the  a^ 
^dene«  now  produced  has  come  to  her  knowkdge  since  ▼ktencs  wv^ 
the  trial  at  law  of  the  issue  in  the  county  court,  and  of  J|JI!1JL?' 
%htch  sh«' was  4iot  then  informed ;  which  reasons  she  al*  ^^t  Z^ 
ledged  were  sufficient  for  this  court  to  reverse  the  former  bill  of  re* 
decree*     The  conrt,  upon  rooeiving  the  bill  of  review,  ^'^• 
4|i^rarde4  a  supersedeas  ^  and  now  n  motiou  v<v  «ade  ^here  an  h. 
pr  its  4t9char^  ,w  i.  ^ixei. 


M  Sopuios  Ctewitr^f  eH^iflUdr  i^lie  IbK^imn^^vntfev 


'By  the  CourU    So  guich  of  the  biU  of  review  |l&  ;i^<^J(a 
^^W)6»      a  revera&l  of  the  decree,  for  the  errors  complained  of  vk 


the  proceedmfi:^  which  have  been  before  the  Court  of  Ap- 
^jj^ii^      peais,  this  court  must  reject ;  because  it  has  no  power  to. 
•tAVAK*    revise  the  decisions  of  that  court ;  neither  ought  it  to  have 
hm.-        any  such  p^  wer,  for  it  would  lead  to  endkss  liti^tion* 
If  there  was  any  doubt  about  it,  the  case  of  White  against 
cour^bf^       ^tUn&en,  2  Call,  378,  would  be  cltar  auU^oiity  against  it ; 
cbavtcery  to    but  ii  is  one  of  those  cases  which  admit  of  no  doubt :  ^n4. 
be  tiitA  %t     if,  when  the  bill  was  oiFered,  it  had  been  sent  toa.mastex 
SiTs  wa  'be  ^^^  orders  to  strike  out  all  impertinent. matter,  the  litt^ 
rLd  at  the     ^^^  would  have  remained  would  clearly  have  shewn  that 
tridU  of  «uch  it  Ought  not  to  have  been  received.      1  he  affidavits  ojE 
S^**'vr!i'^**  James  Webb  and  Joseph  J.  Monroe  are  relied  upon  t(j 
npon  the        >hew  that  the  depositions,  read  upon  the  trial  of  the  issue^ 
hearing  of     at  law,  were  not  read  by  their  consent  as  counsel  for  the 
the  cause,  or  present  complainant ;    and   the  afiidavit  of  Francis  T* 
at  a  former  Brooke  is  also  relied  on  tcrsbew,  that  he  has  no  recollec- 
tion of  havingfiven  his  consent,  at  che  time,  when  he  was 
counsel,  previous  to  the  last  trialybutis  pretty  ceftain  he 
did  not.     But  it  is  not  at  all  material  whether  those  gen* 
tlemen  did  give  their  consent,  or  not,  since  it  appeftrs^ 
from  the  tesximony  of  John  Monroe,' stated  in  the  recon}^ 
aod  which  is  not  denied  at  this  ttm«  by  any  evidence  be^ 
fatt  us,  that  those  depositioms  had  been  read  on  a  fornser 
trial,  and  therefore  the  cpurt  thinks  that  they  shoutdh^ve 
been  read  on  the  trial  at  which,  they  were  okgect^  to. 
And' this  for 'another  Tcaaon.  .  Tfae.lawis,  that,  incban* 
ttry  cases  in  the  county  courts,  the  same  shall  cbnibroi 
to  the  practice  of  the  h^h,  Court  of  jChaneery  in  Uke  ca» 
aes  (Rev.  Code,.p*  92,  sec  69 ;)  and  a' rule  tbeoo^susting 
of  tike  high  Court  of  Chancery  authorised  the  .  rea^i&f 
upbn  the  trial  of  an  issue,  of  any.  papers  winch  had  been 
ttiid  upon  the  hearing  of  the  cause  {..and  therefore  *the 

ase,  as  it  atood  before  tbe'county  court  of  .&i£hnH>nd| 
ing,' under  ^he  above  recited  aci^  within  the  rule  of. « 
Hke  case  in  the  High  Court  of  Chancery,  was  prf^ril^ 
.  subitticted'tathe  jury  upon  the  evidence-objected  to.  MwU 
ifit%as  necessary  for  the  court  to  rest  the  decision,  of 
^is  part  of  the  cause  upon  the  compatison  of 'te^^iimoDy^ 
it  is  believedit  might  be  shewn  witlu>ut  diffodty.^t  the 
testimony  now  dfieroddoea  not  conflict  ?mtb  that  l^hiok 
Was  given  by  J<dhn  <IAomeoc*e&thc  trial.  The  rostof  tJM^ 
testimony  relates .  to* the  land,  the  injury  done  to- which 
«vtw  4he  wbjeoiiof  4^e '.  ^ttlriicta  <^hi^ 


^ee  now  soui^t  to  be  re^rened.    And  the  qaeeKioB,  apoo  Se^Mn^^p 
this  e\  idencCf  is,  ehoUld  it  vary  the  verdict  t  1906« 

The  rule  is,  that  a  bill  of  review  may  be  brought  iipoi^  W"^v^i# 
error  d  latr  appearing  in  the  body  of  the  decree  it$eli^  or  ***^^!J 
upon  discovery  of  new  matter*  Under  the  former  part  GbIbah^ 
of  this  rule,  for  reasons  already  as^igncdi  this  court  ia  k^ 
cleariy  without  any  power  to  act  upon  the  subject ;  but^ 
under  the  latter  psurtof  the  rule,  it  may  ;  and,  if  the  evi« 
dence  will  warrant  it,  should  act*  But  how  haa  the  com* 
plainant  brought  herself  within  the  rule  upon  discovery 
of  new  matter ;  which  will  not  be  sufficient,  unless  it  shall 
satisfactorily  appear,  that  such  new  matter  could  not  be 
produced  or  used  by  the  party  claiming  the  benefit  of  it, 
at  the  time  when  the  decree  was  made  ?  AfitforJ'4  Pleads 
4ng^  78«  79.  For,  if  the  testimony  now  produced  to  shew 
new  matter  could  have  been  produced  when  the  decree 
in  the  county  court  was  entered,  the  party  by  whom  it  is 
now  introduced  shall  not  have  the  benefit  of  it,  because 
^uch  conduct  would  tend  to  occasion  endless  litigation  al- 
so ;  and  because,  too,  no  one  shall  avail  himself  of  his  own 
negligence.  The  court  is  clearly  of  opinion  that  the  evi« 
dence  naruf  0£fcred  ought  not  to  vary  the  former  decree, 
entered  upon  the  verdict  of  the  jury  who  tried  the  issue 
-directed  at  law:  1.  because  it  is  not  produced  within  the 
TxAi  as  laid  down ;  for  the  same  or  similar  evidence  must 
have  been  in  the  knowledge  of  the  party  then;  and,  if 
euch  evidence  might  then  hav«  been  used,  that  which  is 
tK>w  introduced  is  not  such  as  dbcloses  new  matter ;  and* 
!S.  if  it  had  been  properly  produced,  being  nevertheleaa 
insufEcient,  it  should  not  hanre  the  effect  eontended  for* 
In  any  "view,  therefore,  which  this  court  can  take  of  the 
tausc,''it  is  clearly  of  opinioo,  that,  as  the  bill  of  review 
ought  not  to  have  been  received,*  the  auperaedeas  ought 
S(yw  to  be  discharged* 

From  this  decision  the  comidatnant,  bvi^«  Wardetuhnt  '   * 

counsel,  prayed  an  appeal,  under  the  act  enlarging  the 
right  of  appeals  in  certain  cases,  (Revised  Code,  p«  375^) 
"  which  the  court  refused* 


WiLsoir  against  Wilson's  Adm'rs*  &c  others,    ^k  Sipti^ 

btr. 

TH£  cempUiinpmt,  living  in  Great  Britain,  by  his  bill,  gx^cmorf  Bt 
#lated  hiaaself  to  be  a  considerable  creditor  of  the  intcA*  adminintrs* 
-^IMe  of  WO  of  the  defendants*    The  intestate  Uve4vidtortt  hsTiag 


It  Supift  tot  CdvtT  of  CaAV€B«v  for  tlit  tbanuon  Di«Tii«b 

Vs»t«Mii^tm  died  in  the  District  of  Colambia,  and  administration  of 

^806.      j^js  goods  and  chattels  in  that  District  was  granted  to  twp 

^•*^''**^^*'*^  of  the  defendants^  who  also  fcside  there*      Administra« 

^J^wr*    *'^"  ^^  ^^^  govids  and  chattels  of  the  intestate  being  in 

WiLsoH**  this  commonwealth,  was  also  granted  to  the  same  defend- 

Adm'n   &c.  ants  in  one  of  the  county  courts  in  Virginia*     Sundry 

.^  debts  due  to  the  intestate,  some  in  the  District  of  Colum- 

given  tccun.  ^^.^  ^^ ^  others  in  this  commonwealth,  were  attached  in  the 

adm)ni»ttA(i  hands  of  the  other  defendants  to  satisfy  the  complainant's 
«i.  we  not  to  demand. 

be  required  to  » 

^▼e  leciirity      The  defendants,  the  administrators,  having  filed  their 
en  obtaining  answers,  now  moved  to  discharge  the  attachment  againsf 
•  ^np^als!"''    ^^  other  defendants  without  security  ; 
■writ*  of  cr» 

for  or  super-      i.  Upon  the  ground  that  suits  for  the  same  matters  and 

■****^***  things  are  brought  and  now  depending  in  the  District  of 

Where  debts  Columbia  ; 
4ae  to  a  per* 

•on  dec  are  2.  That  part  of  the  debts  attached  are  due  in  Columbia 
^ttachcd  by  from  persOHs  residing  there,  and  therefore  the  attach* 
in*chanccrr,'  "^^"^^  should  be  discharged  as  to  those  debts,  the  debtofa 
hia  executors  not  being  amenable  to  the  process  of  this  court ;  and, 

or  admini« 

tcracors  may  3,  That  as  administrators  they  have  already  given  sc« 
appear,    file  purity,  and  are  not  bound  to  give  any  now* 

their  answers  ^  ^  o  y 

fuid  have  the  -     *     .  .  1-  1      «  •  •««  «  ^ 

attachment        By  the  C^urt.     A  decision  ox  the  last  point  will  be  sufi* 

dischargedon  ficient  at  present.    There  can  be  no  doubt  but,  if  an  exe- 

wi*hour*Svi  ^^^^^^  ^^  administrator  obtains  an  injunction,  an  appeal, 

Ing  lecurl^!*  writ  of  error  or  supersedeas,  he  is  not  ruled  to  give  sccu^ 

rity^  except  in  cases  where  a  judgment  for.  a  devastavit^ 

8  Bac.  abr.  has  been  obtained  against  him  ;  iand,  if,  he  is  sued,  he  is 

dth  edition,  not  ruled  to  give  bail ;  because  he  represents  the  estate  of* 

JU^jQ^  a  deceased  person,  for  the  faithful  administration  of  which 

^  he  has  aifeady  given  security,  and  if,  in  prosecuting  or 

defendilig  any  suit  for  or  against  his  testator  or  intestate, 

as  the  case  mav  be,  he  does  that  which  in  law  is  injurious 

to  a  creditor,  the  securities  for  his  administration  are  iia* 

ble ;  and,  because  too,  if  you  compel  him  to  give  securi^ 

ty  in  those  cases,  in  order  thftt  he  may  be  enabled  to  do  jas^ 

tice  to  his  testator^s  or  intestate's  estate,  you  compel  hifli 

to  make  the  debt  his  o^n,  although  he  should  be  ^iltjr  of 

no  improper  act.    It  is  the  usual  course  of  the  country..«.it 

is  every  day's  practice  in  all  Our  courts  of  law  and  eqiiity 

to^allow  an  executor  or  administrator,  who  standi  in  right 

#f  another,  to  prosecute  9t  defend  himself  without  »ec^ 


Ti  tbe  TiiRTT-FiksIr  Tiak  of  the  C^KKO]iwBAi.nu  W 

Hty;   And  why  sHould  he  not  ip  a  case  like  the  present?  SB»TBirt»ii 

It  is  contended  by  the  complainant's  counsel,  that  the  ad<-       1806. 

ministratdrs  should  give  security,  because  die  words  of  ^"Ijr'^^'^*^ 

the  statute^  Rev,  Code,  p,  115,  sec.  3  aild  3,  are  general,      ^aJ^iJl^ 

and  make  no  exception  as  to  executors  or  administrators.    WiLtos'f 

But  though  the  words  of  this  statute  be  general,  they  are 

not  more  so,  thail  the  words  of  the  statute  relative  to  an 

injunctpn,  in  the  same  book,  p.  68,  sec.  55^  56 ;  nor  are 

they  more  so  than  the  statute  concerning  appeals,  writs  of 

error,  or  supersedeas*. ;.ib.  p.  82,  sec;  56.     Yet,  in  all  those 

cases,  the  rule  has  prevailed,  that  executors  or  admini« 

strators  may  obtain  an  injunction,  an  appeal^  a  writ  of  er« 

ror  or  supersedeas  without  security,  upon  this  plain  con* 

struction  of  the  statutes  before  mentioned,  that,  though 

their  words  be  general,  they  can  only  be  applied  to  those 

persons  who  stand  upon  their  own  rights,  and  shall  not  be 

allowed  to  delay  others,  until  they  have  done  that  which 

executors  and  administrators  have  done,  that  is  to  say^ 

given  security.     If  this  be  a  sound  exposition  of  these 

statutes,  such  must  also  be  the  construction  of  the  one  un^ 

der  consideration  ;  and  therefore,  no  good  reason  can  be 

given  to  prevent  the  two  defendants  who  are  administra*- 

tors,  from  having  the  attachments  in  this  case  discharged 

without  other  security  than   that  which  they  have  given 

for  their  administration*     To  say  that  the  attachments 

shall  continue,  notwithstanding  the  defendants  have  en* 

tered  their  appearance  and  gled  their  answer,  may  be  to 

compel  those  defendants  to  cotnmit  a  devastavit,  an  act^ 

which,  under  certain  circumstances,  that  sometimes  oc« 

cur,  this  court  would  lend  its  aid  to  prevent,  but  will  not 

be  the  means  of  producing. 

But  the  counsel  for  the  complainant  has  assimilated  this 

case  to  that  of  a  nr  exeat*    At  first  there  did  appear  to  be 

some  force  in  the  observation,  but,  upon  examination,  the 

court  is  satisfied  that  the  analogy  fails.     To  require  of  the 

administrators,  in  this  case,  security,  before  they  shall  be 

allowed  to  have  the  attachments  discharged,  whereby  they 

would  be  enabled  to  collect  the  debts  of  their  intestate, 

would  be  to  require  of  them,  whether  they  have  assets  or 

not,  bond  with  security  to  perform  the  ultimate  decree  of 

the  court :  but  this  would  not  be  required  of  them,  if  they 

were  under  a  ne  exeat^  issued  from  this  court,  in  their 

present  characters ;  but  only  security  that  they  should  not 

depart  from  this  commonwealth,  until  they  should  account 

for  the  assets  in-^their  hands.    This  would  not  be  an  ujii> 

K 


n  Su?SBIOK  CoOitT  Df  Ca AHCVRT  for  the  RiCBKOND  BlSTlllOUi 

SByTBMBAt,  reasonable  request,  because  the  moment  they  did  so,  the 

1806.       ;)^  exeat  would  be  di^charged^  withgut  security  to  perform 

^^jj^''^*-'   thefineU  decree*     However,  upon  this  particular  point,  the 

*^"  *     court »  only  to  be  understood  as  reasoning  by  analogy, and 

WiMov'^    not  determining  any  thing  with  respect  to  it. 

lUUB'ii.  &ci      Upon  the  whole,  the  court  is  clearly  of  opinon,  that  the 

attachments  should  be  discharged,  at  the  instance  of  the 

administrators,  without  security,  it  appearing  to  the  entire 

•atisfactipn  of  the  court,  that  they  have  given  security  for 

their  administration  in  the  county  court  of  Fairfax.    The 

attachments  were  thereupon  discharged,  and  an  account 

directed  at  the  request  of  the  complainant. 


^OetlS^  Harris  against  Thomas, 

An  injanfti*  THE  cdinplainant  had  obtained  a  verdict  at  law  in  the 
on  to  stay  District  Court  of  Charlottesville,  in  an  action  of  trespass, 
w*»te  it  gtm  brought  to  try  the  title  of  land.  As  soon  as  the  judgment 
peiMiubt-a^  ^^^  rendered,  the  defendant  began  to  commit  waste  on 
for  the  juris-  the  lahd  which  had  been  the  subject  of  controversy,  to  re- 
dic  ion  of  a  strain  which  waste,  an  injunction  was  awarded  by  this 
court  of  equi.  court.  The  defendant  by  his  answer,  did  not  except  to 
^^xT)d\ng\n  the  jurisdiction  of  the  court,  but  relied  upon  his  title,  not- 
»A  of  aitem.  withstanding  the  judgment  at  law.  A  motion  was  now 
b  ygivesBte.  made  to  dissolve  the  injunction* 

medy  at  Uw.  ^^  f^g  Court.  The  bill  presents  a  case  proper  for  the 
When  any  cX>n5i deration  of  a  Court  of  Equity.  If  it  did  not^  the 
oi)j<:aiontoa  exception  now  taken  at  the  bar  might  possibly  be  sustain- 
hh\  is  appa^  ed,  notwithstanding  the  29th  sec.  of  the  act  by  which  this 
face  1"ma*  court  was  established,  (Revised  Code,  p.  66,)  the  truie  ex* 
be  demurred  position  of  which  m^y  possibly  be  confined  to  those  cases 
to,  bat  when  where  the  jurisdiction  of  a.  Court  of  Equity  must  be  ex- 
tiot  apparent  cepted  to  by  plea  in  abatement^  and  not  by  demurrer ;  for 
L"if ^\p  Ln*  the  rule  is  laid  down  by  the  English  authorities  to  be,  that 

sen,  me  pro*  ,  •'  o  ,  •,!   •       i/»      -  « 

per  mode  of  when  any  objection  is  apparent  on  the  bill  itself,  either 
defence  is  by  from  matter  contained  in  it,  or  from  some  defect  in  its 
plea  or  an*  f^aipe,  or  in  the  case  made  by  it,  such  objection  should  be 
niade  by  demurrer  s£s  the  proper  mode  of  defence ;  but 
when  an  objection  is  not  apparent  on  the  bill  itself,  fas  is 
the  case  in  the  present  instance,)  the  proper  mode  of  de* 
fence  is  by  plea  or  answef,  shewing  to  the  court  the  mat« 
ter  which  creates  the  objection  ;  and  this  is  generally  done 
by  a  plea  in  abatement  to  the  jurisdiction.    Se*e  Mitford's 

Pleiidings,  p.  ITT^    It  tti2ty  be  proper  for  the  abote  recit* 


lo  the  TaiiTT  FixsT  Yeae  of  th«  Comvomwealts* 


19 


1806. 

Hahhu 

CgainH 

TB0Jf4t4 


•d  act  to  bear  this  construction,  to  prevent  too  many  im-    Ootomb, 

positions  upon  the  jurisdiction  of  this  court :  at  present, 

however,  the  court  will  leave  this  question  open  for  future 

discussion,  without  saying  what  would  be  the  decisions 

if  the  jurisdiction  had  be<?n  properly  excepted  to:  for,  if 

the  statute  concerning  waste,  (Hevised  Code,  p.  srf ,  sec. 

80  h^d  heen  considered,  it  would  have  clearly  appeared 

that  a  court  of  common  law  has  the  power,  pending  any 

suit  concerning  land,  to  prevent  th«  party  in  possession 

from  committing  waste. 

But  the  suit  having  been  commenced  here  for  that  pur» 
pose,  and  that  l>eing  one  of  the  subjects  which  this  court 
may  enquire  into  and  determine  upon,  unless,  under  some 
peculiar  circumstances,  it  could  be  shewn  to  be  more  pro- 
per ly  cognizable  in  a  court  of  comiaon  law,  this  court,  up- 
on the  general  principle  that,  where  it  has  jurisdiction  ia 
part,  it  will  entertain  it  for  the  whole  subject  of  contro- 
versy, since  the  parties  are  before  it,  will  now'do  so :  and^ 
as  it  depends  upon  the  title  whether  the  complainant  hat 
committed  the  waste  complained  of,  or  not,  an  issue  will 
be  directed,  at  law,  to  try  the  tide ;  and  until  the  verdict 
of  the  jury  thereupon^  shall  be  certified^  tbo  injunctiom 
will  stand  continued* 


A  Rule  of  the  Court  of  Chancety. 

THIS  being  the  last  day  of  the  term,  the  injuncti^as 
dissolved  at  the  last  term  were  all  called  oyer,  (under  the 
rule  of  the  court,  in  pursuance  of  the  act  of  assembly,  pass« 
ed  at  the  December  session,  tSOS,)  to  be  dismissed,  un^ 
less  good  cause  to  the  contrary  should  be  shewn :  when 
the  court  said,  that,  if  any  gentleman  of  the  bar,  who  de» 
sired  to  continue  his  suit,  where  the  injunction  had  been 
dissolved,  would  state  that  his  client  had  additional  evi« 
dence,  or  could  procure  it,  which  would,  in  the  opinion  of 
auch  counsel,  vary  the  case,  it  might  be  continued  as  ^^ 
•riginal  suit,  for  a  final  hearing  upon  the  merits. 


rtb  B9tok^^ 
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RoBKKTsaN  against  Bradbick.  ^^mj^^ 

THIS  was  an  appeal  from  the  District  Court  otPeurt"  A*     tppetl 
hirg*    Braddick  bad  obtained  a  judgment  against  Robert^  terminwl  'm% 
fan  on  a  {brthcoming  bond,  in  the  county  court  of  Amelia ;  dUtriA  couvr. 
from  which  the  latter  appealed  to  tne  District  Court,  ftt  the  term 
where,  t^ic  cfuise  being  called  in  its  turn  on  the  docket,  the  Jl^Jj^V^'i 
counsel  for  the  appellee  opsned  the  record,  and  mored  JST**^** 
fpr  an  affirmance  of  the  judgment,  m  which  there  was  no 
^rron     Thecounselfor tlie  appellantobjectedtothe  court's  "^^  appelleo 
hearing  the  cause  at  that  time,  alledging  that  the  record  SS«'ip'tiie 
^d  beei^  brought  up  to  that  court  oruy^  andbu  the  mpprUee*  kcmjU 
But  thb  objection  was  over-ruled  by  the  District  court, 
md  on  an  appeal  to  this  court,  the  judgment  was  affirm* 
ed« 

Present  Judges  Lyon»^  Carrington  and  Tucketm 

*  3^wjf«  Fleming  wM  absent  from  the  commencement  of  this  term,  till 
the  ith  of  NovemtMr»  liaving  keen  prurented  firofli  stttn&r  by  mdioom 


Nelson  against  Mattbiws*  iiSaSL- 

TWO  terms  of  this  court  having  elapsed  since  the  ap«  Aha  tws 
^al  vas  grantied  by  the  District  Court  in  this' case.  Chap*  tcmsof  this 
numyohnson^  for  the  appellee,  moved  that  tt  should  now  be  SJJJJj^J^ct 

thfi  appeal,  and  before  the  record  It  bRmgkt  spi  s  judgmtst  ctlUMt  be  ifiiMedl  bST 
«b^  sppolmsy  bs  diandand  nitkcoitt. 


22  SUPREME  COURT  OF  APPEALS^ 

OoTOBim,  docketted^andthe  judgmentaffirmedf  it  being  a  casefor  de* 
1806*      iiy.    The  court  (consisting  of  Judges  Lyons,  Carrington 

^^T"'*''^'^  and  Tucter'i  upon  the  authority  of  the  case  of  il£i/^  against 
alliMi  Siack^  t  Call,  141,  decided  that  the  judgment  could  not 
Ma^ttsjiwi  be  affirmed ;  but  dismissed  the  appeal  with  costs* 


tUh  Oaobtr.  LiS   agatTtSt    FRAKXt 

to be^ivmof  THIS  w%s  an  appeal  from  a  decree  of  the  Chancery 
an  intemi»ii  District  Court,  held  at  Staunton,  by  which  a  bill  of  in* 
to  take  up  an  junction  was  dismissed  with  costs* 

fiSST ttrm^f      Chapman  Johnson^  for  the  appellee,  moved  the  court  to 
this  court  in  admit  the  appeal  to  be  docketted,  and  to  affirm  the  decree 
ft    chaacety  immediately,  alledging  it  to  be  a  case  for  delay* 
*****  yt/fl^M  Lyons  and  Carrington  were  of  opinion  that  no- 

It  it  thtpme^'^^*^^^  ought  to  be  given  of  an  intention  to  take  up  an  appeal 
iice  of  tha  at  the  first  term  in  a  chancery  case  ;  that  it  was,  indeed^ 
coon  to  take  the  practice  of  the  court,  in  cases  of  appeals  from  judg- 
"P  u'^ft^  ments  obtained  on  forthcoming  bonds,  and  In  other  cases 
judgmeatt  in  ^bere  there  is  no  dispute,  to  examine  the  ri^cords  at  the 
plain  caacf ,  term  to  which  they  were  brought  up,  but  not  in  Chancery 
at  the  first      Cases. 

hZ'^^  J^^g^  T'^^i^r.  The  practice  of  the  court  being  found- 
ilpi  ehan^ety.  ^^  ^^  ^be  principle  that,  where  the  appellant  had  alrtady« 
for  the  sake  of  delay,  taken  every  advantage  allowed  by 
the  law,  no  farther  procrastination  should  be  permitted 
here,  the  rule  ought  therefore  to  be  extended  to  cases  of 
injunction^  in  which  the  complainant  has  generally  obtain* 
cd  delay  by  more  unjustifiable  means  than  in  other  cases**., 
of  course,  I  am  of  opinion  that  the  appeal  ought  ta  be  ta« 
l^en  up  immediately* 

But,  the  majority  of  the  coyrt  being  of  a  different  opi« 
nion,  the  appeal  was  docketted,  and  the  motion  to  take  it 
up  over-ruled* 


tUbOttobvi  DuNLOPs  against  Lapoatb. 

'»*5*  P'***^  THIS  waa  a  motion  for  a  writ  of  supersedeas  to  « 
intbeforu!^  judgment  of  the  District  Court  of  Staunton.  The  fol- 
stance*  ea«  lowing  appeared  to  have  been  the  proceedings  in  the 
sspt  ta  tko  cause.    The  capias  having  been  returned  in  yi  act^oa  •£ 
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debt  ^*  executed  on  the  defendant,  and  Lewis  A.  Pauly   OoToiimt 
*^  appearance  bail;^'  at  the  rules,   in  January,   1806,  a      1806. 
common  order  was  entered  against  them,  which,  in  Fc* .  ^^"v^i/ 
bruary,  1806,  was  confirmed.     At  the  ensuing  April  term    ^^^}'^^^ 
the  appearance  bail  defended  the  suit,  filed  the  plea  of  Lapoati. 
*^  payment  by  the  principal,'*  and  set  aside  the  office  judg-    ^.        ^ 
ment.     At  September  term  1806,  the  defendant  appear*  th«   appcaf^ 
ed,  offered  Lewis  A*  Poulu  as  special  bail,  and  moved  to  sno*  bail,  ho 
be  permitted  to  plead.    The  plaintiff's  counsel  objected  **""J,^^f*'' 
to  the  admission  of  Pauly  as  special  bail,  on  the  ground  ^l^**^,^^ 
that  no  proof  was  exhibited  of  his  sufficiency :  but  the  him  u  tpMt« 
court  over-ruled  the  objection,  because  the  plaintiffs  had  ^  Ml. 
not  excepted  to  him  as  appearance  bail,  and  therefore  _. 
were  bound  to  receive  him  as  special  bail.      Pauly  was  otmncthSi 
thereupon  permitted  to  withdraw  his  plea,  and  the  de«  ha«  defended 
fendant  to  plead*      He  pleauled  pavnient,  and  the  cause  **»•  •«"  »n<i 
was  tried  at  the  same  term.    The  plaintiffs  filed  a  bill  of  5*^2^^*** 
exceptions  to  the  opinion  of  the  court.  may,  ar  a 

The  petition  for  a  supersedeas  stated  two  points  ;  1*  term^^bTad* 
that  Lewis  A.  Pauly  ought  not  to  have  been  admitted  as  Mtiad  lo  ap* 
special  bail,  because  he  was  not  known  to  be  good;  S.  P«»»tgtvaas 
that  at  the  term  after  the  office  judgment  had  been  set  JJ^J^J,^"* 
aside  by  a  plea  filed  by  the  appearance  bail,  and  an  issue  pcYton  wh* 
made  up  between  him  and  tbe  plaintiff,  the  court  had  no  was  appear 
power  to  receive  special  bail,  and  set  aside  that  issue.       5?^  *"*|« 

Chafmem  yohns^v^  in  support  of  the  1st  point,  relied  andio  to  irffc 
on  the  language  of  the  act  or  assembly,  by  which  the  de*  aL 
fendant  is  allowed  to  set  aside  the  office  judgment  upon 
appearing  and  giving  ^09^  special  bail,  and  alledged  that 
the  failure  to  except  to  Pauly  as  appearance  bail  was  no 
evidence  of  his  being  good  as  specisd  bail.  That  failure, 
he  contended,  might  have  been  the  result  of  inadvertence^ 
or  of  a  choice  rathef  to  risque  his  sufficiency  than  to  de* 
lay  the  cause  by  sending  it  back  to  the  rules,  after  he 
should  have  been  adjudged  insufficient.  Besides,  if  it 
was  proven  that  he  was  good  appearance  bail,  he  mighty 
^ince  he  was  received  as  such,  have  become  insolvent. 

In  support  of  the  2d  point,  he  observed  that,  when  an 
office  judgment  has  been  confirmed,  the  act  of  assembly 
has  provided  but  two  means  of  setting  it  «side  \  the  one 
by  the  defendant's  own  appearance  and  compliance  with 
the  requisites  of  the  law  at  the  ensuing  court ;  the  other 
by  the  act  of  the  appearance  bail,  who  may  defend  th« 
suit;  that,  therefore,  unless  one  of  these  two  things  be 
ione  (SU  the  term  su^etding  the  ecftfimrathn  of  the  »Jfic4 
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0broft«it9  judgifntnt  at  the  rules^  it  remains  absolute  against  princi« 
1806.      pal  and  bail,  and  neither  of  them  can  at  any  aubsequent 

^^^"^''"^^  time  claim  Ae  right  of  defending  tlie  actiom 

^JiM^       Wickham^  contra.    The  setting  aside  of  an  office  jtldg. 

hM.9Q%T%0  ment  is  discretionary  with  the  court.  The  terms  of  the 
act  of  assembly  arc  permissive  only,  viz,  that,  oh  comply- 
ing therewith,  an  office  judgment  niay  be  set  aside  ^  not 
prohibitory^  so  as  to  prevent  hs  being  set  aside,  for  good 
cause  shewn,  even  after  the  term  assigned  for  that  pur- 
pose has  elapsed.  I'he  admission  of  special  bail,  in  tha.t 
stage  of  the  business  is  therefore  entirely  discretionary, 
and,  as  far  as  my  observation  has  extended,  it  has  been 
uniformly  allowed  in  order  to  promote  the  justice  of  the 
case.  The  mere  circumstance  of  receiving  a  person  as 
appearance  bail  entitles  him  to  enter  himself  special  bail  ; 
for,  if  the  plaintiff  had  objected  to  his  sufficiency,  he  had 
only  to  have  entered  his  objection,  and  taken  a  common 
order  against  the  sheriff :  his  not  having  done  so  is  a  de- 
claration to  the  defendant  that  he  need  not  look  out  for 
special  biiil.  The  practice  of  the  old  General  Court^ 
"which,  on  points  of  this  naturct  haa  generally  been  consi« 
dered  conclusive  authority,  Was  always  conformable  to 
these  principles*  And  moreover,  in  the  ca^^  of  Afain,  ex* 
ecutor  of  Hyndman  against  Twri^buU!^  decided  in  the  Fe- 
deral Courts  the  same  doctrine  was  recognized.  The  at- 
torney there  had  pleaded  for  the  appearance  bailf  and, 
not  two  terms  only,  but  several  haul  elapsed,  when  the 
appearance  bail  was  permitted  to  enter  himself  special 
bail.  It  is  objected  that  the  common  bail  cannot  appear 
after  the  first  term.  To  this  I  answer,  that  he  may  ap« 
pear  at  any  time,  if  he  does  not  delay  a  trial  \  which  was 
the  case  in  the  present  instance,  for  the  cause  was  tried 
at  the  same  term  at  which  the  common  bail  was  admitted 
as  special  bail,  and  the  defendant  allowed  to  plead. 

.  The  president  delivered  the  opinion  of  the  court,  (con* 
sistinp;  of  himself  and  Judges  (Harrington  and  Tucker) 
that  the  supersedeas  was  refused  without  any  difficulty* 

*  It  appears  from  ai  examination  of  the  Tccords  ef  the  Federal  Court 
that  the  folio wmg  were  the  proceedings  in  the  case  of  Main  txtcntnr  of 
Byn&moK  a^r^inst  ^rnbuK,  «  Jaly  1796,  common  order  agatatt  the  defira- 
•«  d'«n( ,  &  VV  iUiaii  Oo!e  hit  appearance  bail  s  Atfguit,  c«ftimon  order  con* 
'•  finned."  At  the  November  term,  there  wa*  no  court,  in  con8et|uence  of 
«•  tlie  non-aitendance  df  the  Judges  ♦«  May  term,  1797,  payment  by  acco- 
••  t\*y  uni\  issue.  November  term  ensuing*  a  jury  wSii  charged,  bat  noc 
•*  a?'  -nnp;  on  a  verdict,  one  of  the  jarora  was  withdrawn.  Nov.  termt 
$«  ;I793  miliam  Cole  the  appearnuu  bail  W^&  admitted  ipeclal  hall,  ami 
«« the  c&uie  tried  the  samt  ttrm/' 
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.  Ot¥o»n, 

1806. 

Haliet's  Adm^r.  amimt  Baird  and  Young.         Mcmday. 

^  \M  tHtober. 

H  AI»L  E  Y  brought  an  action  of  debt  against  Baird  in  the  2(0  infctlDf 
Hustings  Court  of  Petersburg.  After  an  office  judgment  court  of  com. 
was  confirmed  against  the  defendant  and  two  others^  his  r^**  l«wh»t 
.appearance  bail,  they  became  special  bail ;  surrendered  reveriii«g!si» 
^hcir  principal  to  the  sergeant  of  the  town,  who  certified  tering  or  a* 
that  his  body  was  actually  in  his  custody^  having  been  <n<ncUiir  its 
aurrendere^d  by  the  special  bail  \  a  writ  of  habeas  corpus  ^^^^^  \i^ 
was  thereupon  issued  from  the  clerk^s  office  of  the  Dis»  the  tcnn  nt 
trict  Court  pf  Petersburg,  for  the  removal  of  the  cause  to  which  thcjr 
that  court »  upon  which  writ  the  sergeant  returned  that  ^^'••nierci 
the  defendant  was  released  from  his  custody,  after  the  re-  ^^aere. 
ceiptof  the  precept  by  giving  the  bail  returned  therewith.  Where  a 
for  his  appearaiQce  at  the  District  Court,  (the  same  bail  caase  is  r«« 
in  the  Hustings  Court  having  again  entered  special  bail  ^^^^^^J^*! 
for  the  defencUnt,  in  the  suit  as  it  stood  removed  to,  and  from  an  infe» 
wasdependinginthe  District  Court.)!  These  proccedingi  rior  to  a  lu* 
were  had  between  the  confirmation  of  the  office  judgment  ^^^'  conn, 
at  the  rules  held  in  the  clerk's  office  in  Tune. and  the  quari  ]U1^;„^ 
terly  sessions  m  August,  1800,  to  lyhich  the  writ  of  habea§  ought  to  bt 
corpUfi  was  prodiiced.  At  the  first  term  of  the  District]  commenctd 
ICourt,  after  the  suit  was  removed,  (September,  1800,) 
final  judgment  was  entered  up  against  the  defendant,  as 
upon  an  office  judgment  not  set  a^ide  during  the  term. 
Upon  an  execution  issued  on  this  judgment,  a  forthcom* 
ing  bpnd  was  taken  ;  which,  being  forfeited,  a  notice  was  ^^^-^^^  ^ 
given  to  the  September  term  of  the  District  Court,  1801,  joiiri  X 
for  a  judgment  and  award  of  execution  thereupon.  But 
the  District  Court  over-ruled  the  motion  to  that  effect,  and 
directed,  that  ^^  all  the  proceedings  had  subsequent  to  the 
**  return  day  of  the  writ  of  habeas  corpus^  be  set  aside,  and 
**  the  siilt  sent  to  the  rules  for  further  proceedings  to  be  / 
**had  thereon."  For  errors  assigned  in  this  judgment,  a( 
supersedeas  was  awarded  by  this  court. 

Randolph^  for  the  plaintiff  in  error,  admitted  that  ?ihabeaf 
torpus  being  in  the  nature  of  a  writ  of  right,  might  be  a» 
warded,  after  a  cause  had  progressed  to  an  office  judgment  $ 
but  contended,  that  after  its  removal  to  the  stipcribr  court, 
it  should  be  there  proceeded  on  from  the  stage  in  which 
It  stood  in  the  inferior  court.  The  practice  in  England,  .  y,-^  — ^^^ 
of  comimcncing  de  novo  (a)  has  no  weight  or  authority  iq  HJ   1  Wfc^ 

F  •••'■•  m       ^ 


ik   nawo,    or 
cairied      on 
from  tht 
9tage  at 
which    tlM^ 
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Wash.  10. 
XIndiOl, 


OcTdBmKf  this  state  ;  because  there  nothing  is  transmitted  but  thO" 
1806*     names  of  the  parties,..«.Aertf  the  record  is  as  mach  re* 
^TT^*^^'^^  moved  as  upon  a  certiorari^  &c.    Precedents  in  England^ 
AdrnvT  *  ^PP^y^^S  ^^  points  of  practice  have  never  been  regarded 
tgatMt      by  this  court  (i)  unless  they  have  been  established  so  &• 
BAims.  he*  to  become  a  rule  of  property.    Our  act  of  assembly  (R* 
Code^  Pleast.  edit.  pa.  216,  217)  allows  certain  fees  to 
clerks  for  making  up  complete  records  upon  writs  of  A^f* 
beas  corpus^  &c.     By  the  JDistrict  Court  law,  (same  book, 
pa.  77)  the  clerk  is  to  certify  the  cause  of  commitment  | 
which  can  only  be  done  by  certifying  the  whole  proceed- 
ings in  the  cause,  not  a  mere  note  of  the  names  of  the  par« 
ties,  as  in  England. 

There  was  another  point  in  this  cause,  viz*  that  after  a 
judgment,  an  execution,  and  a  forthcoming  bond  taken 
thereupon,  the  District  Court,  at  a  subsequent  term  had 
undertaken  to  set  the  judgment  aside,  when  their  power 
over  it  had  ceased.  (See  the  deci&ion  of  the  court  in  the 
case  of  Vaughn^  h,c.  against  Freehmd^  he.  in  May  last.) 
This  he  considered  conclusive  for  his  client ;  but  he  wish* 
ed  the  practice  settled  on  the  other  point* 

Curia  advisare  vultm 

Thursday,  October  16th.  The  president  delivered  the 
opinion  of  the  court.  That  there  was  error  in  this,  that 
the  District  Court  had  no  power  or  jurisdiction  to  reverse, 
alter  or  amend  the  judgment  given  at  a  former  term  of 
the  said  court,  which  had  been  eutered  on  the  order  book, 
and  signed  by  a  Judge  in  open  court,  or  to  quash  the  pro* 
ceedings  in  the  said  suit  prior  to  the  said  judgment,  but 
ought  to  have  given  judgment  on  the  forthcoming  bond 
taken  upon  the  execution  which  issued  upon  the  former 
judgment,  and  was  forfeited.  Judgment  reversed,  with 
costs,  and  new  judgment  ontheforthcomingbondyas  usual^ 
according  to  law,  &c. 

Present,  Judges  Lyons y  Carrington  and  Tucker m 


I 

I 


iSiTotetoL-  ^^^^^^^  Executors  and  Legatees  against  Ga£BK« 

Where  «•-  ON  an  appeal  from  the  Williamsburg  Chancery  Dit« 
cmort  sod     trict  Court. 

ioSt?**  -  ^^  ^^'*  ^^*^  ^^^  appellee  obtained  an  interlocutory  dc« 
peal /the  le-  ^^^^  ^^^  some  negroes,  then  being  in  the  possession  of  die 
fsttti(bsii]||  legateetj  and  for  an  account  of  their  profits*    From  w^ 


"^ 
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decree  an  appeal  was  taken,  more  than  two  years  ago,  to    OeT^ass, 
this  court,  both  by  the  executors  and  legatees,  but  no  se-      1806» 
curity  given.  ^*^*v^^ 

WicStamy  tor  the  appellee,  moved  to  abate  the  suit  as  to   ^^^^1^%^ 
the  executors,  (who  were  dead»)  and  to  dismiss  the  ap«      i^aimt 
peal  as  to  the  legatees.     Altho*  he  admitted  that  no  secu-     Oaasv. 
rity  on  the  appeal  could  be  required  of  the  executors  in  .  . 

this  case,  yet,  as  the  legatees,  who  were  in  possessicm  of  •fiuepro-*'* 
the  negroes^  had  likewise  apfiealed,  they  certainly  ought  pert/  m  dku 
to  have  given  security.  P]J^«)  >»»jr 

J?ay,  on  the  other  side,  objected  to  taking  up  the  sub*  ^fy^'^jjjj  -JJ 
ject,  after  such  a  lapse  of  time  since  the  appeal,  without  f^r  the  pro* 
notice  of  the  intended  application.  tccntion  •! 

By  the  Court.    The  appellee  has  suffered  two  years  to  **^»Pi'*^ 
elapse  without  making  any  application  to  die  court  res*  * 
pecting  the  security  to  the  appeal.      It  would  not  now  hm 
proper  to  rule  the  appellants  to  security  without  notice* 
JLet  a  rule  be  made  on  the  legatees  returnable  to  the  next 
term,  to  shew  cause  why  security  should  not  be  given* 

Afterwards,  Thursday,  Oct.  16th,  Hay  submitted  a  ' 
i|uestion  to  the  court,  whether  the  appeal  as  to  the  lega*i  * 
tees  would  be  dismissed,  if  they  did  not  give  security  I 

By  the  (^a^^^«.•(absent  Judge  Fleming.)  £xecutors 
and  administrators  are  not  bound  to  give  security  on  an 
appeal,  because  they  give  it,  when  they  undertake  the  ad- 
ministration of  the  estate  of  their  testator  or  intestate. 
But  the  legatees,  in  this  case,  being  in  possession  of  the 
property,  which  is  personal,  are  bound  to  give  security 
for  the  prosecution  of  the  appeal,  or  it  will  be  dismissed 
as  t6  them. 


Chisholm  against  Aitthoky.  liS'oJSw. 

ANTHONY  brought  an  action  of  debt  against  Walter  Aa  •«*«  oc 
Otish^lm,  administrator  of  yohn  Chisholm,  decM  in  the  J^^y^^! 
county  court  of  Louisa ;.... at  the  November  term  1800,  ted,  anhb  * 
the  defendantTdeaded  payment^*  upon  which  issue  was  motion,  tky 
joined  ;.«..at  March  term  following,  he  moved  the  court  ^^****^^ 
for  leave  ^^  to  amend  his  plea,  and  plead  fully  administer*  ^^^x,  to  v 
^^ed,  and  to  continue  the  cause  till  the  next  term,''  which  mciid  hit  plea 

II  by  pleadta^ 

*lc  would  seeita  from  the  reeofd.  that  the  pka  of  payment  wm  pot  in  ptene  admi^ 

the  smmcterm  at  which  the  declaration  wa\  filed  ;  no  notfcv  having  b<*en  ntttrtnitt  at 

taken  of  anj  prior  steps  at  the  rules  and  the  declaration  and  plea  bcin^  an>  ti<n^  bt« 

Voth  satertA  oa  the  vtcofdasof  the  Nomaber  tsrm.  fees  ths  triii 
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Q«TaBSB/3  motion y^r  a  continuance^^  was  ov^w-ruledlythe  cour-t; 
18Q&..     and  the  cau$ie >b&ing  ttLsd  jat the  same, term /^th^  plea  of . 
^*'*'^''"'*^  '  payment,  a  verdict  and  judgment  was  rendext-^d  for,  tl|f^ 
"  Ai/iM*  ** .  plaintiff,  to  be  levied  of  tfce  goods  and  chatt^laiof.tiieiii- 
An tHONT.    teatate.     From  •  this  judgment  an  appeal  wa$  t^k^  to  'the . 
'    District  Court  of  Charlottesville,  where  it  Wf^)  in  '^i] 
ePa  suit  i*     things,  affirmed*    Ta  correct  which  judgment  a  $uperae* 

prTldttl^hc  *^^*®  ^*®  awarded  by  this  court. 

court  arc  M-  '    Siitart^  for  the  plam^iffin  error,  cited  th^.c^se  ofCooif 
tisfiedthai      against  ^^a/eV  executors,  (1  Wash.  313)  to^  prove  Jh^Mt. 
th*  motion  is  the.Coutt  of  Appieala  will  judge  whether  an  inferior  court 
rnVfJJy  for      i^*8  exerciscd  a  sound  ^discretion.     In  the. present  case» 
the  sake  of    <here  was  a  peculiar  necessity  to  ask  the  permission  to 
cleDty.      -*  '  ^mend  the  plea,  as  the  defendant  was  ^an  administrator, 
and  it  mzy  be  presumed,  was  at  first  unacquainted  with « 
ibcstate  oi  the  decedent's  affairs.     It  may  be  objected  that 
he.cnjght  to  have  filed  an  affidavit ;  but  this^  Was  not  oal* 
lefd  Jor.     This  coxirt  ought  to  countenance  -a  doctrine,- 
which  would- prevent  the  necessityiOf  applying  to  a  court, 
of;  equity*      Executors  and  administrators  ^e  subjected 
to. perils  enough,  and  ought  for  that  reason  to  be  f^vOre4, 
by  the  court. 

Wickhcon^  on.  the  other  side,  did  not  doubt  jhe  right  of 
the  courtto  judge . of  idle  discretion  which  Q}|ght  to  govern,, 
inferior  courts  \  but  in  this  case,  he  conteilded,  the  discre- 
tion had  been  soundly  ekercised.  No  affidavit  was  filed 
by  the  defendant.  The  new  pica  would  have  occasioned . 
a^contimiance;  the  effect  of  which  practxccf  .^ould  be,  by 
a  side  wind,  to  continue  a  cause  at  the  pleasure  of  the  parr 
tyi  for  there  was  no  proof  that  the  plea  wasp'ue^»it 
might  have  been  relinquished  at  the  next  court ;  and  in 
such  a  case,  an  executoror  administrator  might,  after  all, 
go  into  chancery. 

Judge  Lyons.    Would  ^  Cotu*t  of  Chancery  relieve  in 
,  . ..  such  a  f  ase?  .  ,., 

Wickham*     The  doctrine  has  been  repeiatfedlyr^cpg;m.Z;^ 
ed  in  the  Courts  of  Chancery  in  this  country^,  Stnd  in  this' 

,.        •'  '    cburt..  ;  .•-'.. '■■'.'/  '•  "' 

. ;  ;   '  ^  It  is  said  an  ej^ecutor  .might  not  have  known,*  at  first,  * 
the  amount  of  assets,  and'  the  demands'  ad;ainst  thC'dstate' 
'^oFhis  testator,  but  might  have  made  the  discovery  aft;er- 
.    Vards.'     This  might  be  so,  or  it  might  ttbt'be  *so;  '  Thte ' 
.  f  ourt  w«a*e  not  to  instruct  the  plaintiff '&4ittoniey  'tl^t  sux 

*  *  * 

^  •Soiutedinthettcord, 


Ijr  TH»  31st  tkab  oj  thb  COMMONWEALTH*  2^ 

dEdavit  wiis  necesftaiy.'    Executors  are  not  entitled  to  hf  OerMsm* 
voiv  but  00I7  to  justice*  1806. 

Siu€a't  in  reply*     The  application  to  die  court  was  two-  *^^^^^^-^ 
fold  ;  j^rst^  to  amend  the  plea,  and  secondly^  for  a  conti-     *JJJ^^ 
nuance  of  the  cause.'      The  court  ought  to  have  granted  AaTB^an 
leave  to  amend  the  plea,  and  if  they  had  thought  it  pro- 
per^ might  have  denied  the  continuance*     If  a  court  of  law 
can  give  relief,  the  parties  ought  not  to  be  driven  into  a 
court  of  equity . 

Curia  adoisare  vnlU 

•Wednesday,  15th  October;  The  president  delivered 
the  opinion  of  the  court..«.(absent  Judge  Filming,)  That 
the  county  court  erred  in  not  permitting  the  defendant  to 
amend  his  plea,  by  pleading  fully  administered,  according 
to  his  motion.  Judgment  reversed  with  costs,  and  the 
suit  remitted,  with  instructions  to  admit  of  the  amende- 
ment,  he* 


Moore's  Ex'or.  apainst  Wm.  Aylett's  Ex'or.  arid    ^   , 

Philip  Aylett.  it^foZcr, 

THIS- was  arevived  appeal  from  a  decree  of  the  Rich-  If  itUagrced 
mond  Chancery  District  Court,  in  a  suit  brought  by  the  ''•^^•n  • 
appellees, against  the  appellant's  testator.  moTiSSe, 

The, bill  states  that  certain  negroes  belonging  to  the  es-  that,  in  cmte 
tate  of 'if7/f/am  ilvfe/f,  deceased,  being  about  to  be  sold  to  **»«  debt   is 
satisfy  an  execution,  Philip  Jylett,  Who  acted  for  the  ex-  J^o^^**^* 
ccutor,  requested  Bernard  Moore  to '  lend  him  the  sum  ma^  mji  ii,^ 
which  was  wanting  to    discharge   the   execution ;   that  property,  a^ 
Moore  dgreed  to  do  so,  upon  condition  that  Mary,  one  of  ^"^  conie- 
the  slaves,  i^ho  was  then  with  child^  and  had  also  a  child  Sr'hrtSui 
in  her  arms,  should  be  set  up,  and  purchased  by  him  \  that  withootDroof 
he  shoul^il  hold  tbc'said  slaves  as  a  secwity  for  som.e  time,  pf  fnxA.  ht 
but,  if  the  money  was  not  paid  in  a  convenient  ^io*e,  jj^  *'J^"'2* 
should  he.  authorized  to  sell  them  for  the  best  price. tJiat.mortgmsor 
could  be;got|  and,  after  repaying  himself,  to  restore  the  for  the  tor* 
stirjihiaftcr  the  said  AyleU  ;  that  Phitip  Aylett  agreed  so  this  ^^^  ^  »^ 
proposal,  and  the  slaves  were  set  up  and  purcl^sed  by  J)*hJcii^^ 
Maore^'  upon  those  terms  expressly  declared  by  himself;  yeiis    above 
theaum  advanced  being  far  less  than  their  value  {  that<he   amoant 
these  transactions  took  place  in  July,  1791 ;  and,  in  Fe-  ^^5^^**!^,^^^,^ 
bruary  following,  the  plaintiff^  Aylett^  seni  an  offer  of  the  ^  ^^^h  tnr^ 
moneys  borrowed  to  the  said  MQQre^  and  desired  him  to  piss  utu 
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0«T««sm.   restof  e  the  slaves,  which  he  refused  to  do,  and  hath  shi<s# 
1806.      sold  them  at  a  considerable  advanct^  and  peremptorily  re« 
^Jj'*"'^'^^^  fii9ei  anf  part  of  the  money  to  the  plaintiff,  vho  therefore 
Ex'"*    prays  relief. 

agaiiut  Theanswerof  Jlibtr^admitsthe  purchasefor  ^54 10s  Sdy 

Ayl«tt»8   and  the  terms,  except  that  he  allcdges  he  was  to  restore 

Ex'or.  &c.    ^jjg  slaves,  in  case  the  money  with  interest,  was  repaid,  in 

wf  h  t  ^^^  or  ten'weeks ;  that  he  permitted  them  to  return  home 

wkwt^rprojitt,  after  the  sale,  where  they  stayed  eight  or  ten  ireeks,  at 

tifileu  he  ap  the  end  of  which  time,  seeing  no  prospect  of  the  money 

pear*  to  have  being  paid,  he  sent  for  them  to  his  ownhoiise,  where  they 

them   pferi-  remained  twelve  months,  and  then  were  sold  to  James 

out  to  ihe      Hill  for  50/  ;•— that  thr  negro  woman,  while  she  wUsin  his. 

«ale.  nor  for  possession,  was deliveredof  a  child,  and  was  amerehurthen 

Jht  ''**"' rJ^  ^^  ***'"  ^  ^^^^  ^^  believes  PA/7i>  Aylett  did,  .four  or  five 

at  an^'T^bic'  ™^oths  after  the  sale,  write  to  him,  and  offer  to  take  the 

i|u«ot  tiim,     negroes  back,  but  l>e  saw  no  money,  and  none  was  ever 

tendered  to  him. 

The  depositions  of  Thomas  Garif  and  Benjamin  Temple^ 
in  substance,  correspond  with  the  allegations  in  the  bill* 

The  Chancellor,  on  the  28th  of  September,  1799,  dc« 
creed  "  that  the  defendant,  unless  he  restore  to  the  plain* 
^UifF  Claiborne,  the  slaves  aforesaid,  and  the  children, 
since  bom  of  the  mother,;  upon  receiving  principal  sum 
(borrowed)  and  interest  due  thereon,  or  so  much  there^ 
**  of  as  shall  exceed  the  mother's  profits,  do  pay  unto  th© 
^^  plaintiff  the  value  of  the  said  slaves  over  the  said  princi- 
^^  pal  and  interest ;  and  directed  the  said  slaves  to  be  esi*  , 
♦*  timsLted  by  ajury,  to  be  impanelled  and  charged  before 
"  the  District  Court  of  King  and  Queen,  and  their  verdict 
<<  thereon  to  be  certified  to  the  courts  In  case  the  defends 
>  *^ant  should  restore  the  slaves ;  and  profits  of  the  xpother 
*^  be  claimed  ;  for  ascertaining  them,  liberty  tp  resort  to 
"  the  court,  was  reserved  to  the  parties*^ 

The  jury  assessed  the  value  of  the  slave  Mary,-  at  the 
time  of -their  verdict  at  £S0y  arid  that  of  her  child  at  jf  30, 
and  said  there  were  no  profits- of  the  said  slaves,  since  they 
Were  pledged;  On  the  12th  of  May,  1801,  the  chancellor 
decreed  ^Uhatthe  defendant  do  pay  unto  the  plaiiiQff45l 
9t  9rt?,'^  (being  the  difference  between  34/  10*  itf,  the 
money  lent,  and  80/  the  value  fixed  on  the  negroes  by  the 
jury,)  "  with  interest  thereon  at  the  rate  of  nvr  per  ccn« 
turn  per  annum^  from  July,  1792,  and  the  costs^" 

Bernard  Moore  applied  to  the  Court  of  Appeals  for  an 
appeal  from  that  decree,  which  was  aUowed  hira*    la  bit . 
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petition  for  an  appeal  he^  insisted  on  the  following  errors  0»Tftim«| 

lo  the  decree ;  ^  ■  ^j^'  , 

1.  That  interest  had  not  been  allowed  him  on  the  mo*  ^-1"^^  .^ 
ney  lent ;  £,.^, 

2.  That  interest  had  been  allowed  to  the   executor  on       agaifue 
the  balance  of  the  value  of  the  negroes  as  fixed  by  the  ju-  Aylett's 
ry  after  deducting  the  sum  lent,  althou^  the  answer  dc*  S*'«»kc; 
nied  the  money  had  ever  been  tendered,  and  the  jury  cx« 

pressly  found  that  there  were  no  profits  of  the  slaves ; 

3.  That  interest,  if  properly  allowable  to  the  said  exe« 
cutor,  ought  not  to  have  been  allowed  from  1792  uficn  tlu 
present  value* 

Nicholas^  for  the  appellant,  also  contended,  4.  That,  xi 
the  slaves  were  pledged  to  Moore^  all  the  appellees  can 
rightfully  claim  is  the  balance  of  the  50/,  for  which  Atoore 
sold  the  slaves,  after  deducting  the  sum  loaned  ;  with  in« 
terest  on  that  balance  from  the  time  of  the  sale  to  IlilL 

Warden^  for  the  appellees,  made  three  points ; 

1.  That  the  verdict  was  imperfect,  as  not  being  a  direct 
answer  to  the  question,  which  the  order  required  to  be  an« 
swered  by  the  jury,  and  therefore  an  improper  ground 
for  a  decree  ;  having  estimated  only  the  values  of  Mary^ 
and  one  of  her  children,  instead  of  estimating  her  V'due^ 
••••that  of  her  son  who  was  nineteen  months  old  in  July^ 
1791,— .and  the  values  of  all  her  children  bom  after  that 
period,....and  without  saying,  that  she  had  no  after  bor» 
child,  and  that  he  was  the  child  valued* 

2.  That  even  if  Mary  had  borne  no  child  after  the  pur» 
chase  of  her  by  Moore^  and  she. only  and  her  child,  thea 
near  two  years  old,  had  been  valued,  their  valuations  were 
evidently  so  far  below  the  price  which  they  would  have 
brought,  that  the  verdict  ought  to  have  been  rejected  on 
that  account, 

3*  That  the  sale^  by  the  appellant,  of  Mary  and  her  twe 
children,  (for  the  answer  admits  that  she  had  a  second 
child  before  that  sale,)  within  eight  months  after  his  re* 
eeiving  them  as  a  pledge  for  the  money  lent,  and  without 
any  demand  thereof,  was  such  a  wrong,  as  ought  to  have 
deprived  him  of  all  interest,  and  also  to  have  exposeci 
him  to  the  payment  of  damages* 

On  this  point  he  insisted  that  Moore  ought  to  have  of« 
fered  to  return  the  negroes,  and  demanded  his  principal 
and  interest  to  be  paid  him.  The  payment  was  to  have 
been  made  in  convenient  time.  Had  Moore  a  right  to 
judge  ef  that  time  i  Moore  had  the  use  of  the  slavesi 
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* 

^OcTbikt,  wfiith  ought  io  be  set  against  thcintercfit  of  his  mdney"^ 

.   ^80^-      until  he  sold  them ;  and,  from  that  time,  interest  was  pro- 

^^^T^'^'"^  pcrly  allowed  the  executor  on  the   surplus,  because  he 

Ex*"  *    ^^^^  ^^^  ^^  ^'^  ^f  ^^  ^onet/y  which  was  not  burthen- 

againA      sohic  to  him,  tho*  the  negroes  are  pretended  to  have  been 

Aylbtt*!  fcd.     Ho  cited  here  the  case  of  Hooper  against  Shepard^  2 

»x'or.  M.    Strange  1039.     The  decree  was  right,  so  far  as  respected 

the  interest ;  but  the  error  was,  that,  instead  of  giving  the 

appellees  too  much,  it  gave  them  too  little,  in  consequence 

of  the  omission  in  the  verdict.     It  ought  therefore  to  be 

reversed,  and  a  new  valuation  of  the  slaves  directed. 

Nicholas  in  reply.  With  respect  to  the  value  of  the 
slaves,  the  jury  were  competent  to  decide,  and  this,  court 
cannot  say  that  they  decided  improperly.  Mr.  Warden^ 
in  endeavoring  to  set  aside  the  decree,  is  laboring  to  des- 
troy that  under  which  he  claims.  He  made  no  objection 
in  the  Court  of  Chancery  to  the  verdict,  but  took  the  de- 
cree as  it  stands.  As  to  the  children  of  Mary,  bom  after 
the  sale  made  by  M>ore ;  unless  it  can  be  shewn  that  he 
had  no  right  to  sell  the  slaves,  their  issue  belongs  to  the 
person  to  whom  he  sold  them,  not  to  himself;  and  there** 
fore  he  should  not  be  responsible  for  them.  This  court 
ought  to  presume,  as  to  any  other  children  of  Mary«  that 
,   ,  there  were  none  such,  as  the  appellees  took  their  decree^ 

without  objecting  that  any  were  omitted  in  the  verdict. 

■ 

€kiria  advisare  vttU* 

Wednesday,  Oct.  15th.  .  The  president  delivered  the 
opinion  of  the  court  that  the  decree  be  reversed,  and  the 
costs  of  the  appeal  be  paid  by  the  appellees ;  and,  this 
court  proceeding  to  make  such  decree  as  the  said  High 
Court  of  Chancery  ought  to  have  pronounced,  it  was  fur* 
ther  decreed  that  the  appellant  pav  tq  the  appellee  ex- 
ecutor of  Wm.  Aylett  the  sum  ot  £1S  7s,  Od.  (which 
appears  to  be  the  difference  between  the  amount  of  the 
money  lent  with  the  interest  due  thereon  at  the  time  when 
Bernard  \jifoore  sold  the  slaves,  and  ^50,  the  sum  for 
tirhich  he  sold  them^with  interest  from  the  first  day  of 
October,  1792,  untU  payment,  and  the  costs  in  the  ssdd 
V  Court  of  Chancery* 
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OeTOSBBt 

<  1806« 

Austin's  Adm*x.  against  Winston*s  Ex'x.        .Tuesday, ^ 

lAtb  October* 

THE  only  point  of  importance,  on  which  the  court  dc-  Where  % 
cided,  was,  whether  the  maxim  ^^injiari  delicto  potior  est  J«*nsaaion 
conditio  defendentis  9^  that  is,  *-*  where  both  parties  are  e»  debtor*  &  hi* 
gually  gmlty^  the  defendant  shall  prevail^^  applied  in  this  creditor » in- 
case.^ tended  by 

In  the  opinions  delivered  by  the  Judges,  the  substance  ^^^^^\^ 
pf  the  case  is  so  fully  stated,  and  the  decre^  of  the  High  other  credit 
Court  of  Chancery  (from  which  this  was  an  appeal)  so  ac-  tors  of  thtf 
curately  given,  that  it  would  unnecessarily  increase  the  <*«btor,  but 
size  of  the  volume  to  make  any  other  statement  here.         dcf  ^^alT^'thd 

The  arguments  of  counsel,  (Randolfihy  htarden  and  Du^  circumBtan. 
Val  for  the  appellant,  and  iViciham  for  the  appellee,)  hav-  cci  of  th^ 
ing  turned  very  much  on  the  evidence,  and  the  authori-  "•*•  ^V"®* 
ties  cited  by  them,  havinig  been  fully  discussed  by  the  Judg-  ^^^^''  forme" 
es,  we  conceive  that  the  insertion  of  those  arguments  it  would  teeni 
would  be  productive  of  needless  repetitions,  and  there-  *^**  *  ««« 
fore  omit  them.  .      .  SSnot^I- 

On  Monday,  October  27tii,  the  Judged  delivered  theiJ*  to^ther^   tJ 

Opioion&«  refute    relief 

Judge  TUCKER-^This  case,  as  stated  in  the  bill,  J«  *»>«  debtor* 
and  as  it  appears  from  the  evidence,  appears  to  be  in  sub-  tion  th^SSkrf 
stance  this«»«*  j^nuitedto 

William  Winston  being  bound  to  Chapman  Austin  In  a  «k«  dejjree  ot 
twelve  months'  replevy  bond,  for  ^198  6s,  of  which  about  ^*^**?''* 
^38  had  been  discharged,  when  the  bond  became  due,  ^  Ms^onSe 
was  applied  to  by  Austin  for  the  balance  ;  but  not  being  one  hand,  to 
able  to  pay  it,  asked  for  some  further  indulgence,  as  he  *^^  ^^  ^"^ 
proposed  selling  some  lands  for  the  purpose  of  discharge  ^'JvllSj"*^!^ 
ing  all  his  debts ;  or,  if  he  could  n6t  sell  his  lands,  he  on  the  otheif 
would  sell  a  part  of  his  negroes,  and  discharge  his  debt  to  to  preyentexi 
Austin.     Austin  observed,  that,  if  he  sold  his  lands  for  *<*"«<>»    »n<^ 
cash,  they  would  not  sell  for  near  their  value  ;  therefoi-e,  ^^P'** 
he  had  better  sell  his  negroes  at  once  ;  for  if  he  did  hot 
5.ell  them,  they  would  be  sol^  very*  shordy  to  discharge 
the  debts  of  his  brbthet  tieddis  Wmston,  whose  security 
he  was,  as  high  sheriif,  and  in  other  instances  ;  and  that 

*  See  the  cues  of  Ci4trie  t(.  Si/ee  and  ^fobmum,  Cowp.  197,  and  Brotmi 
^g  Ts.  Mmritt  IlMd  790 1  aUo  i^m»ir^  vt«  ^rom^/,  cited  in  Jtmei  vs.  Bari* 
V^Qovr.  696. 
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O0TOBBBV  he  also  knew  his  brother  had  sold  and  made  over  all  his 

1806.      property  to  his  children,  and  was  worth  nothing— and  that 

^      ^    /  it  was  his  advice  to  keep  his  land,  as  it  was  not  liable  for 

Adm'x'*  ^^^^*  ^^^  *^^^  ^  P*^*  ®^  ^^  negroes  to  discharge  his  just 
against  debts,  and  make  the  rest  over  to  his  children  as  his  bro« 
WiNSTbif'f  ther  had  donei..»and  finally  proposed  that  his  negroes 
^*'*'  should  be  sold  under  an  execution  for  his  debt,  in  lots,  so 
that  they  might  sell  for  little  or  nothing,  and  get  some 
person  to  buyithem  in  for  him :  and  that  he,  if  Winston 
thought  proper,  WQuld  become  the  purchaser,  and  would 
make  the  negroes  over  to  his  children,  as  soon  as  Win- 
ston should  pay  him  his  debt  with  interest.  To  this  o« 
verture,  Winston  lent  a  willing  ear,  and  assented  to  it.  It 
was  then  agreed  that  Winston  and  his  family  should  not 
let  it  be  known  that  Austin  was  to  purchase  in  the  negroes 
Jbr  him ;  but  to  tell  every  person  that  should  make  enqui« 
jry  that  his  negroes  would  certainly  be  sold:  that  Win** 
stoti,  on  the  day  of  sale,  should  proclaim  to  the  people 
that  the  sale  was  a  fair  one,  and,  after  the  sale  was  over^ 
he  must  apply  to  Austin  to  lend  him  the  negroes  to  finish 
his  crop,  to  keep  the  people  at  large  from  thinking  he 
bought  in  the  negroes  for  him.  To  all  which  Winston  a« 
greed ;  and  directed  his  wife  (the  plaintiiF  in  the  suit  be* 
low)  and  his  son  Edward,  from  whose  deposition  thi9 
statement  is  made,  not  to  tell  any  person  of  &eir  plan  i 
which,  as  far  as  it  depended  on  Winston,  was  carried  in- 
to execution  at  the  sale,  with  the  most  scrupulous  exact-» 
ness ;  with  this  additional  circumstance,  that  both  he  and 
Geddis  Winston,  on  the  same  day,  as  it  would  seem,  that 
this  plan  was  adopted,  wrote  to  the  clerk  of  the  court  to 
issue  the  execution  upon  Austin^s  judgment  which  had 
now  become  final*  This  execution,  it  must  be  remember^* 
ed,  was  irrepleviable,  being  upon  a  judgment  on  a  replevin 
bond*  The  several  depositions  of  Starke,  the  sheriff,  O^ 
badiah  Faucett,  Samuel  Cross  and  Richard  Littlepage^ 
are  in  direct  confirmation  of  Edward  Winston's ;  and 
prove  unequivocally  that  Winston  most  heartily  co*ope^ 
tated  with  Aiistin  in  the  proposed  plan. 

The  sum  and  substance  of  this  plan^  or  agreement,  wa* 
to  defraud  the  commoilwealth,  and  all  the  oth^r  creditoiis 
of  Winston,  except  Austin,  under  the  pretext  that  the  sale 
was  a  bon^fide,  sale,  made  by  a  public  officer,  acting  un* 
der  the  authority  of  the  law,  to  satisfy  a  debt  bonajide 
due  from  Winston  to  Austin.  Seventeen  negroes  were 
thus  sold  in  lots  to  satisfy  a  debt  manifestly  short  of  «f  200^ 

upon  the  face  of  the  executiont  and  actually  reduced  at 
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the  time  to  about  ^160  only*    The  sale  amounted  to   Oct^bri, 
^207  ISSj  and  was  publicly  made  September  29thf  1789 :      1806. 
^d  by  an  account  stated  between  the  parties  it  appears  ^■^■V^'J 
that  three  of  the  ne^oes  were  actually  sold  and  conveyed   ^1^"** 
back  to  Winston  by  Austin,  for  the  same  price  he  gave ;      asahut 
andthattherestremainedforatime  in  Winston's  possession,  Wi  vstoh^ 
under  a  pretence  of  hiring  them  till  Christmas  to  finish      ^*»* 
his  crop*     But  before  that  period  Winston  died ;  and  Au- 
stin having  got  the  negroes,  or  some  of  them  into  his  pos« 
session,  and  sold  a  part  of  them,  this  bill  was  brought  by 
the  executors  of  Winston  to  redeem  them,  and  to  have 
those  which  are  more  than  sufficient  to  pay  the  debt  and 
interest  returned,  with  an  account  of  their  profits,  or  their 
values,  if  the  slaves  themselves   cannot  be  had.    The 
Chancellor  decreed  accordingly...*and  a  balance  of  ^1 109 
Ss*  Bd.  being  found  against  Austin's  estate  by  the  commis- 
sioner's report,  that  report  was  confirmed  :...*the  bill,  as 
to  the  purchasers  of  the  slaves  from  Austin,  was  dismiss- 
ed* 

I  deem  it  unnecessary  at  present  to  enter  any  further 
into  the  particulars  of  this  case,  as  my  opinion  will  be 
founded  upon  this  statement*  If,  however,  that  opinion 
should  be  over-ruled,  it  may  be  necessary  to  say  some^ 
thing  farther* 

rhave  said  that  the  sum  and  substance  of  the  agree- 
ment between  the  parties  was  to  defraud  Winston's  cre- 
ditors of  their  just  debts.  Austin,  it  is  true,  proposed  the 
fraud :  but  Wmston,  nv^ithout  whose  concurrence  Austin's 
fraud  could  never  have  taken  effect,  and  whose  creditors 
(and  not  JlwtMa}  were  to  be  defrauded  by  the  contri- 
vance, lent  a  willing  ear  and  ^  ready  cs-operation  to  it. 
He,  therefore,  in  point  of  moral  guilt,  was  most  culpable  ; 
for  there  was  a  moral  obligation  on  him  to  pay  his  just 
debts  :»«..there  was  no  such  moral  obligation  upon  Austin 
to  pay  f  though  the  ot\Iigation  tiot  tq  defratuiwsis  equally 
strong  upon  him  as  upon  Winston,  Austin,  mean  time, 
appears  to  have  been  a  bon^  fide  creditor  of  Winston's* 
From  the  nioment  that  his  judgmej|[it  was  consummate  he 
had  a  legal  lien  on  his  lands  also.  The  defendant  could 
Bot  replevy  the  slaves ;  they  were,  after  the  execution  is- 
sued, m  the  custody  of  the  law,  and  must  have  been  sold^ 
even  for  a  tenth  part  of  their  value.  Austin  had  a  le- 
gal right  to  bid  for  the  slaves,  and,  the  moment  they  were 
struck  out  to  him,  the  title  was  absolutely  in  him,  as  a- 
gainst  Winston,  both  at  law  and  equity ;  and,  even  against 
\V^inston's  creditorsi  to  the  f\iU  amount  of  his  own  debt* 
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October,    Xhc  case  is  stronger  in  Austin's  favor,  upon  these  grounds^ 

1806.      'than  any  private  conversance  from  Winstoa  could  have 

^r->     ,      made  it :  for  vrhat  i%  dc.ic  under  the  direction  and  autho^ 

Adm'x;       "^  ^^  the  law  is  more  obligatory  than  any  act  of  apartj 

.  against       alone. 

^iM3T02r'i        Now,  an  absolute  deed  between  the  parties,  made  with 
*•        intent  to  defraud  the  creditors,  of  the  grantor,  would  be 
binding  between  the  parties  themselves,  though  merely 
void  as  to'creditors,  by  our  statute  of  frauds  and  perjuries. 
(L.  V.  1794,  c.  10.)     Consequently,  this  sale  made  under 
the  authority  of  the  law,  to  satisfy  a  just  debt,  is  equally 
binding  between  the  parties^  whatever  may  be  the  effect 
of  the  collusive  agreement  between  them  as  to  creditors. 
It  is  a  maxim  at  law^  that  where  the  parties  are  equally 
culpable,  or  criminal,  the  defendant  must  prevail ;  and  in 
equity^  that  he  that  hath  done  iniquity  shall  not  have  cqui^ 
ly  ;  that  is,  he  shall  not  have  the  aid  of  the  court  when 
'  he  is.  plainttff:  which  brings  both  maxims  to  the  same 
point.     And  the  maxim  of  the  civil  law,  as  cited  1  Fonb. 
223  (Pacta  quae  contra  leges  et  cqnstitutiones,  vel  contra 
bonos  mores  sunt  nullam  vim  habere  indubitati  Juris  est. 
Dig,  L.  2.  T.  3. 1.  6.)..«.The  cases  both  at  law  and  equity 
in  support  of  this  rule  are  numerous,  and  are  referred  to, 
Francis'  Max.  2.  1  Fonb.  138  and  223....336.    The  case 
Vide,    Mid.  of  Small  vs.  Blackley.  2  Vern.  602,  which  was  a  bill 
dleion  vr.  Ld.  brought  by  a  bankrupt  to  be  relieved  against  a  bond  given 
wHlhT'         ^°  ^  particular  creditor,  who  refused  to  sign  and  accept  a 
f  68f  composition  for  her  debt  to  be  paid  as  other  creditors,  un- 

less the  plaintiff  would  pay  her  £  100  down,  and  three 
shillings  in  the  pound  over  and  above  the  compositiont 
was  finally  dismissed  by  the  Lord  Chancellor,  though  a 
decree  in  his  favor  at  the  rolls.     Parsons  vs.  Thonfipson, 
'  1  Henry  Bl.  322,  and  Garforth  vs.  Hearon,  lb.  327,  are 
both  decisions  upon  the  same  principle ;  viz.  tliat  any  a- 
greement  which  is  contrary  to  the  true  policy  of  law,  shall 
not  not  havtf  the  aid  of  a  court  to  enforce  it  at  law.     The 
case  of  Sir  Arthur  Ingram,  cited  Co.  Litt.  234.  a.  seems 
to  have  furnished  the  rule  in  thp  latter :  and  it  is  tl\ere 
said  ^H.  Bl.  331j  that  courts  of  equity,  in  setting  aside 
securities  supposed  to  be  valid  at  law,  have  gone  by  the 
»  V!.  Jackson  ^^^^^  ryjl^^  as  in  the  case  of  Juxton^v*.  Morris,  those  cited 
fw  buchAire   from  Lord  Nottingham's  notes  (and  said  to  be  mis-report- 
—3  T.  R.      ed,  2  Ch.  Cases  42,)  and  In  Law  vs.  Law,  3  IP.  W.  392. 
551,  &  Jack-  Cockshect  vs.  Bennett,  was  a  decision  at  law,  founded  on 
5nai,^  T.  r".  ^^  principle  of  law  against  the  creditors  of  the  party  mak« 
}^-  '  Ing  the  promissorjr  note  upon  which  the  suit  wj|s'  brought,^ 
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The  case  of  Tnieman  vsm  Fenton,  Cowp.  544,  may  be   OcTossa, 
thought  an  authority  against  the  course  of  these  decisions*      ^  8^*  . 
In  dmt  case  a  bankrupt,  after  a  commission  of  bankrupt-   ^^jT"*^'^^*^ 
cy  sued  out,  in  consideration  of  a  debt  due  before  the     ^dln^* 
bankruptcy,  gave  a  note  to  his  creditor  for  a  part  of  his      againtt 
debt :  and  the  court  held,  the  creditor  was  entitled  to  re-  WmtTOTrt 
cover ;  for  the  creditor  did  not  prove  his  debt  under  the       **"*' 
commission,  but  gave  up   two  notes  not  yet  due  to  the 
bankrupt,  and  took  a  note  from  the  bankrupt  payable  at 
a  future  day  for  about  half  the  sum :  here  was  no  fraud 
upon  the  creditors,  for  this  creditor  never  did,  nor,  after 
accepting  the  security,  in  lieu  of  the  two  notes  delivered 
up  to  be  cancelled,  ever  could  prove  a  debt  against  the 
bankrupt  before  his  bankruptcy.     The  case  of  Walker  vs; 
Perkins,  3  Burrow  1568, 1  Bl.  Rep.  517,  was  upon  a  bond 
in  consideration  of  the  parties' having  agreed  to  live  toge- 
ther.   And  Mr.  Blackstone,  then  at  the  bar,  argued  for 
the  plaintiff  that  the  setting  aside  such  bonds  was  as  much 
an  encouragement  to  seduction  in  one  sex,  as  establishing 
them  would  be  in  the  other :  and  the  same  argument  may 
be  applied  to  the  case  before  us.    The  court,  in  the  case 
I  have  cited,  decided,  however,  in  favor  of  the  defen- 
dant ;  and   my  impressions  concur  with  that  decision ; 
which  corresponds  with  lord  Hardwicke's  in  Robinson  vs. 
Gee,  1  Vez.  254,  Priest  w.  Parrot,  2  Vez.  160',  and,  in 
a  much  harder  case,  3  P.  Wms.  339.—— Cases  to  the  same 
effect  may  be  multiplied  much  farther :  on  the  other  hand^ 
I  am  well  aware,  that  others  may  be  produced,  where  the 
doctrine  contended  for  by  Mr.  Blackstone  in  the  case  of 
Walker  v«.  Perkins,  above-mentioned,  has  .prevailed: 
but  I  incline  to  the  contrary  opinion,  as  thinking  that  all 
contracts  founded  on  motives  or  considerations  against 
the  policy  of  the  common  law,  or  against  the  provisions 
of  a  statute,  or  agaitist  the  policy  of  justice,  or  the  rules 
and  claims  o(  decency,  or  the  dictates  of  morality,  are 
void  both  in  law  and  equity,  and  ought  not  to  have  the 
sud  of  a  court  to  carry  them  into  effect.     A  combination    • 
between  a  debtor  and  a  particular  creditor  to  defeat  all 
the  other  creditors  of  the  debtor  of  their  executions  a« 
i^ainst  his  estate,  is  one  of  great  moral  turpitude,  more  es- 
pecially on  the  psut  of  the  debtor,  altho'  the  project  may 
nave  been  proposed  on  the  part  of  the  creditor.     For  the 
debtor  is  bound  to  do  an  act  towards  his  creditors  ;....that 
is,  to  pay  them  their  just  debts,  and  this  inforo  conscien* 
tiae  he  is  bound  to  do  punctually  and  without  delay.  There 
]s  BO  such  obligation  on  the  port  of  any  other  than  thQ 


•8  SUPREME  COURT  OF  APPEALS, 

»    ♦  •  • 

Ogtobbb»   debtor :  a  contrivance  to  defraud  on  the  part  of  the  debtov 

*  1806.      acquires,  as  I  conceive,  an  additional  degree  of  moral  tur- 

S^^v^   pitude  from  this  previous  obligation  to  pay,  superadding 

Adm'ju '*    ^^  ^^®  neglect  of  a  moral  duty  the  commission  of  a  moral 

agaitut      injury.     But,  without  pretending  to  balance  the  guilt  of 

WursTon'i  the  parties  against  each  oth^r^s^  Both  appear  tome  so  cul- 

**'*•       pable,  that,  had  Austin  been  the  plaintiff  and  Winston  the 

defendant,  I  should  have  held  him  as  little  entitled  to  the 

aid  of  a  court  as  I  now  think  Winston* 

But,  it  maybe  said  that  Austin!  s  situation  as  a  creditor, 
>¥ith  an  execution  in  his  pocket,  gave  him  a  control  over 
Winston,  which  might  have  its  influence  :  the  law  admits 
no  such  excuse  for  injuries  to  a  third  person.  Had  Aus* 
tin  proposed  an  usurious  contract,  the  argument  would 
•  have  applied ;  because  a  party  assenting  to  an  usurious 

contract,  merely  to  gain  further  indulgence,  is  supposed 
to  injure  nobody  but  himself.  But  one  assenting  to  a  pro- 
posal to  rod  another,  either  on  the  highway,  or  by  any  col- 
lusive agreement  with  the  party  proposing,  has,  I  appre* 
hend,  no  such  excuse  in  his  favor,  either  at  law  or  in  e- 
quity.  Besides,  there  is  no  evidence  of  threats  or  impor- 
tunity. 

But,  to  give  a  color  to  the  case,  the  bill  suggests  that 
Winston^s  creditors  will  be  injured  unless  relief  is  ffiven. 
But  Winston^s  creditors  are  not  parties  to  the  bilL  If 
they  had  been,  I  should  have  thought  them  entitled  to 
relief.  And,  if  this  bill  be  dismissed,  I  should  hold  theni 
ftill  entitled  to  it. 

For  these  reasons,  I  am  of  opinion  that  the  Chancellor 
ought  to  have  dismissed  the  bill^      But,  ^  the  court  is 

Srobably  divided  upon  this  point,  I  shall  proceed  to  consi^ 
er  what  relief  the  Chancellor  ought  to  have  given ;  (since, 
by  a  division  of  the  court  upon  diis  point,  the  decree,  so 
far  as  giving  some  relief,  must  be  aifirmed  0  ^^y  even 
admitting  Winston  entitled  to  relief,  the  measure  of  it  in 
the  decree  far  exceeds  any  estiniate  in  my  mind. 

Austin  by  his  execution  had  a  legal  Uen  on  ail  VfiHn 
aton's  negroes.  If  less  than  all  would  not  sell  for  enough 
to  pay  it  off,  all  must  have  been  sold,  without  reserve.  If 
a  part  only  would  have  been  sufficient,  it  was  Winston^s 
falilt,  no  less  than  Austin's  that  more  than  would  have 
been  sufficient  were  exposed  to  sale  ;  and  volenti  nonjit 
injuria*  The  most  that  Winston  can  claim,  I  apprehend, 
is  the  excess  of  the  value  of  the  slaves,  as  they  might  have 
sold,  if  the  sale  had  been  perfectly  fair,  above  the  sum 
due  upon  Austin's  execution^     Haying  a3si3ted  in  pr^n 
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venting  the  slaves  from  Selling  for  their  full  vsflue,  or  ra-   OcTomi«t 
ther,  being,  as  far  as  I  can  discover,  the  sole  agent  who       1806. 
prevented  others  from  bidding,  he  ought,  so  far,  to  take    ^^^^^ 
the  consequences  of  his  own  folly,  or  depravity.    Silbse«      J^iSJ"  * 
quent  purchasers  from  Austin,  who  was  notoriously  the      agmH 
highest  bidder  at  a  public  sale,  and  confessedly,  on  the  ^^J^^^^ 
part  of  Winston,   a  fair  purchaser,  ought  not  to  be  affect- 
ed  by  any  secret  agree^ment  between  them ;  even,  if  that 
agreement  had  not  been  fraudulent,  as  it  undoubtedly  was 
in  its  foundation.   The  executors  of  Winston  are  no  more 
entitled  to  favor,  than  the  executors  of  Austin  ;  perhaps 
less,  as  one  of  Winston's  executors  appears  to  have  been 
present  at  the  original  agreement  between  Austin  and 
Winston :  but  I  lay  no  stress  upon  this,  at  present. 

I  am  therefore  of  opinion  that  the  utmost  that  the  com- 
plainant is  entided  to  is  the  difference  of  the  value  of  the 
slaves,  which  actually  came  to  the  hands  of  Austin,  and 
were  afterwards  sold  by  him  to  the  other  defendants,  or 
were  retained  by  him,  as  the  slaves  would  have  sold  at 
public  auction  on  the  day  of  the  sale  for  cash^  and  the  pri* 
ces  for  which  those  slaves  sold,  after  deducting  therefrom 
die  full  amount  of  Austin's  just  debt ;  with  legal  interest 
on  the  balance,  if  any,  until  paid  ;  that  the  value  of  the 
slaves  as  they  would  then  have  sold,  upon  those  terms,  be 
ascertained  by  a  jury,  and  that  the  depositions  taken  in 
this  cause^  so  far  as  the  same  relate  to  the  value  of  slaves 
at  that  timcj  may  be  given  in  evidence  by  either  partv,  in 
caso  of  the  death  or  absence  of  the  witnesses  by  wnom 
those  depositions  were  made,  but  no  farther ;  and  that 
an  account  of  the  amount  of  Austin^s  debt  on  the  day  of 
sale  be  taken,  and  the  balance  adjusted  upon  those  princi- 
ples ;  and  that  so  much  of  the  decree  as  dismisses  the 
bill  as  to  the  other  defendants^  except  Austin's  adminis^ 
tratrix,  be  affirmed. 

Judge  ROANE....This  Is  a  bill  brought  by  the  appel* 
lees,  executors  of  William  Winston,  dec'd,  against  the  ap- 
pellant, administratrix  of  Chapman  Austin,  dec'd,  praying 
execution  of  an  agreement,  whereby,  it  is  alledged,  that 
Austin  bound  himself  to  Winston,  to  permit  him  to  re- 
deem certain  slaves  of  his,  sold  under  an  execution  of 
Austin's,  and  piirchased  by  him.  The  ground  taken  by 
the  appellant  in  his  statement  is,  not  that  Winston  is  bar- 
red from  making  the  demand,  by  reason  of  the  turpitude 
of  his  conduct,  but  that  Austin  made  no  such  agreement, 
mxd  committed  no  fraud  against  Winston,  but  acquired  a 
iomJUetitic  thereto,  under  the  sheriff's  sale.    It  is  dear^ 
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OcTOBSK*   fVom  a  full  consideration  of  the  testimony,  that  such  ail 
1806*      agreemeiit  on  the  part  of  Austin  is  proved,  and  that  he 

V^'v*^   delivered  posstssion  of  the  negroes,  after  the  sale,  to  Win- 
Adm'r*    ^^^  ^  ^^  aftelrwards  repossessed  himself  thereof  by  va- 
againtt      rious  pretences,  and  by  force  and  violence.      It  is  also 
*yfriv*Ton't  clear,  that,  if,  in  this  transaction,  Winston  was  guilty  of 
Ex%       HQ  fraud  to  Austin  or  others,  or,  (in  case  he  did  commit 
a  fraud,)  if  that  fraud  was  neutralized  and  palliated  by 
the  hardship  or  peculiarity  of  his  situation,  there  is  then 
nothing  to  impede  the  specific  execution  of  the  agreement. 
It  is  aliedged,  but  not  shewn,  that  there  were  creditors  of 
Winston  who  may  be  affected  by  the  transaction  In  ques- 
tion :  but  this  cause  is  now  to  be  decided  between  the 
parties  to  that  transaction  only,  and  nothing  now  done 
can  bar  the  rights  of  the  creditors,  if  any,  to  overhale  it 
hereafter,  if  they  think  proper  to  do  so.    In  order  to  shor- 
ten this  discussion,  I  will  readily  admit,  that  the  conduct  of* 
both  the  parties  to  the  transaction  tended  to  set  up  a  fraud 
against  other  creditors^  if  there  were  any ;  and  the  real 
question  is,  whether  a  proper  apology  for  such  fraud  ex- 
ists on  the  part  of  Winston,  arising  frotn  the  circumstaii- 
tes  in  which  he  then  stood* 

A  great  mads  of  testimony  exists  in  the  caiise,^  all  of 
which  I  have  duly  considered,  but  none  of  which  I  ^hall 
particularly  repeat,  as  I  am  governed  very  much,  in  this 
case,  by  general  principles :  but  the  case,  as  it  respects  the 
question  before  us,  is  briefly  this  :  That  Winston,  indebt^ 
ed  to  Austin  on  a  replevy  bond  for  had  no  othei' 

tho't  or  intention  but  that  of  selling  his  land  and  paying  thd 
debt ;  that  Austin  applied  to  him  for  payment ;  Jirst  ad* 
vised  him  to  sell  his  negroes  rather  than  his  Umd,  alarmed 
him  with  the  danger  of  being  reduced  to  beggary  by  his 
ettm^  and  Geddis  Winston's  debts,  and,  putting  on  the 
guise  of  a  friend,  proposed  to  him  the  plan  ^hich  is  detail- 
ed in  the  testimony ;  and  that  Winston,  cbnfiding  in 
him,  dreading  the  impending  danger,  and  seeing  no  other 
mean  of  relief  than  this,  even  against  Austin's  own  exe- 
cution, readily  clutched  the  proposal,  acted  his  part  in  the 
furtherance  of  it,  and  his  negroes  were  sacrificed  at  the 
sale,  unless  Austin  be  now  held  to  his  agreement. 

The  great  principles,  on  which  this  question  is  now  to 
be  decided,  are  common  to  those  cases  in  which  oppress 
fiion  and  imposition  are  expressly  guarded  against  by  sta^ 
tlite,  in  aid  of  the  general  principles  of  law  and  equity^ 
(such  as  the  case  of  usury  and  the  like,)  and  such  cases 
wherein  no  statutory  provision  has  been  made.    The  se^ 
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Itction  of  a  description  of  cases^  which  are  of  crying  en-    Octoeeb^ 
ormity,  and  demand  the  powerful  interposilion  of  the  Ic-       1806» 
gislature  to  aid  the  general  principles  of  law,  does  not  a-    ^^^^^*^^^ 
bandon  other  cases  standing  on  the   same  ground,  but      j^tn*x. 
which,  perhaps,  do  not  require  any  statutory  aid.     The       againtt 
selection  of  usury,  for  example,  does  not  surrender  that  Wikstoe^ 
protection  which  the  law  has  ever  aiForded  to  debtors  a-       J^*** 
gainst  the  influence  and  power  of  their  creditors,  to  young 
heirs  against  those  who  seek  to  devour  them,  to  wards 
against  their  guardians,  and  to  various  other  descriptions 
of  persons  standing  on  a  similar  ground,  and  whose  im- 
becility in  such  a  contest  has  always  received  the  protec- 
tion of  courts  of  ju6tice...*3  Bac*  306*     All  these  cases 
proceed  on  this  ground,  that,  for  a  contract  to  be  bindings 
the  parties  must  htfree^  and  that  no  man  can  be  consider* 
ed  as  particeps  criminis  in  a  transaction,  unless  he  enter* 
ed  into  \\.  freely^  (2  Fonb.  218  :)  and  it  is  a  general  prinf 
ciple^  that  the  doctrine  in  favor  of  young  heirs  is  extend<« 
ed  to  all  persons  the  pressure  of  whose  wants  ma^  be  con^ 
^idered  as  obstructing  the  exercise  of  their  judgment..** 
1  Fonb.  124<.     Gentlemen  may  be  as  loud  as  they  please 
in  denouncing  fraud,  but  there  can  be  no  fraud,  whick 
merits  the  utter  reprobation  of  a  court  of  equity,  unless, 
rif  it  is  not  supererogation  to  say  so,)  it  be  entered  into 
freely^  and  mala  fide.    The  general  doctrines  to  be  found 
on  this  subject  in  Fonblanque  and  other  books,  in  which 
relief  is  reprobated  by  a  court  of  equity,  are  confined  to 
cases  in  which  a   v^hiniary  fraud  has  been  perpetrated^ 
and  in  which  no  apology  is  to  be  found  in  the  oppression 
and- distress  of  the  party's  circumstances.     Even  in  that 
events  relief  is  only  granted  to  the  distressed  party  c  the 
volunteer  in  the  fraud  is  forever  bound  thereby.      I  say^ 
the  general  doctrines  to  be  found  on  this  subject  (....but 
-  there  are  special  cases  which  merit  a  more  particular  ex- 
amination.     Many  of  the  cases  upon  this  subject  relate 
to  frauds  on  marriage  agreements,  which  have  nothing 
to  do  with  this  question  ;  not  only  because  they  are  frauds 
on  marriage  treaties,  which  have  produced  an  indissolu* 
ble  union  of  the  parties,  and  therefore  must  forever  bind^ 
or  the  wife  and  family  be  irreparably  injured;  but  are 
also  voluntary  frauds   committed  under   no  pressure* 
These  agreements  in  fraud  of  marriage  we  are  told  (2 
Wms.  619,  North  vs.  Ansell^  must  btnd^  on  the  ground 
that  you  cannot  put  the  wife  in  statu  quo,  or  unmarry  the 
parties ;  and  marriage  is  so  much  favored  in  equity,  that 

H 
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OcTOBsm.   we  are  told  (3  P«  Wins.  66)  that  it  is  a  case,  and  perhaps 
1806.      the  only  case  in  equity  is  which  ^fiartkefis  crminis  is 

^''^•''"V'***-'   permitted  to  avoid  his  own  acts  j  so  highly  favored  is 

^Mm'x'*    the  consideration  of  marriage. 
againrt  Most  of  the  other  casts  put  by  the  judce  who  precede 

-%ViNsTON%  ed  me  (if  not  all  of  them)  are  susceptible  of  answers 
E-Vx.  which  do  not  impugn  the  great  principle  I  contend  for. 
In  the  case  of  Small  vs*  Brackehfy  2  Vern.  602,  and  decid- 
ed in  1706,  fand  I  beg  that  the  answer  I  offer  to  it  may 
be  extended  to  other  cases  of  a  similar  nature)  it  was  de« 
cided  that  the  plaintiff,  (who  had  committed  a  great  fraud 
against  the  defendant  in  the  first  instance  and  then  be* 
came  bankrupt,  after  which  he  paid  j^lOO  and  gave  a 
bond  for  £75  to  his  injured  creditor  to  enter  into  a  com« 
position  with  his  other  creditors  for  his  relief,)  should 
iK>t  be  relieved  as  to  the  said  money  and  bond,  altho'  it 
^as  in  fraud  of  the  other  creditors.  The  Chancellor  in 
giving  his  decree  laid  stress  upon  his  original  fraud  and 
-breach  of  trust  ;....but  at  this  day  the  grounds  of  that  de- 
cision would  certainly  be  exploded,  (I  mean  independent* 
ly  of  the  original  breach  of  trust :)  at  that  time  the  case 
of  TomJkins  vs.Bamett  was  held  to  be  law,  on  the  ground 
-of  volenti  nonJU  injur ia^  and  money  paid  on  an  usurious 
contract,  could  not  have  been  recovered  back,  in  an  action 
for  money  had  and  received.  But  ajl  this  day  the  case  of 
Tomkins  and  Bamett^  is  utterly  exploded  i  the  payer  of 
liie  money  is  not  held  to  be  ^fiarticefis  cfimims^  on  ac- 
count of  ^e  duress  of  his  situation,  and  the  contract  as 
to  him  is  cleansed  of  its  impurity.  A  case  on  this  sub* 
ject,  to  he  in  point,  should  shew,  that  relief  cannot  be  ob* 
tained  in  equity  since  a  recovery  has  been  legalized  in 
courts  of  law  ;  but  in  truth  the  principle  of  that  decisi<m 
has  been  since  over-ruled,  in  the  cases  of  Bosanquet  and 
Dashwood  and  other8....holdiog  that  money  paid  by  co* 
crcion  may  be  recovered  back  in  equity  as  well  as  at  law ; 
«nd  that  equi^  wiU  even  go  beyond  the  law  in  affording 
relief  in  such  case6....9  Fonb.  218. 

The  doctrine  I  subscribe  to,  therefore,  is  this,  that  in 
cases  of  equal  frauds  committed  against  third  persons,  (I 
mean  where  the  parties  thereto  are  eguaUy  guilty)  altho' 
such  frauds  operate  no  injury  to  the  rights  of  such  third 
persons,  and^create  no  rights  in  favor  of  the  parties  there- 
to, yst  in  that  case  ftoesession  stands  for  the  right ;  and 
that  one  volunteer  in  such  fraud,  may,  as  against  his  e^a/- 
bf  guiltii  companion^  retsun  any  advantage  he  has  gained. 
He  may  not  only  as  against  him  retain  money  thus  ini- 
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quitoutly  acquirtd,  but  retain,  in  absolute  right,  property  (OcTaBB«, 
which  would  otherwise  be  liable  to  redemption  '.••••but  in      1806. 
both  cases  right  is  out  of  the  question,  and  if  the  turpitude  ^"^T'^^^^ 
of  his  adversary  is  annihilated  or  done  away,  his  possessi*     Adm*x!  * 
on  or  his  advantage  cannot  avail  him*     He  does  not  stand      ^gaintt 
on  any  merit  of  his  own,  but  merely  on  the  ground  of  the  Winstoji^ 
incompetency  of  his  adversary  to  be  received  or  counte-       ^**** 
nanced  in  a  court  of  justice,  to  set  up  a  scandalous  preten^* 
sion,  in  which  he  is  e^ally  particeps  criminis  with  him- 
self :.*.J)ut  whensoever  the  criminality  of  his  adversary  is 
held  not  to  exist,  and  the  transaction,  as  to  him,  ceases 
to  be  scandalous,  equity  does  not  refuse  to  hearken  to  his 
pretensions* 

In  the  cases  I  shall  presently  put,  as  arising  under  the 
statute  of  usury,  the  statute  of  bankruptcy  in  England,  and 
even  the  common  law  case  of  money  paid  by  a  debtor  to 
his  creditor  beyond  the  principal  and  interest,  in  all  which 
cases  money  paid  under  duress,  and  in  fraud  of  other 
creditors,  was  recovered  back  in  an  action  for  money  had 
and  received^  that  recovery  was  only  sustained,  on  the 
ground,  that  in  fact  no  fraud  was  meditated  by  th^  per- 
sons paying  the  money,  or  rather  that  the  fraud  was  purg- 
ed and  the  conduct  oJF  the  parties  purified  by  reason  of 
the  duress  of  their  situatiom      On  no  other  ground  than 
this,   could  that  action  have  been  sustained ;  an  action 
Irhich  only  lies  where  the  plaintiff  ^A^a^^^  etbono  (which 
implies  innocence  of  frauds)  ought  to  recover,  and  which 
has  been  aptly  compared,  (as  to  this  point,)  to  a  bill  in 
equity.     If  in  the  actual  case  before  us,  the  appellee  had 
(in  addition)  paid  to  the  appellant  a  sum  of  money  y  as  a 
consideration  for  his  accomplishing  the  transaction  in 
question,  would  it  not  be  an  enormity,  that  while  the  ad- 
vantage gained  by  the  appellant  by  the  possession  of  the 
money  should  not  avail  him  against  the  effect  of  an  action 
for  money  had  and  received,  and  the  appellee  was  acquit- 
ted by  reason  of  his  situation  of  all  fraud  in  relation  to 
the  transaction,  (without  which  the  action  at  law  c^uld  not 
be  sustained,)  that  the  adverse  party,  for  whom  no  such 
apology  exists,  should,  in  another  forum,  expressly  insti- 
tuted to  relieve  against  frauds,  and  execute  agreementSp 
retain  the  advantage  he  has  gained,  discharged  of  its  con- 
dition, and  pocket  the  fruits  6f  his  iniquity  I 

But  it  is  said^  ot  may  be  said,  that  this  creditor  was 
not  a  perfect  Shylock  to  his  debtor,  that  the  fatal  scales 
were  not  yet  uncased,  nor  the  hapless  victim  yet  pinion- 
id  forthe  o{)erasioA«    If  it  were  necessary,  (but  it  is  not,) 
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0<;tobbr,  I  might  be  almost  justified  in  taking  the  affirmative  of 
1806.     this  picture   in  relation  to  the  creditor;  and  the  creditor 

^ — y — 7^  himself  has  almost  admitted  the  affirmative  also,  in  rela- 
Adm'V  ^^°"  ^^  ^^^  debtor.  Deplorable  indeed  was  his  case  dc- 
agaifise     picted  to  be  by  the  appellant  ;....and  it  is  a  good  general 

WiNiTos'fl  rule^  that,  (between  the  parties  J  things  shall  be  tak^n  to 
^*'''  be,  as  they  are  represented  to  be.  But  all  this  has  noth* 
ing  to  do  with  the  question.  I  go  upon  general  princi- 
ples ;  but  at  the  same  time  do  not  admit,  that  the  facts  of 
the  case  before  us  weaken  the  force  of  those  principles  in 
relation  to  it.  It  is  not  necessary,  and  has  never  been  so 
decided,  that  the  oppressed  man  or  the  debtor  must  be 
driven  to  the  zuallj  and  have  no  other  possible  refuge  bmt 
in  the  proposal  suggested  to  him  by  his  creditor,  or  other 
person  standing  in  a  relation  to  him  which  implies  an  un- 
due influence.  In  all  the  cases  of  relief  against  usurersy 
offenders  against  the  bankrupt  laws,  guardians  getting  ad< 
vantage  of  their  wards,  counsel  of  their  clients,  goalers 
of  their  debtors,  monied  men  and  usurers  entrapping 
young  heirs,  &c.  &c. ;  as  well  as  in  the  case  of  debtors, 
the  law  goes  upon  general  principles,  and  takes  it  for 
granted  that  persons  in  those  situations,  are  peculiarly 
liable  to  imposition.  It  enters  into  no  minute  examina- 
tion of  the  artifices  of  those  entrapping  on  the  one  hand, 
nor  on  the  other  hand,  whether  the  person  entrapped 
might  not  have  subsisted  yet  a  little  longer,  without  sub- 
'mitting  to  the  meditated  imposition.  It  goes  on  the 
ground  of  malaxes  on  the  one  hand,  and  the  necessify 
of  preventing  imposition  on  the  other.  It  goes  upon  the 
general  ground  of  preventing  iniquity  and  eittortion. 

I  will  hot  deny  but  that  courts  of  equity  might,  in  fla* 
grant  cases,  go  into  such  an  enquiry ;  but  the  proofs 
in  the  cz^se  before  us  do  not  make  it  necessary  to  de- 
part  from  the  general    principle,    in    this  instance 

The  black  series  of  rigor,  injustice,  fraud,  violence  and 
oppression,  of  which  this  record  clearly  convicts  the  in- 
testate  of  the  appellant,  on  the  one  hand,  shews  whether 
he  was  not  a  creditor  to  be  dreaded:  and  on  the  other 
handy  the  dismay  naturally  resulting  from  executions  on 
replevy  bonds,  in  those  days,  when  property  is  proved  to 
have  been  sacrificed  at  sheriffs'  sales,  (to  say  nothing  of 
Austin's  own  strong  and  interested  portrait  on  this  sub- 
ject,) enables  us  to  judspe  whether  Winston,  assailed  too 
by  the  cries  and  tears  of  his  family,  had  not  just  cause  of 
alarm  and  apprehension.  Make  the  w§rst  of  this  case  us 
)t  respects  Winston,  it  clearly  appears^  thi)t  he  was  not 
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only  seduced  by  Austin  from  his  honest  intention  of  se^-    OoTomBm» 
ing  his  land  and  paying  his  debt,  but  that  his  purpose  was       1806. 
not  so  much  to  defraud  his  creditors,  as  to  escape  from  -    ^^ 

the  execution  of  Austin,  and  shelter  himself  and  family      J^^^^^  * 
from  destruction.  againtt 

But  it  is  said  by  the  Judge  who  preceded  me,  that  Win-  WmsTOH't 
ston  was  probably  indebted,  that  his  conduct  was  a  great  **'*• 
violation  of  morality  in  respect  to  his  creditors,  and  that 
in  point  of  morality,  he  was  most  culpable.  That  Win- 
ston violated  the  principles  of  morality  is  already  inipli* 
ed  by  the  admission  that  he  had  committed  a  fraud  : 
but  that  fraud  is  palliated  and  excused  by  reason  of  the 
imbecility  of  his  situation.  But  how  does  the  case  stand 
in  relation  to  Austin  f  Who  shall  not  be  permitted,  in  a 
transaction  of  this  kind,  to  hold  up  his  face,  either  In  a 
court  of  law  or  equity,  unless  his  competitor  be  fiari  cfelicto 
"with  himself.  To  say  the  leasts  he  hatched  and  brought 
to  maturity  2l  free  and  voluntary  fraud  to  the  injury  of 
Winston's  creditors  :  to  say  the  truths  he  capped  the  cH- 
jnax  of  his  iniquity,  by  committing  a  double  fraud  towards 
his  companion.  So  little  regardful  was  he  of  the  rules  of 
morality,  that  he  has  iiot  even  observed  a  maxim  sacred 
among  thieves  and  felons,  to  be  just  and  honest  towards 
one  another.  It  is  with  great  reluctance,  Sir,  that  I  make 
these  strong  observations,  but  the  truth  of  the  case,  and 
the  ground  I  have  taken  on  this  occasion,  demand  it 
from  me.  It  is  necessar}%  in  deciding  whether  the  cul- 
pability of  the  parties  is  equal,  to  take  a  view  of  the  con- 
duct and  situation  of  them  both. 

I  will  now  avail  myself  of  the  mention  of  some  common 
law  decisions  on  this  subject  in  which  the  ground  I  have 
taken  is,  even  in  the  law  courts,  solemnly  and  ably  sup-  / 
ported.  Some  of  these  cases  ari3e  from  the  violation  of  , 
statutes,  made  in  aid  of  the  general  principles  protecting 
persons  from  oppression,  but  one  of  them  at  least,  (and 
many  others  might  be  found,)  stands  merely  upon  the 
commpn  law  principle.  There  is  so  great  an  analogy  be- 
tween this  whole  catalogue  of  cases,  whether  considered 
as  in  equity,  at  common  law,  or  under  the  statutes,  that  I 
can  make  no  discrimination  between  them.  Great /irm- 
cipUs  are  not  to  be  shaken,  by  particular  modifications 
and  provisions,  especially  in  a  court  of  equity.  I  will 
premise  that  some  of  the  old  cases,  and  especially  the 
leading  case  of  Tomkins  vs.  Barnettj  are  strongly  and 
justly  exploded  in  the  cases  I  shall  now  mention.  That 
lining  c^e,  as  I  haye  already  said,  denied  the  recoyerj 
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OcT0B»i,    of  money  paid  to  sbl  uBorei*,  bfeydhd  legal  interest,  in  aft 
^  I806>  ^    action  for  money  had  and  received :   it  wai  so  decided 
t^    -    ,  *    too  on  dte  maiLiiti,  (now  strongly  exploded^  as  ^plicible 
Adm»x.*     *o  thatattd  similar  eases,)  volenti  n&nJU  itrfuria.    The 
.  againtt      modem  and  exploding  decisions  will  now  run  through^ 
.     J*J!?*'*   and  affect  |ill  cases  in  which  the  party  paying  the  money, 
is  not  free*    The  old  cases,  (now  exploded)  produced,  at 
I  humbly  conceive,  the  decision  of  Small  vs,  Brackley^ 
(already  noticed)  and  odier  cases  of  a  similar  nature  :•••• 
and  when,  in  addition  to  this,  it  is  recollected  that  couiini 
of  equity  have  concurrent  jurisdiction  with  courts  of  iWw 
in  decreeing  a  recovery  of  money  under  like  circumstaif- 
ces ;  what  prevents  equity,  which  delights  in  decreeing 
contracts  to  be  performed  in  specie,  from  doing  ^o  in  a 
case  like  the  present  ?    But  I  must  return  to  niy  subject* 
In  the  cases  now  to  be  noticed,  it  is  on  all  hands  admits 
ted  as  a  general,  perhaps  as  an  universal  proposition,  that 
in  pari  delicto  potior  est  conditio  defendentis :  but  in  the 
application  of  this  rule,  some  important  di^inctions  have 
been  solemnly  and  ably  settled*     It  is  said  in  thetn,  that 
the  prohibitions  enacted  by  positive  Iktv^  in  res^iiect  of  con- 
tracts, are  of  two  kinds ;  Ist;  to  prevent  weak  or  netessi-^ 
tous  men  from  being  ovet^*reached,  defrauded  or  op^esS« 
ed ;   and,  2d*   those  prohibitions  which  are  founded  on 
reasons  of  policy  and  public  expedience.    (Cowp.  tCX), 
Clarke  vs.  Shee....ibid  702,  Browning  vs.  Morris....D6ug» 
670,  Smith  vs.  Bromley.) 

Under  the  first  class  of  cases,  it  is  held,  as  has  been  al« 
^ady  said,  that  money  paid  under  an  usurious  contract^ 
beyond  legal  interest,  may  be  recovered  back  in  an  action 
for  money  had  and  received ;  and  that  money  paid  by  a 
bankrupt,  or  even  a  friend  of  the  bankrupt,  in  England, 
for  his  consent  to  sign  a  certificate,  (which  is  made  ilIeg«Q 
there  by  a  particular  statute,)  may  also  be  recovered  back  in 
a  like  action.  The  principle  on  which  these  decisions  ()r6- 
ceeds,  is,  that  there  is  not  in  those  cases /tor  delictum  ;  fbr 
that  the  oppression  and  distress  in  which  one  of  the  par- 
ties stands,  places  him  within  the  power  of  the  other,  and 
mitigates  the  culpability  of  his  conduct.  Those  st^tut^s 
are  professedly  made  to  prevent  oppression  ;  and  the  aet 
of  a  paity  arising  only  from  his  oppressed  situation  arid 
the  severity  of  those  under  whose  power  he  is  placed, 
shall  not  bind  him  and  defeat  the  verv  end  of  the  statute. 
.  It  is  not  necessary  for  me  to  say  any  thing  respecting  the 
other  class  of  cases,  as  they  are  not  analogous  to  the  case 
before  us,  but  merely,  that  where  a  recovery  is  ifibibkod 
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in  theiBf  there  is  notfaitig  in  the  circumstancee  or  gituation  OttTommx^ 
of  the  plsunti£f  which  exempts  him  from  being  considered      1806i» 
as  equs^ly  crimii^il  with  the  defendant*  v.^*v*^ 

In  the  case  now  before  us^  there  is  no  poaiiive  statutt    ^Aam?.'* 
contravened,  a^  has  been  often  said«  such  as  those  allioded      agoing 
to  in  noticing  the  first  class  of  cases  before  mentioaedx  WmsToir'f 
bat  the  prmcifiiea  on  which  such  statutes  have  been  made^       ^'f» 
have  been  violated  in  the  case  before  us.    A  debtor  under 
a  severe  pressure  of  his  circumstances,  and  under  the  in« 
flueni3e  aiad  high  colored  representations  of  his  creditor^ 
has  consented  to  a  proposal  dictated  to  him  by  that  credi- 
tor*   Was  the  dqbtor  free  to  refuse  or  accede  to  this  pro* 
position  ?  He  ceruu^ly  was  not. 

But  we  need  not  rest  this  part  of  the  case  on  general 
reasoning,,  and  on  the  pointed  analogy  which  exists  be- 
tween this  case  and  those  just  noticed,  arising  under  po- 
sitive statutes :  fpr  in  JBuL  N»  P.  13S,  it  is  held,  ^*  that  if  a 
«« personunder  the  ipJiuence  of  his  creditor,  pay  more  than 
**  legal  interest,  he  may  recover  it  back,  for  he  is  under  a 
^^  moral  ue  to  return  it."  In  that  case,  (as  in  this,)  did 
not  the  debtor  also  commit  a  fraud  upon  his  other  credi* 
tors,  if  he.had  such,  by  paying  to  the  fiarticuiar  creditor 
an  illegal  sum,  which  should  have  been  reserved  for  his 
general  creditors  ?.— In  thi«  case,  (as  in  that)  is  not  Au- 
stin under  a  moral  tie  to  comply  with  his  agreement  for 
redemption  ?  An  agreement,  the  violation  of  which  will 
involve  a  double  fraud,  first  upon  Winston's  creditors,  and 
then  .upon  Winstcm  himself ! 

If  in  the  .case  just  quoted  from  BuUer,  a  recovery  was 
bad  on  general  principles,  our  case  is  rendered  much 
stronger,  by  the  consideration  that  Austin,  having  an  exe« 
cution  against  Winston  on  a  replevy  bond,  strongly  depict«i 
edv  to  him  the  desperateness  of  his  situation,  and  pointed  ' 
out  to  htm  the  plan  he  proposed,  as  the  only  mean  of  sav« 
ing  his  family  from  destruction*  Was  Winston^  ignorant 
himself  of  the  law,  alarmed  by  the  representations  of  Au« 
stin,  and  seeing,  perhaps,  no  refuge  from  his  then  situa* 
tion,  but  in  the  adoption  of  Austin^i  proposals,  ^0^  to  re« 
fuse  that  proposal  ?-- -Let  the  general  principles  which  dic- 
tated 4^  statutes  before  mentioned ;  let  the  feelings  of  all 
men  placed  in  like  circumstances ;  let  that  benignity  of 
the  law,  which  compassionates  the  infirmities  and  the  dis« 
tresses  of  men,  answer  the  question. 

BiH  wherefore  shall  a  specific  performance  of  Austin's  ^ 
a^[reemeni  with  Winston  be  not  decreed  ?    Does  any  one 
pretend  to  say  that  he  (Austin)  is  entitled  to  any  favor  i 
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Oct dnt^*    and  iidmit,  for  a  moment,  that  Winston,  on  his  oWft  me-^ 
1806*      rit,  is  not  entitled  to  a  specific  execution  of  the  agree-* 
^-^~^"^    ment ;  shall  we  not  considef  the  case  of  his  other  crcdi-* 
Adrn'r!  *    *^^^  ^  ^^  decreeing  for  him,  are  we  not  also  decreeing  for 
agahut      them  ?    By  decreeing  the  negroes  to  Winston,  unshack* 
WiN8TON*8  led  by  any  conveyance  of  them  to  his  children,  (which  was 
**'*•       a  part  of  the  plan  suggested  by  Austin,)  they  are  immedi- 
ately tiable  to  the  executions  of  his  other  creditors ;  where- 
as, by  deciding  in  favor  of  Austin,  those  creditors  can  ne- 
ver come  at  them,  without  a  tedious  suit  in  chancery^  a- 
gainst  Austin  to  annul  the  sale  under  which  he  acquired 
them.     Whether,  therefore^  we  conisider  the  actual  iiite* 
rests  of  Winston's  creditors,  or  wish  to  avoid  a  circuity 
t)f  action  and  multiplication  of  suits,  we  ought  td  decree 
a  performance  of  his  contract  against  Austin,  in  the  pre- 
sent case. 

But  it  19  said  that  he  who  comes  here  for  telitff  inust 
draw  his  justice  from  pure  fouiitains.  The  same  is  Sttid, 
and  justly  said,  at  law,  in  the  action  for  money  had  and  re- 
ceived (Buller  132.)     But  in  the  law  cases  before  put^  the 

•fountain  from  which  the  plaintiffs  drew,  was  held  to  be 
purified  by  the  duress  and  peculiarity  of  their  situation. 
i:uch,  also,  I  apprehend,  is  the  case  before  us.  It  i<  fur- 
ther said  that  specific  agreements  arc  in  the  discretion  of 
the  court,  and  will  not  be  enforced  but  where  all  is  just 
and  fair.  Agreed k...but  it  would  seem  that  supporting  an 
action  for  money  had  and  received,  would  give  si  good 
general  rule  on  this  subject ;  which  action  only  lies,  where 

"  ex  aequo  et  bono  the  plaintiff  ought  to  recover. 

Two  circumstances  were  relied  upon  by  the  eou*t  of 
Kirg^s' Bench,  in  the  case  of  Smith  Vs.  Bfomley,  which  I 

■  will  briefly  remark  upon,  ad  strongly  applying  to  the  pre- 
sent case  ,  and  then  dismiss  this  part  of  the  subject.     The 

'  fir^t  is,  that  the  fraud  there  effectuated  ^gaintft  the  bank- 

•  l*upt  laws,  moved  (as  in  this  case,)  frbm  the  creditor  to 
the  party  oppressed,  or  rather  to  his  sister,  who*  from  mo* 
tivcs  of  affection,  acted  for  her  brother,  and  placed  her- 
self in  his   situation.     The  second  circumstiance  is,  that 

'  the  action  was  sustained  in  thAt  instance  in  order  to  dis- 

,  courage  frauds  of  that  natdre  j  for  a  discouragement  to 
tqh  money,  on  illegal  considerations,  would  clearly  be  o- 

"perated,  by  holding  the  taiersy  liable  to  refund  xht  money 
s6  illegally  taken.     So,  in  the  present  case,  let  us  cot  up 

*ny  the  roots,  and  discourage,  enormities  like  the  present, 
by  making  the  chief  actor  in  the  fraud  disgofge  his  ini- 
quitous gains :   let  us  not  forget  that  men  will  generally 
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act  fighl  when  there  is  no  temptation  to  the  conti^ary.  By 
dismissing  the  appellee's  bill  entirely^  will  yon  not  ratify 
to  Au&tln  the  entire  fruits  of  his  iniquity ;  and  wilt  not 
this  efTect  be  partially  produced,  in  so  far  as  you  stop 
short  of  ao  actual  rt^stitution  in  specie,  oranjactual  resto- 
ration of  the  value  of  the  property  with  interest  ? 

With  respect  to  the  particular  decree  in  question,  I  see 
no  reason  to  alter  it,  or  disturb  it.  If  Winston  is  enti« 
tied  to  a  specific  exeeutidn  of  the  agreement,  he  is  ehti* 
tied  to  the  negroes  themselves,  (where  they  have  not  bond 
jide  lawfully  passed  to  other  persons,)  and  to  their  profits. 
A  trustee  is  liable  for  the  just  value  of  the  thing  convert- 
ed, and  the  cestuigue  trust  is  not  to  be  bound  by  any  inju* 
rious  sales  made  by  him*  The  decision  of  this  court  in 
the  case  of  Reynolds  vs.  Waller  (1  Wash,  164)  comes  ful* 
ly  up  to  this  point. 

As  to  the  general  table^  by  which  the  profits  were  set* 

tied  in  the  present  case,  it  is  not  shewn  (if  pretended) 

that  it  has  wrought  any  injury^     With  respect  to  the  ven* 

dees  of  the  slaves  it  is  unnecessary  to  decide  whether  the 

court  has  power  to  affect  their  interests,  or^  in  other  words^ 

whether   they  may   be  considered  as  now   before  us  \ 

,  for^   on  the  merits  of  the  case,  it  is  clearly  shewn,  that 

•they  purchased  bonajide^  without  notice,  and  for  a  valua^ 

ble  consideration.     Austin  himself  has  taken  this  ground 

in  his  stfiswer ;  and  as  he  has  done  the  same  in  relation  to 

Campbell,  it  does  not  now  lie  in  his  mouth  to  object  that 

Campbell  is  not  made  a  party.     He  has  taken  the  ground 

in  his  answer,  that  CaiApbell^s  right  to  the  negroes  can 

neter  be  impeached  by  Winston,  and  ought  now  to  sufah 

mit  to  a  decree  predicated  upon  that  admi&sioil4    That 

admission  is  competent  to  bind  Austin,  and  may  be  clos* 

ed  with  by  the  other  party,   fas  is  done  in  the  present 

case,)  but  would  not  have  prevented  Winston  from  con^ 

testing  the  same,  and  going  for  the  identical  negroca,  had 

he  bought  proper.     Nothing  is  more  common  or  right 

than  to  drop  parties  to  a  suit,  when  in  the  progress  there^ 

of  it  seems  consented  to  on  both  sides,  that  such  parties 

are  unnecessary*     The  delays  and  difficulties  incident  to 

suits  in  equity  are  great  enough  already*    In  the  case  of 

Paulet  vs.  Lincohi  (2  Atk.  Zld)  it  is  .held  that  a  plaintiff 

may,  at  the  hearings  wvevc  the  seUefhe  prays  against  a 

particular  person,  and  that  then  the  objection,  that  he  it 

no  party  %Vill  have  no  weight.    So  in  this  case,  the  pli^in* 

uSf  before  the-  hearibg,  suileredj  the  snit'tQ  abat»  as  Pi 


Oofros»a, 
1806. 

Adm'x, 
a^aintt 

WlNftTOS^ 
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o«To««tf.   Catnpbcil,  confiding  in,  and  closing  widi  Au$tin'«  state* 
ld06.      inent  of  the  sale  made  to  him,  and  waving  his    claim  to 
^^^^v^^i'   go  for  the  identical  negro  against  the  representatives  of 
aK'*    Campbell. 

agahm  I  have  thos  endeavoredto  explain  the  grounds  and  rea* 

tiri]tiTO]r*«  sons  of  my  opinion.     On  the  great  question  whether  re* 
**'*•       lief  shall  be  granted.  I  am  happy  to  find  that  the  concur- 
rence of  one  other  Judge  on  this  point  will  secure  some 
relief  to  the  appellees.    As  to  the  measiu-e  of  that  relieF, 
I  regret  that  I  cannot  entirely  accord  in  the  projet   pro« 

Sioscd  for  a  decree,  great  as  my  respect  is  for  the  quarter 
rom  whence  it  came.  I  cannot  readily  see  that  any  o« 
ther  decree  than  one  for  the  identical  negroesy  or  their 
just  values,  with  interest  and  profits,  will  either  accord 
with  justice,  with  previous  decisions  by  this  court,  (Wal- 
Ur  and  Reynolds,  and  others,)  or  with  the  principle  of  pre- 
venting th^  appellant  from  enjoying  the  fruits  of  his  ini- 
quity. I  cknnot  f^adily  see,  that  when  it  is  admitted,  that 
an  action  at  law^  or  in  equity,  would  lie,  for  recovering 
back  money  paid  for  the  furtherance  or  accomplishment 
4>f  a  contract  like  the  present,  thereby  disaffirming  the  tur* 
pitude  of  the  plaintiff,  and  adtnitting  the  iniquity  of  the 
transaction  as  it  relates  to  the  defendant,  the  court  will 
lEiot  go  on,  and  pursuing  the  same  principles,  disrobe  the 
transaction,  (as  between  these  parties,)  of  its  iniquity,  by 
holding  the  defendant  to  the  stipulated  condition  of  re- 
demption. I  cannbt  well  see  that  the  appellee  should  be 
Keld  in  the  present  case,  to  a  Valuation  commensurate 
4irith  the  probable  product  of  sheriffs'  sales  in  those  daye^ 
irhen  it  id  in  proof  that  he  had  Intended  to  sell  his  land 
rather  thafi  his  negvoes,  before  the  intromission  of  the  ap* 
pellant  withhis  j^an  of  seduction,  Sc  mighthave  doneso  with 
perhaps  less  loss,  than  would  have  arisen,  iroin  a  sheriff's 
aale  of  his  negroes,  as  appears  by  the  testimony.  In  event 
too,  for  every  thing  depends  upon  the  opinion  of  the  jury^ 
ihe  appellant  himfielf  may  be  actually  placed  in  a  worse  si* 
tuation  than  if  he  were  decreed  to  a  specific  performance* 
Tetafier  all,  I  am  not  so  sanguine  on  this  point  as  on  the 
other.  I  am  not  prepared  tosay  thatthe  sustentation  of  an 
action  for  mo^ey  had  &  received,  affords  an  universal  rule 
^  fordecreeing  a  specific  performances    I  well  know  that  die 

exercise  of  this  power  depends  much  upon  circumstancei- 
&  the  discretion  of  the  court.  Inacase,  therefore,depemd^ 
ing  upon  a  mass  offsets  &  testimony,  I  will  not  obstinate* 
\f  contend  against  the  opinions  of  the  other  Jiudges,.  that 
to  actual  specificpetforibaati(:ib  andnothiog  else  oiCght  to  be 
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decreed*    I  will  therefio^  concur  in  tlie'extentof  the  relief  Ogtobbb, 
proposed,  (after  having  declared  my  septiments  on  both      1806. 
points,)  and  thus  alTord  some,  though  I  think  an  inade*  ^      y     »9 
quale  relief  to  the  appellees.     I  will  on  these  grounds,  and    ^j,J^J^  ' 
on  these  only,  assent  to  the  decree  which  has  oeen  agreed      ogshH 
upon  in  conference,  as  the  result  of  iputual  concession  and  Wii>tTq«*f 
compromise.  *»'*.> 

Judge  C  ARRINGTON..r.There  }s  no  rule  in  law  or 
equity  that  may  not  be  varied  in  c;^es  attended  with  pe« 
culiar  circumstances,  so  ad  to  come  at  the  true  justice  of 
the  case. 

It  is  admitted  that  Austin  and  Winston  entered  into  a 
base  combination  to  defraud  the  creditors  of  Winston, 
But  upon  an  accurate  examination  of  the  testimony  and 
circumstances  of  the  case,  I  think  the  latter  is  not  altoge^ 
ther  subject  to  the  operation  of  a  well-known  maxim  in 
equity,  *^  That  he  who  hath  done  iniquity  shall  not  have 
equity;"  or,  in  other  words,  shall  not  receive  the  counte- 
nance  of  a  court  of  equity.  I  think,  under  all  the  circum* 
stances, that,  the  representatives  of  Wii^^on  are  entitled  to 
relief;  but  not  tq  the  extent  of  the  decree  pf  the  High 
Court  of  Chancery. 

I  ans  for  reversipg  that  decree,  and  concur  with  the  o« 
ther  Judges  in  a  depree  formed  at  our  chambers  now  rea- 
dy to  be  declared  by  the  president.  By  this  decree  Au- 
stin  will  be  punished  for  uie  fraud,  by  being  bound  to  pay 
for  the  slaves  in  question  the  difference  b^tw^en  the  pric^ 
for  which  he  sold  them  and  the  reasonable  value ;  on  the 
other  hand,  Winston  will  be  punished  on  his  part,  by  be« 
ing  bound  to  take  a  reasonable  price  for  slaves  he  wishe4 
to  have  kept;  and,  thus, t\Yo  ii^i^qcent  families  may  proba** 
bly  retain  a  subsistence. 

But,  so  far  as  respects  mj^self,  it  is  not  to  be  consider-! 
ed  that  an^  principle  is  here  fixed  so  as  to  operate  as  a 
precedent  m  other  cases.  This  decree  is  adopted  to  fit 
the  present  case  only:  aqd  it  is  hoped  that  so  gross  ^ 
fraud  mar  not  again  be  brought  before  this  court. 

Judge  LYONSMtnlf  a  creditor  extorts  money  f][-om  his 
debtor  in  distress,  on  account  of  indulgence  to  h^m,  oi; 
n^re  than,  leeal  interest,  it  is  ^egal  and  oppressive  to. 
the  debtor  aqd  his  family  ^  and^  as  no  third  person  is  in» 
jured  or  contemplated  to  be  injured,  or  in  any  manner 
defrauded  by  it,  there^  and  in  such  case  only^  the  oppres* 
fed  debtor  or  borrower,  from  whom  money  has  been  sa 
illegally  extorted,  shall  or  may  recover  the  money  so  ex- 
erted and  paid  beyond  legal  mteres^  by  action  at  Is^v  9f 
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OcTOBB|i,  bill  in  equity  ;  as  is  said  by  lord  Mansfield,  in  Smith  t;«« 
1^06.      Bromlfcy»  cited  in  Jones  p*.  Barkley,  Douglas  696,  (see 
^^T">; — ^  also  2    Atk,    310,  and  1    Fonb.  218.)      But  where  the 
Adm'x*    debtor  colludes  with  the  creditor,  and  meditates  a  fraud 
agninsi      and  deceit  upon  a  third fierson^  no  party  to  the  fraud,  to 
1lriN$To.K'«  deprive  him  of  his  just  debt  or  claim,  by  seiling  at  under 
Ex  X.       value  and  conveying  away  an  estate  which  would  be  sub- 
ject to  his.  debt,  in  order  to  protect  it  from  execution,  it 
IS  said  to  be  so  iniquitous  that,  if  the  debtor  requires  a 
nullity  of  the  contract,  such  a  demand,  which  is  scainda- 
Ipu^,  .ought  not  to  be  granted  to  him  ;  as  it  is  a  maxim  in 
Equity  that  **  he  who  hath  committed  iniquity  shall  not 
have  Cijuity^^   1  Fonb.  128....and  lord  Mansfield,  in  the. 
case  of  Montefiori  t?*.  Montefiorx,   1  Bl.  Rep.  364,  says, 
{Iiat  no  man  shall  set  up  his  own  iniquity  as  a  defence, 
Any  more  than  as  a  cause  of  action,  where  a  third  person 
IS  affected  by  it.      I  was  therefore,  at  first,  strongly  in- 
clined to  think  that  the. fraudulent  conduct  of  Winston  in' 
the  present  case  excluded  him  from  any  claim  for  aid  or 
relief  in  equity.     But  that  being  doubted  by  some  of  the 
judges,  and  there  being  a  diversity  of  opintona  respecting 
it,  the  rules  before  mentioned  being  thought  by  some  too' 
rigid  to  be  adhered  to  in  this  case,  under  all  its  circum- 
stances, as  itmightbesupposed  that  Winston,  who  was  a 
distressed  debtor,  tvas' tempted  and  inveigled  into  th^  a-' 
greement,  respecting  the  sale  of  his  slaves  at  undeif"  vk-'^ 
lue,  by  the  persuasions  and  fair  promises  of  Austin,  who' 
deceived  him,  (though  why  Austin  should  injure  Winstqil- 
without  benefiting  himself  I  cannotconceive,  he  having  of-' 
fered  to  sell  to  others  most  of  the  slaves  at  the  same  pri-^ 
ces  hebid  for  them,)  Ihave  concurred  in  the  decree  form- 
ed by  the  judges,  which  I  am  directed  to  report  as  fol<« 
lows  :..•. 

The  decree  of  the  High  Covirt  of  Chancery  is  reversed 
....and  an  issue  is  directed  to  be  made  up  and  tried  before 
ihc  Richmond  District  Court,  to  ascertain  what  the  slaves^ 
taken  and  sold  bv  the  sheriff  of  Hanover  to  .si3iti$fy  Aus'' 
tin's  execution  in  the  bi^l  nientioned,  (except  such  of  theni 
as  were  returned  to  the  complainantB,  or  .have  otherwise 
come  to  their  possession,)  would  have  sold  foi  in  ready 
jnoney,  on  the  day  of  the  sale,  if  then  f^iriy  sold,  without 
the  interference  or  collusion  of  'Austin  and  Winston,  to 
a  bonajule  purchaser  or  purchasers  ^  on  the  trial  of  which 
issue,  all  the  depositions  taken  iii  this  cause  relative  to 
the  Bale  and. prices  of  the  said  slaves^  if  the  witnesses  be 
dead  or  absetit;  shaH  fare  admitted  to  be  read  ASietidencc; 
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to  the  jury,  together  with  any  other  legal  eridence,  by  OvwiniiB*, 
witnesses  or  otherwise,  which  either  party  may  produce  ;       t0O6» 

and  that  Austin  be  charged  With  the  prices  of  the  slaves  ^"^^f"^^' 

as  found  by^the  jury,  and  be  credited  for  the  amount  of  "^^t^^* 
his  debt,  with  interest  at  S  per  cent,  to  that  day,  and  that       ^gmtm 

the  appellant  etit  of  the  goods.  Sic:  to  be  administered^  WivtToaPs 
pay  the  balance  or  overplus  of  the  sales  to  the  appellees,       ^^^ 
with  interest  from  the  da^.  of  sale  and  the  costs  in  chan»  .     .    . 

eery; 


TuRNBR  and  others,  surviving  Justices  of  Fauquier,     ritaday^ 
against  Cmt{H^a  ex'ors.  and  others.  }^  Oaober^ 

THIS  was  a  suit  originally   brought  in  the  District  ^^^^ 
Court  of  Dumfries^  by  the   appellants  against  the  appel-  cx'or.  or  ai- 
lees,  on  an  executor^s  bond.     The  declaration  was  on  the  ministrstor 
penalty,  without  noticing  the  condition :  the  defendants,  <»»•«<*•  ^** 
after  taking  ouerj  pleaded  **  conditions  performed  :"  to  tbcesMcton 
which  the  plaintiffs  replied,  and  assigned  for  breach  of  «vtiiM  be  bM ' 
the  condition,  that  the  surviving  partners  of  Dunlop  end  '«mov«cl  out 
Son  and  Co.  had  recovered  a  judgment  in  a  prior  suit,  a*  Uf^ot  §3^^ 
gainst  Rawleigh  Chinn,  executor  of  Charles  Chinn,decM,  ^t  evidence 
lor  a  sum  therein  mentioned,  which  was  still  unpaid;  a  ofadevatc&v 
copy  of  the  proceedings  in  that  suit,  which  shewed  that  vititoFfoond 

• '    •      '   .  •  t         «  «  i*    •      sn  sction  on 

It  abated  against  the  other  executors,  also,  a  copy  of  the  the  bond  «v. 

judgment  against  R.  Chinn,  with  the  execution  and  she-  en  for  the 
riff  ^  return  thereon,  that  he  had  *<  removed  to  Kentucky,"  pcrfofmanct ' 
were  referred  to  as  part  of  the  replication;  which  fur- •^  ^**  ^"''*  ' 
ther  alledged  that  R.  Chinn  had  more  goods  and  chat-  qurititW 
tels  of  the  decedent  than  were  sufficient  to  satisfy  the  cetssry^afker' 
said  judgment,  and  that  he  hadrao^fr^them^  &c  where-  •  J«lgm«ttt 
by  the  surviving  partners  of  Dunlop  and  Son  and  Co*  had  efw.*or*sd^ 
lost  the  effect'of  their  judgment.  mmUtracor 

To  this  replication  the  defendants  demurred  ;  and  as-  ok  tucb,  tnd 
signed  as  causes..-l8t-  That  it  was  not  charged,  that  aZ/^JJ^^^y^w 
the  executors  of  Charles  Chinn,  had  wasted^  &c....Snd.  o^tlie  cm. 
That  it  did  not  appear  that  a  suit  was  ever  brought  against  cution  ifsoeiA 
Rawleigh  Chinn,  to  subject  him  to  the  payment  df  the  thereupon^ ' 
debt,  in  consequence  of  the  devastavit  alledged  against  gyi"^to*tti»- 
hini,  ^nd  3rd.  That  the  replication  was  in  other  respects  biish  a  4e- 
erroneous.  vwitvlt,  b?- 

The  District  Court,  on  argument,  sustained  the  de-  ^"J|^  *"(^"' 
murrer  \  fi^om  which  judgmei^t  an  appeal  was  tak^n  to  this  ^nub^    ' 

pqurt'.  '  on  Ike  bond 


^ 
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The  Attorney  General,  for  the  af^pelknts. 
1806.  ^       Bott^y  for  the  appellees. 

It  is  deemed  tmnecessary  to  iosert  the  points  imile  bjr 
counsel,  in  this  cause,  as  the  court  (consisting  df  Lyon»^ 
Carrihgton  and  TucAety  Judges,)  on  Thursday,  the  16th 
Chsh,  of  October,  affirmed  the  judgment  of  the  District  Courts 
solely  on  the  ground,  that  the  judgment  against  the  exe* 
cutor,  as  such,  with  the  sheriff's  return  upon  the  execiv- 
tion,  that  he  had  ^^  removed  to  Kentucky »"  did  not  war** 
rant  an  action  on  the  executor's  bond.  They  were  there* 
fore  of  opinion  that  the  demurrer  bad  been  rightly  sus- 
tained. 

*      • 

*  K.  B.  It  being  tuidcrstcod  that  a  caae  it  now  depending  wh*ch  wHt 
bring  the  single  peint  laftt  mentioned  before  the  eoutt ;  it  was  ftgreed  bjr 
the  Jodget  that  it  should  be  open  to  discassion,  notwithstanding  the  cases 
hei«tof&e  deeided  by  this  court  i  noae  of  which»  it  ia  lMilieviKi»'hsvt  "* 
leeUj  atttied  that  ^aaacion. 


iriTi^Sfr,  SiGGXEs's  Adiii'r.  against  Aldersok. 

On  a  demur-   .  THIS  was.  an  action  of  detinue  brought  by  Aklersom 
Hte  to  evi-    x^«  Biggers.  for  sundry''  slaves,  in  the  county  court  of  Lu« 

•rttr; provide  A^  the  trial  of  the  cause,  on  the  plea  of  non  detinety  hp^ 
cd  the  de-  fore  aay  evidence  had  been  heard  on  the  part  of  the  plain* 
SSSmT  d^*^^*  the  defendant  introduced  a  copy,  attested  by  the 
ifmined  hy  ^\^^^  of  Lunenburg  court,  of  a  bill  of  sale  from  the  plain* 
the  eonri.  tiff,  cQhyeying  several  of  the  slaves  in  question  to  a  cer«, 
;     .,  tain  Joseph  Smith ;  under  a  clause  in  whose  last  will  and' 

SwjSrInay  ^«*tamcnt  the  defendant  claimed  tlicm ;  which  copy  .was' 
exceed  the     permitted  by  the  court  to  go  as  evidence  to  the  jury«^ ' 
pritts  of  the  It  was  dated  the  tSth  of  December,  1784,  attested  by 
IhV^*  ^  Tommy  Bigjpera  (the  defendant  himself)  and  Peggy  Big-* 
tiofi;      ^^  S^^^  ^^^  wi^,  and  recorded  at  Lunenburg  Tanuaxy  court^ 
1785,  being  proved  by  the  oath  of  ^  one  of  the  witnesses 
IX&er  parti-  thereto  ;"  but  the  certificate  of  the  clerk  does  not  mention; 
enlar  circum.  whiph.     The  plaintiff  filed  ^  bill  of  exceptions  ta  the 
rS*evUknc^  co^*^^*  opinion,  and  moreover  offered  parol  testimony  toi 
of  continued  p'ove  an  implied  verbal  release  by  Joseph  Sn|i&  of  the 
posicasionon  right  claimed  by  him  by, virtue  of  the  said  bill  of  sale  ;  to. 
the  mntor^'  ^^^  admission  of  which  testimony  the  defendant  objected, 
awl  ofthe     ^^^  ^^  court  over-ruled  the  objection^  **  because  the  ori;^^ 
|«^ieifs  ac*  gind  deed  vm  not  firoduced.^)    The  dcfeudamt  thcrcvi^oi( 
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iaec^^Ud  to  tiie  opinion  of  the  court,  aad  moreover  demur"    Oe^tui^ 
red  to  M  the  plamtiirs  evidence ;  the  substance  of  which       t806» 
was  that,  at  sundry  times,  from  the  year  1789,  to  the  year    ^*^^V*^ 
iros,  Jo»eph  Smith  declared  ♦'that  the  negroes  in  qnes-      aAbvT* 
^  tion  belonged  to  Alderson ;  that  the  bill  of  sale  he  had      i^imm* 
♦♦  taken  for  them  was  worth  nothing ;  that  Alderson  was    Almsm** 
**  addicted  to  drinking ;  that  he  owed  about  ^20,  and  %^^^u^^ 
^  that  the  bill  of  sale  was  executed  to  prevent  the  negroes  nHJ^Mtc^'u^ 
*♦  from  being  taken  to  pay  the  said  debt,  being  intended  riglKnay  be 
**  fofr  the   benefit  of  Rachel  (meaning  Alderson's  wife,  V^^^  *»  ^^ 
«'  who  was  Smith's  sister,)  and  her  children  j  that  Willi-  ^^f^^ 
*^  ani  Cowan  had  threatened  to  make  him  sell  them  to  iJms  afuiitt  ' 

*'  pay  himself  (the^aid  Smith,)  but  that  he  did  not  know  s  dsed.  thss 
**  that  Alderson  owed  him  one  farthing ;  for  he  had  done  J^  S^*** 
^♦a  great  deal  of  work  for  himself  and  his  sons,  and  they  mgUhoA  oris 
*♦  had  never  had  a  settlement ;  but  he  hired  the  negroes  iwmf cjtA  his 
'♦to  him  for  a  blind,   and  that  would  stop   all   their  "f^* 
♦' moutha  :"«o.that  Lydia,  (one  of  the  negroes,)  and  the  y    |>.    ^^ 
rest,  who  were  her  children,  had  remained  in  the  plain-  in  dednw» 
tiff's  possession,  from  the  time  when  the  bill  of  sale  was  where  s  ds> 
executed  until  the  year  1794 ;  and  had  been  regularly  JJ"*  ^  •* 
listed  to  him  in  the  books  of  the  commissioners  of  the  re-  ^JmuST^ 
venue  from  1785  to  17M.  tadtaMi  la 

The  above  was  all  the  evidence  on  the  part  of  the  npporc  sT 
plaintiff,  and  none  was  introduced  by  the  defendant,  ex-  ^iV?tf"  ^^ 
cept  the  aforesaid  copy  of  the  bill  of  sale*    The  demur-  g^^  todn*    ' 
rer  being  tendered,  the  plaintiff  joined  therein  ;  where- 


upon the  jury  found  a  gmered  and  unconditional  verdict  jjl^liflj?* 
for  the  p4aintHF  for  the  negroes  in  the  declaration  menti-  l^^^gll^^fi^ 


oned,  statfaig  their  respective  vriues  at  higher  rates  than 
those  mentiotied in  the  declaration,  and  £S0  damag^es for  thattoesfttk 
detentiouii  The  demurrer  was  afterwards  argued,  and  J?*  ^J**** 
Over^niled  by  die  court,  and  judgment  entered  for  the  -  ^^^ 
plaintiff;  from  wiiich  the  defendant  appealed  to  the  Dis- 
trict Court,  where  all  the  proceedings  back  to  the  joining 
of  issue  were  reversed,  without  assip;tting  any  cause  in 
the,  record  for  the  reversal,  and  the  suit  retained  for  trial 
at  the  District  Court  bar.  A  verdict  and  judgment  were 
entered  for  the  plaintiff,  from  which  Biggers  appealed  to 
Ais  court ;  where  the  appeal  abated  by  his  death,  and 
was  revived  by  his  administrator. 

Randolph  and  Stuatt^  iot  the  appellant,  made  the  foUoir^ 
bg  points : . 

1#  That  the  county  court  erred  in  adxrfit^ng  pArolevi* 
nence,.^hich  w^ntto  the  t&tal  destruction  df  the  billof  sale  jr 
at  to  prove  it  to  have  been  intended  as  a  mortgage*  * 
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fi9Tt>mwtL9      3«  That  Aldcrson  was  estopped^  in  a  court  of  brvir^  ft^Wk 

iBOS.      alledging  any  thing  in  contradiction  of  his  own  deed  ^ 

^i^^v^  which  being,  moreover,  executed  with  a  view  to  defraud 

^»oo»m'i  qrcditore,  ought  to  be  binding  on  him ;  and  should  pre* 

9gaim      ^^^^  ^^^  from  oibtaining  reliefeven  in  a  court  of  equity*  • 

A(i»si(iov.      3/»  Thattbe  hiring  of  the  negroes  by  Smith  to  Akiersony 

was  an  evidence  that  there  was  no  adverse  possession  inr 

the  latter,  (for  his  possession  was  that  of  Smiths,)  and  pre^ 

vented  Alderson  from  acquiring  a  title  by  length  of  pos- 

'  session* 

4.  That  the  price  of  the  negroes  having  been  fixed  high^^ 
tr  in  the  yerdict  than  stated  in  the  declaradoUi  it  could  not 
be  sustained*  On  this  point,  the  caseiof  Custice  and  Po^ 
sey,  in  the  old  general  court,   was  mentioned.^ 

Hatjy  Munford  and  G^o.  JT.   TayloTf  for  the  appelleef 
[  .  contended,  i.  that  the  county  court  decided  correctly  in- 

admitting  the  parol  evidence  to  prove  the  release.  .  2d 
that  the  judgment  on  the  demurrer  was  correctly  pronoun- 
ced in  the  plaintiff's  favor* 

In  support  of  the  first  point,  they  argued,  that  a  many 
who  has  executed  a  biU  of  sale  or  mortgage  for  slaves^, 
may  afterwards  acquire  a  complete  title  to  them  without 
rAlCMm  43  ^  ^^^^9  since  slaves  may  be  transferred  by  delivery  on« 
Boag.  722,  ly  9  that  the  uninterrupted  possession  by  the  plaintiff  for 
£tp.  457.  more  than  five  years,  and  Smith's  acknowledgments  of  hia^ 
^°^P*  ^^  right,  were  sufficient  for  the  jury  to  presume  a  release  or 
SclT^  the  reconveyance  (a)  ;  and  that  the  court  might,  even  have 
doAfi&e  ef  instructed  the  jury  to  presume  a  release,  (i) 
TOMnptiont  On  the  second  point  they  insisted  that  by  a  demurrer  to 
ofE^SueMT  ^▼idc^ce,  the  defjcndant  not  only  admits  the  facts  stated^ 
SU  edib  9.  SO  but  every  rational  inference  which  a  jury  might  deduce 
«»8i.  from  them  $  (c)  that  the  court  therefore  had  a  right  to  in^ 

Q)  7  Term  f«r  the  release  or  reconveyance^  as  the  jury  'might  have. 
'^P-  ^         done  ;  that  the  bill  of  sale  having  been  executed  tp  seicOre 
M2  Wash*  ji  j^b^  bom  Alderson  to  Smithy  who  acknowledged  that 
he  had  received  payment,  he  could  thereupon  be  a  truitew^ 

*  The  ctse  ot  Custice  and  Potey*  wak  said  to  kave  been  tbis.  th  deti- 
nue for  a  horse  and  three  cows,  thfe  ju^  found  a  verdfd  for  the  horse, 
sea  price  highsr  than  that  staued  in  thS'&clarationi  and  for  two  of  U10 
cows,  omiitng  the  third.  On  the  a^noif nt  of  the  cause  ia  the  old  8iM^ 
ral  court,  tvro  points  were  insisted  on ;  firtt,  the  variance  between  the  (ie« 
daration  and  verdiA  at  to  t^e  (yrice  of  the  horse,  ind»  teecndly,  xht  insof* 
fieiMiiir  of  the  verdift  iii  hot-  findiHg-npbii  the  whole  issue.  I^ut  the  court 
of  appeals,  in  their  decision  of  the  case  of  Butler  vs.  Parks^  (i  Waah.76«) 
refigrnii^  to^thcpM  of  Cuatice  and.PMf*  seem  to  cgnai^r  it  at.  having 
been  d^erinined  oA  the  second  point  only  s  that  is,  the  insufficiency  o^th(s 
iwHMf^,Vi6  notice  bains  tM^en  of  the  Variance  between  the  declaration  1an« 
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« 

ovly^  and  could  not  set  up  the  trusty  even  at  common  law,    Octobss, 
to  defeat  the  claim  of  his  eestiiy  ^e  trust,  (a)  1806« 

In  answer  to  the  second  point  made  by  the  appellant's    ^^^"^^"^ 
cpunsel^they  observed  that  estoppels  are  odious  in  law,  and      *AdmV*  * 
Ought  not  to  be  encouraged ;  that  they  ought  to  be  regu-       a^aimt 
larly  pleaded  and  not  relied  on  by  way  of  cvidence(^J  j    Ali>er80w, 
on  the  question  of  fraud,  they  said  that  the  bill  of  sale  was  ^  ^  a 
not  executed  by  Alderson  with  a  fraudulent  intention ;  45^  Dottg.' 
that  he  did  not  owe  at  the  time  more  than  £  20,  except  729,   Esp, 
to  Smith  ;  that  Smith  might  honestly  have  taken  the  bill  **7' 
of  sale  to  secure  himself;  but  that,  whatever  his  intenti-  ^^^  ^^  ^, 
ons  were,  it  does  not  appear  that  Alderson  was  accessary  22f,  »  Hob. 
to  any  improper  plan,  there  being  no  proof  to  that  effect,  tor,  10  Vinf 
except  what  resulted  from  Smith's  assertions  ;  that  if  the  tl?*  tH**^' 
bill  of  sale  wa?  a  voluntary  conveyance  to  prevent  the  pro^ 
perty  from  being  lost  by  the  drinking  and  imprudence  of 
Alderson,  it  was  not  therefore  void,  since  "  every  vohin* 
^'tary  conveyance  is  not  fraudulent,  but,  if  there  was  n^ 
"  reasonable  cause  Jbr  making  ity  may  be  good  even  against 
**  creditors"  (c) ;  but  if  it  be  admitted  that  the  bill  of  sale  CO  V»^*«»  '• 
tras  fraudulent,  the  principle  that  a  man  cannot  come  into  P*    ^?^"]jI5? 
court,  tlaimin^  against  a  deed  executed  by  himself  with  ^l^iiQ^yi 
a  fraudulent  view,  does  not  S4>ply  to  this  case,  because  AU  Tenham  Vff 
derson  relied  on  his  length  of  possession  and  Smith's  ac*  MuU>tit, 
knowledgments ;  and  Biggers^  the  defendant,  cannot  say 
the  bill  of  sale  was  fraudulent,  because  he  claims  under  i( 
himself;  that  the  principle  moreover  applies  only  to  ca^ 
ses  of  equal  guilt  in  both  parties,  not  to  those  where  fraud 
is  not  intended  by  the  donor,  but  by  the  donee  only ;  that 
in  such  cases  the  donor  may  set  aside  the  deed  on  the 
Jl^round  of  the  fraud,  and  parol  evidence  is  admissible  tp 
proVe  such  fraud,  (this  being  a  matter  extrinsic,)  though 
not  to  change  the  terms  of  the  deed,  or  to  contradict  it(rf)  i  PO  K«p»  253, 
that,  even  if  Alderson  was  partieeps  criminisy  his  remain-  c<^iig*  ^tJ' 
ing  in  possession  gave  him  a  right,  which  Would  have  pre-  Blvutmu     ' 
vented  Smith  or  Biggers  from  recovering  in  an  action  a« 
gainst  him,  and  that  the  wrong  committed  by  Biggers  in 
taking  possession  of  the  slaves  coidd  not  give  him  a  better 
tide  dian  he  had  before; 

In  answer  to  the  third  point,  they  contended  that,  in  th^ 
covmty  court  record,  there  was  no  ^roof  of  the  hiring  of 
the  slaves  to  Alderson,  but  Smith's  own  assertion)) ;  and^ 
as  to  the  fourth  point,  that,  the  difference  between  the 
prices  stated  in  the  declaration  and  those  found  by  the  ju» 
^y  is  unimportant ;  that  the  plaintiif  could  not  (ix  those 

K 
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OcTOBVBi    prices  in  his  declaration^  but  this  was  afterwards  to  be 

1806.       done  by  the  jury:  and,  where  a  suit  is  long  depending^ 

^j^^v-^^    the  values  of  young  negroes  will  necessarily  greatly  in* 

Adm*?*'*    crease  by  the  time  of  the  verdict ;  that  10  Co.  Rep.  1 1  r,  b 

against       States  that  in  detinue  the  jury  may  give  greater Tlamages 

ALpsAftov.   than  are  laid  in  the  declaration,  because  the   detention 

continues,  and  the  damages  sustained  by  the  plaintiff  must 

be  increased  during  the  pendency  of  the  suit ;  the  reason 

•f  which  rule  applies  to  this  case  ;  that  it  is  sufficient  that 

the  identity  of  the  slaves,  mentioned  in  the  verdict,  with 

(«)  5  Tuck,    those  in  the  declaration,  be  ascertained  (a) ;  and  that  the 

BL  153.        jury  here  had  found  for  the  plaintiff  "the ^slaves  in  the 

declaration  mentioned,''  stadng  their  names,  which  exact* 

ly  correspond. 

Randolph,  in  reply,  cited  Meres  vs.  An§el,  3  Wils.  27S^ 

to  shew  that  parol  evidence  cannot  be  admitted  to  annul  a 

deed  on  the  ground  tliat  it  wasin  valid  in  its  origin,  or  became 

so  by  matter  subsequent.     If  the  deed  was  intended  as  a 

.     mortgage,  or  trust,  it  must  appear  so  upon  its  face.     The 

case  from  1  Esp.  223,  relates  only  to  bonds,  which,  in 

.    their  nature  are  defeazable,  but  not  to  absolute  deeds  ; 

and  evidence  cannot  be  adduced  to  convert  the  latter  into 

(b)  1  Term*  ^^  former,  (b)     To  be  like  the  present  cjffee,  it  must  be 

Rep.  619,       shewn  that  to  an  absolute  bond,  some  condition  not  spe* 

^21-  cified  on  the  face  of  it  may  be    annexed :   but  was  such 

(O  Ross  vs.  proof  ever  admitted  at  law  ?  (c)    It  is  said  that  a  release 

Norvell,  1     may  be  inferred,  and  various  instances  of  similar  presump* 

Wub.  14«     tions  have  been  mentioned ;  but  they  all  presupposed  the 

existence  of  a  trust.    The  court  improperly  judged  of  the 

weight  of  evidence,  by  deciding  that  there  was  an  implied 

parol  release.    Even  a  writing,  to  operate  as  such,  must 

be  so  expressed :  it  cannot  be  implied ;  nor  can  the  loose 

conversations  of  Smith  supply  its  place.     If  they  prove  a-* 

ny  thing,  it  is  that  Aldei-son  held  as  trustee  for  his  own 

wife  and  children,  and  therefore  cannot  avail  himself  of 

the  act  of  limitations. 

The  various  authorities  relative  to  estoppels  apply  to 
cases  only  where  the  plaintiff,  having  an  estoppel  against 
the  defiendant,  had  failed  tp  plead  it ;  and  gone  to  trial  on 
the  general  issue.  In  such  cases  the  plaintiff  could  not  re« 
ly  on  the  estoppel,  as  he  had  not  pleaded  it,  and  parol  e* 
Vidence  was  admissible  in  opposition  to  it ;  but  no  autho* 
rity  can  be  produced,  ^hich  renders  it  necessary  for  the 
defendant  to  plead  specially  an  estoppel.  In  this  case,  if 
he  had  pleaded  it,  and  the  plaintiff  had  replied  ^*pcr/rau^ 
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dem'^  the  defendant  mi^ht  haye  demurred ;  because  the   OeTo»m», 
plaintiiF  was  barred  by  his  own  solemn  deed,  (ei)  ^  ^^^ 

He  also  adduced  two  new  points,  vi».  1.  that  the  vcr-  ^^'^^'^'^ 
diet  was  absolute,  and  not  conditiana],  as  it  ought  to  have  ^(jj^^)  * 
been  upon  a  demurrer  to  evidence  ;  and,  9.  that  the  ^ry      agaimt 
had  found  the  prices  of  the  negroes,  and  damages  for  ALAsmsoir. 
their  detention,  without  any  evidence  before  them.  ^  ^ 

ffay^  as  to  the  two  new  points,  was  about  to  argue  the  ^Jq  q^ 
first,  when  it  was  relinquished  by  Mr.  Randolph  ^  who  said 
he  admitted  that  on  a  demurrer  to  evidence  the  verdict 
is  necessarily  to  be  considered  aa  conditional.  On  the  se- 
cond. Hag  observed  that  there  waft  evidence  stated  in  the 
demurrer,  from  which  the  jury  might  have  inferred  the 
values  of  the  slaves,  and  estimated  the  damages  for  their 
detention.  The  commissioners'  books  proved  their  ages, 
and  several  witnesses  stated  that  they  were  young  and 
likely.  Besides,  it  was  usual  far  juries  to  find  such  a  va« 
lue  as  would  compel  the  delivery  of  the  specific  thing,  but 
not  to  estimate  it  with  as  much  accuracy  as  they  would 
in  case  of  a  purchase.  The  time  when  Alderson's  posses* 
sion  ceased,  (viz.  after  Smith's  death  in  1795,)  appeared 
in  evidence ;  and  therefore  the  jury  were  enabled  to  cal* 
culate  their  profits,  and  ascertain  the  damages  for  their 
detention^ 

Curia  advisare  oulu 

Tuesday,  the  21st  of  October,  the  Judges  delivered 
their  opinions. 

Judge  TUCK£R.«..The  sole  difficulty  in  this  case  seems 
to  bei  attributable  to  an  irregularity  on  the  part  of  the  de^* 
fsndant  in  the  outset  of  the  trial  in  the  county  court«..« 
Without  waiting  to  hear  the  plaintiff's  evidence  upon  the 
plea  of  non  detinety  which  was  the  general  issue  in  the 
cause,  he  first  obtrudes  upon  the  court  his  own ;  viz.  a 
copy  of  a  deed  made  to  one  Smith,  ^under  whose  will  he 
daims  tlie  negroes,)  in  1784,  to  which  himself  and  hi<i 
wife  were  the  only  subscribing  witnesses  ;  and  then  move& 
the  court  to  reject  the  plaintiff's  evidence  of  an  uninter-* 
rupted  possession  of  the  slaves  for  twelve  years  before 
the  death  of  Smith,  who  never  appears  to  have  been  in 
possession  of  them<  The  plaintiff  has  an  undoubted  right 
upon  the  general  issue  to  prefer  his  evidence  first :  then 
the  defendant's  is  to  be  heard  in  avoidance  of  it  $  and  if 
the  plaintiff  can  offer  any  thing  consistent  with  the  ruleai 
of  law  to  rebut  it,  he  is  then  to  be  permitted  to  do  so*. 
Had  this  course  been  pursued,  the  evidence  would  hAY<f 
stood  thus. 
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OcToiBvft.        The  pUihtifF  proved  an  uninterrupted  possession  of  th4 
1806.      slaves  in  himself  from  1784  tb  1795,      To  repel  this  the 
^j^*v^>^    defendant  produces  a  copy  of  an  absolute  bill  of  sale  for 
AdnTv*'*    the4laves  made  by  the  plaintiff  to  Smith,  (under  whom 
againtt      ^^  claims,)  in  consideration  of  ^^  150  in  handpaid;  which 
Ai'PSMov.   had  been  proved  and  recorded  in  1784;  to  rebut  which 
the  plaintiff  offers  viva  voce  testimony,  that  Smith  had,  on 
divers  occasions,  declared  he  had  no  titletothe  negroes  i 
which  Was  objected  to,  but  admitted  by  the  court,  because 
the  original  d^ed  Wad  not  produced  in  court.      Aftcr- 
iva^ds,  the  defendant  demurs  to  the  evidence,  and  thus 
brings   into  view  df  this  court  the  evidence  objected  to, 
ivhich  is  not  such  as  it  had  been  described  in  the  bill  of 
exceptions.     If  this  course  had  been  pursued,  there  could 
have  been  little  doubt  in  the  breasts,  either  of  the  jury, 
had  the  cause  been  left  to  them,  or  of  the  court,  upon  thfc 
demurrer.      For  the  jury  would  have  been  possessed  of 
the  material  parts  of  the  plaintiff's  evidence ;  via.  his 
long  ami  uninterrupted  possession  of  the  slaves  during 
the  life  of  Smith  j  and  the  only  point  for  their  considera* 
tion  would  have  been,  whether  they  ought  not  to  presume  ^ 
a  re-transfer  and  sale  of  the  negroes  to  the  plaintiff,  in* 
consequence  of  such  possession,  not\vithstandiDg  a  copy^ 
of  an  old  deed  recorded  twelve  years  before  ;  the  origi- 
nal not  being  produced  nor  proved,  to  have  been  /o^t, 
(which  ought  to  have   been  done,  before  admitting  th<f  - 
£0pyj  when  objected  to,)  and  might  .therefore  bepresum* 
ed,  upon  the  circumstances  shewn  in  evidence,  to  have 
been  delivered  up  to  the  plaintiff  or  cancelled.     No  deed 
is  necessary  in  case  of  a  re-trandfer  and  sale,  where  po$«^ 
session  accompanies  the  transfer.     The  jury  therefore 
might  have  concluded,  upon  the  evidence  before  them^ 
that  such  a  re-transfer  and  sale  actuall}^  took  place*     And 
it  is  now  settled  that  the  court  ihay  draw  the  same  con- 
clusions upon  a  demurrer  to  evidence,  whieh  admits  the 
truth,  but  denies  the  sufficiencv  of  the  evidence  to  main* 
tain  the  issue  on  the  part  of  the  plaintiff. 

Had  there  been  no  demurrer  to  evidence,  I  should 
have  thought  the  county  court  erred  in. admitting  the  e« 
yidence  Stated  in  the  bill  of  exceptions  to  have  been  of* 
fered  by  the  plaintiffs  But  the  whole  evidence,  being  in* 
serted  in  the  demurrer,  appears  different  from  the  des«- 
cription  df  it,  (for  it  is  not  stated  verbatim,)  in  the  bill  of 
lixceptions :  and  by  'the  demurrer  the  consideration  of 
^he  evidence  objected  to  was  drawn  from  the  jury  to  tho 
purt|  who  might  disregard  what  was  impertinent  to  the 
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issue,  or  otherwisei  inadmissible  ;  which  a  jury  perhaps 
would  not.     The  error,  if  any,  was  thersfore  cured  by , 
the  demurrer  /  which  must  be  considered  as  a  waiver  of  ^ 

the  bill  of  exception^,  as  to  the  evidence  objected  to.  ,  JShn'n  * 

Upon  considering  the  evidence  stated  in  the  demurrer       againti 
In  this  manner,  I  have  no  diiRculty  in  saying  the  county  Ald^esov^ 
court  decided  upon  it  properly,  and  that  the  judgment  of 
the  District  Court  reversing  that  decision  was  erroneous 
and  ought  to  be  reversed,  and  the  judgment  of  the  coun^ 
ty  court  affirmed. 

Judge  CARRINGTON....t  am  of  opinion  that  the 
county  court  decided  properly  upon  the  demurrer  to  evi-  '\ 

dence  ;  of  course,  that  its  judgment  upon  the  verdict  of 
the  jury  was  regular.  The  defendanc  did  not  move  for 
a  new  trial,  but  contented  himself  with  an  appeal  to  the 
District  Court*  That  court  reversed  the  judgment,  with* 
out  stating  any  reason  for  so  doin^ ;  and  it  is  presumable 
tbisy  did  so,  because  the  record  furnished  none. 

The  objection  that  the  slaves  were  valued  higher  by  \'.] 

the  jury  than  the  price  laid  in  the  declaration  is  no  error.     .  r 

Iftne  plaintiff  had  stated  a  higher  value  than  the  real  ^ 

worth)  that  ought  not  to  have  governed  the  jury.  They 
were  to  fix  the  value,  at  the  time  of  their  verdict,  as  it 
appeared  from  the  eyidence  before  them'.     In  the  case  of  .        ' 

TafF  vs.  Irby,  before  the  General  Court  in  March  term, 
1 779,  n0  value  was  laid :  the  ei^ception  was  taken,  and  the 
case  was  fully  argued  :  the  court  determined  the  omission 
was  immaterial,  and  gave  judgment  upon  the  jury's  ver« 
diet.  I  now  consider  the  value  laid  in  the  declaration, 
or  even  if  there  had  been  no  v^ue  laid,  as  matters  of  no  * 
ii^portsmce* 

I  amofopiiiion  that  the  judgment  and  proceedings  of 
the  District  Court  ought  to  be  reversed,  and  that  of  the 
county  court  affirmed. 

Judge  LYONS  concurring,  judgment  was  entered  ac- 
cordingly. 


Leftwicu   and  otlicrs    against  BzuKZLZYf  Trea-    Tivrfdt^^ 

surer,    &C.  T^CkuAer. 

THIS  was  a  suit  brought  in  the  General  Court  by  Wil-  A  smt  on  a 
liam  Berkeley,  successor  of  Jacquelin  Ambler,  late  trea-  J^  *"ko*^ 
surer  of  the  commonwealth,  against  William  Leftwich,  mastbebro't 
^t  Moseley  and  J*  Callaway,  and  three  other  persons,  as  cithcrsguast 


1 
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OcTOBSEf  securities  for  Gross  Scruggs,  late  sheriflFof  Bedford.  The 

1S06;      declaration  stated  that  thfe  said  securities,  with  Serugg9> 

*       ^     ^ ,  entered   into   bond  with  -condition  for  his  faillhful  col- 

Md^^SSr  ^^^^^  of -the  revenue  for  1783;  and  assigned,  for 
ogainH  breach,  that!  he  did  not  faithfully  collett,  &€•  The  writ 
BaltxBx>BT*  being  executed  on  Leftwich,  Moveley  and  Callatwayt 
**•  they  pleaded  •*  conditions  performed ;"  to  which  the  phtin- 
cU  tbe  oWl.  tiff  replied  generally.  A  jury  was  impannelled  "to  en- 
gort  jointly,  quire  of  damages  in  this  suit,''  and  returned  a  verdict 
cnroRfoftheM  «« that  the  plain  tiff  had  sustained  damages,  &c. ;''  andjudg^ 
^^^  •  ^^  ment  was  thereupon  rendered  for  the  penalty  of  the  bond; 
Suermedittc  to  be  discharged  by  thoie  -damages,  and  costs*  Scruggs, 
Bumber ;  and  the  principal  obligor,  was  not  a  party  to  the* suit ;  the  rea«* 
if  an  error  in  gQ^  of  which  does  not  appear  ;  but  an  accouhtfVdm  th^ 
»ppcB»*^n  auditor's  office  shewing  that  a  judgment  had  before  be^ea 
the  record*  rendered  against  him,  wat$  copied  into  the  record.  The' 
the  judgment  defendants  obtained  from  this  court  a  writ  t>i  superse* 

Btindiogftuch      Clark,  for  the  plaintiiFs  in  error.    In  this  case,  seven  ob-? 

error  wmt  not  ligors  are  jointly  and  severally  bound,  and  the  action  is 

geaded  in  a-  brought  against  six  only.    The  parties  can  only  be  bound, 

hateinent.      ^^  ^^^  }\tLVt  agreed  to  bind  themselves  ;  and  '^e  liable  ta 

an  action,  either  jointly  against  them  all,  oi^  sevendly  a« 

{a)  5  Bac     gainst  each' obligor  indiridually.  (a)    If  part  of  the  obli- 

ab.l64|Gwilt  gors  were  dead,  it  would  be  adtmitted  the  action  might  be 

!?»       7^  maintained  against  tht!  survivors.    Or,  if  a  judgment  had 

Mt,  782.  ^^^^  rendered  against  thfc  prindipal,  and  ao  stated  in  the 

declaration,  the  plaintiff  might  pursue  the  seeurities  till 

he  had  satisfaction  of  his  debt. 

The  jury  were  sworn  to  enquire  of  damages,  wheat 
there 'was*  an  issue  made  up  in  tht^  cause;  which  isBue 
ought  to  have  been  tried.  On  a  writ  of  enquiry  the  jury 
were  bound  to  find  some  damages,  which,  if  only  one  pen- 
ny, wbiild  subject  the  defendants  to  costs* 

The  Attorney  General^  for  the  defendant  in  error,  in* 
sisted,  1.  Tharf  the  suit  had  been  properly  brought  a- 
gainst  the  securities,  a  judgment  having  before  beearen* 
dered  against  Scruggs  the  principal,  on  motion  ;  and  the 
objection  that  he  is  not  named  a  defendant,  cannot  be 
sustained,  either  on  principles  of  common  law,  or  under 
our  acts  of  assembly. 

3.  That,  if  the  defendants^  could  have  availed  them- 
selves of  that  omission,  thtey  could  only  have  done  it  by 
plea  in  abatement ;  but  havinfi^  put  themselves  on  the  ge- 
neral  issue,  they  had  waved  the  objection. 
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He  admitted  that,  at  common  law,  if  all  the  obligors    0«tobb«« 
were  not  made  defendants,  or  more  than  one  of  them       1806. 
were  sued  without  the  rest,  in  the  case  of  a  joint  and  se-    ^^n^w 
veral  bond,  it  was  error.     But  then  it  ought  to  be  pleaded  ^iS^hwi 
in  abatement,  aad  the  objection  cannot  avail  after  impar-      ogahut 
lance,  much  less  after  a  plea  of  **  conditions  perform-  BsaKBi,Br» 
cd.''(fl)     Where  some  of  the  obligors  arc  omitted  in  the        *^ 
declaration,  the  court  will  presume  that  they  never  sealed  ^^\  5  3,^^ 
the  bond  unless  it  be  pleaded  in  abatement.      The  defcn-  Bbr.  164, 
dant  must  shew  that  the  obligor  omitted  is  alive  ;  other-  1^* 
wise  It  will  be  presumed  that  he  is  dead.(&)  -,^  AHcii'b 

But  the  statute  ought  to  govern  in  this  case.    It  was  j^ep.  31, 
supposed  formerly  that  the  law  did  not  authorise  a  suit  BI«ckwtU««« 
against  the  securities,  until  a  judgment  had  been  obtained  Artuon. 
agadnst  the  sheriff.    As  to  the  correctness  of  this  idea,  he 
did  not,  at  present,  mean  to  give  any  decisive  opinion* 
The  mode  of  proceeding  against  the  sheriff  being  by  mo* 
thn,  and  that  against  the  securities  by  action  on  the  bond, 
it  seemed  to  be  contemplated  that  the  judgment  against 
the  former  should  precede   the  suit  against  the  latter. 
By  resorting  to  the  motion,  in  the  first  instance,  in  order 
to  subject  the  estate  of  the  sheriff,  his  securities  were  be* 
nefited,  and  therefore  they  ought  not  to  object.      It  may 
be  likened  to  the  case  of  an  executor's  bond,  on  which  a 
suit  cannot  be  brought  to  charge  the  securities,  until  a 
devastavit  has  been  established,  by  a  prior  suit,  against 
the  executor.     In  that  case,  the  executor  and  his  securi- 
ties are  jointly  sued  on  the  bond,  because  the  first  judg* 
ment  being  against  the  goods  of  his  testator,  he  is  not 
made  personal^  liable.      But,  in  this  case,  the  sheriff  is 
responsible,  in  the  first  instance  out  of  his  own  estate. 
The  law  has,  indeed,  been  changed,  so  as  to  give  a  mo- 
tion against  the  securities,  (R.  C.  PL  edit.  1ST;)  but 
judgment  ought  still  to 'be  first  recovered  against  the  she- 
riff.    If  it  is  asked  how  does  it  appear  that  the  securities 
were  charged  with  the  amount  of  the  judgment,  as  it  is 
not  stated  iii  the  declaration  ?  It  may  be  answered,  that 
the  auditor^s  account,  shewing  it,  was  filed ;  which  ac- 
count, both  in  the  General  Court,  and  in  this  court,  is 
considered  a  part  of  the  record,  (2  Call,  512.)-     In  this 
inatance,  it  was,  as  much  a  part  of  the  record  as  the  bond, 
of  which   oyer  was  not  taken ;  and  in  the  petition  for  a 
supersedeas  it  is  referred  to  as  apart  of  the  record* 

Altho*  the  jury  were  not  sworn  to  try  the  issue,  but  to 
enquire  of  damages j  yet,  in  either  case,  they  necessarily 
consider  all  the  breaches  assigned*    (R«  C.  c«  76,  a*  21*) 
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pcTo»m«,   The  clerk  had,  indeed,  been  guilty  of  a  slight  informality 

1806.      in  swearing  them  ;  but,  after  a  fair  trial  on  the  merits,  a 

^     V      ^   mere  clerical  mistake  ought  not  to  vitiate  the  verdict.    It 

^nd^ThM*    **  admitted,  that  on  a  writ  of  enquiry  the  jury  must  find 

agairut      fov  the  plainti£f ;  but,  if  the  merits  had  been  for  the  de- 

l^BKBi^KTi  fendants,  only  a  cent  damages,  and  costs,  would   have 

^*        Ijecn  given. 

Wickhani^  in  reply.    The  Attorney  General  2Axo\ts  that, 
on  a  joint  and  several  bond,  suit  must  be  brought  against 
uU  the  obligors  who  are  living,  or  any  one  of  them  ;  not 
against  any  intermediate  number ;  but  contends  it  is  now 
'  too- late  to  take  advantage  of  this  irregularity;  and  that 

*  the  fact  that  one  of  the  obligors  had  not  been  sued  should 
have  been  pleaded  in  abatement.  But  where  is  the  ne« 
cessity  of  a  plea  in  abatement,  when  it  appears  in  the  re- 
cord t  The  plaintiff  ayers  it  in  his  declaration.  He  says 
that  the  defendants  ^ow  plaintiffs  in  error)  '^  together 
with  Grogs  Scruggs,  &c."  The  authority  cited  by  the 
Attorney  General  (5  Bap.  abr-  165)  only  applies  to  mat* 
ters  in  fiaiSf  such  as  would  not  appear  upon  the  record 
without  being  specially  pleaded.  But  it  is  said,  it  should 
be  intended,  that  Gross  Scruggs  never  executed  the  bond* 
/  If  so,  it  is  void  ;  because  being  a  statutory  bond,  it  must 

be  taken  pursuant  to  the  statute,  or  the  treasurer  cannot 
sue  upon  it.  But  in  fac^,  Scruggs  did  seal,  as  thel 
words  of  the  boi^d  prove*  There  was  no  necessity  for 
>  the  defendants  to  have  averred  that  Scruggs  was  alive,  be- 
cause the  record  shewed  it ;  and  the  rule  of  law  is,  that 
a  person  shall  not  be  presumed  to  be  dead.  Nor  shall  it 
be  intended  that  a  judgment,  on  motion,  because  it  might 
have  been  done,  had  been  recovered  against  Scriiggd* 
The  right  to  obtain  a  judgment  is  no  evidence  that  it  hai 
been  done  ;  and,  in  fact,  it  is  denied  that  at)y  judgment 
was  ever  olstained  against  him.  AUen's  Reports,  21,  waa 
upon  demurrer,  and  is  an  authority  in  our  favor.  All  the 
cases  in  the  books  are,  that  where  the  name  of  an  obligor 
has  been  omitted  in  the  writ  and  declaration,  a  demurrer 
w^ould  not  lie.  If  the  omission  appeared  upon  oyer  it  wafi^ 
.pleaded  in  abatement ;  if  upon  the  tri^l  only,  and  no  oyer 
takep,  it  was  inferred  that  the  party  h^d  not  sealed  the 
bond. 

It  was  not  necessary  first  to  bring  a  suit  against  the 
sheriff,  before  the  securities  could  be  charged.  It  is  set- 
tled in  the  case  of  Call  vs.  Ruffin  (1  Call,  S33,)  that  the 
securities  to  a  guardian's  bond,  are  liable  to  an  action 
without  any  previous  suit  against  the   principal*     TUt 
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rule  established  in  Braxton  vs.  Winslow  («),  is  founded    October; 
on  principles  of  law,  which  apply  solely  to  the  cases  of  ex-       1806. 
ecutors  and  administrators.  ^^^v*^^ 

The  auditor's  certificate  is  no  evidence  of  a  judgment,    aS^TSw* 
because  not  the  best  evidence  ;  nor  is  it  any  part  of  the    '  agatwt 
record.    It  has  been  repeatedly  decided,  that  the  mere    ^bbxelbti 
circumstance  of  a  paper's  being    copied  and  inserted  a-         ^* 
mong  the  records,  does  not  mu.ke  it  a  record,  unless  it  r„%  ^  Wtsh. 
legally  constitutes  a  part.     The  practice  spoken  of  in  this  31 » &  in  Call 
case,  has  no  weight.     It  is  the  practice  to  introduce  mer-  vt.  Ruffin  (1 
chants'  accounts  on  the  trial  of  a  caUse,  yet  they  are  no  ^'^c{2* 
part  of  the  record  unless  made  so  by  an  exception,  de«  bome't  exe« 
murrer,  or  the  like.     But  because  the  court  in  the  ciase  of  cmon  vi. 
Branch  and  others  against  the  Commonwealth,  (2  Call,  ^^"J^**"^ 
510)  speaks  of  the  auditor's  account  as  being  in  the  record,   ■**"**" 
it  is  contended  that  it  is  part  of  the  record  in  the  present 
case.    This  is  unimportant*     Nothing  is  more  common 
than  for  plaintiffs  in  actions  of  debt  upon  bonds  to  file 
statements  of  the  payments  which  have  been  made,  but 
thejr  do  not  necessarily  form  a  part  of  the  record.     The 
petition  for  a  supersedeas  referring  to  the  accoiint,  is  n6 
evidence  that  it  is  part  of  the  record.     If  the  opinion  of 
the  gentleman  who  drew  the  petition  be  taken  at  all,  it 
must  be  tiaken  altogether  ;  and  he  explicitly  states  it  as  his 
opinion,  *^that  there  is  sufficient  error  in  the  record  to  war^ 
*^  rant  k  reversal  of  the  judgment."    It  is  also  said  that 
the  account  is  as  much  a  part  of  the  record  as  the  bond« 
It  is  a  sufficient  answer  to  say  that  the  cases  are  quite  dis- 
similar ;  the  bond  is  stated  in  the  declaration,  which  is 
not  the  case  with  the  accouint.     But  if  the  account  be  a 
part  of  the  record,  the  judgment  ought  to  be  reversed  be- 
cause it  is  erroneous.     It  charges   an  usurious  interest, 
and  exhibits  as  complete  a  system  of  shaoitig  as  was  ever 
introduced  in  those  towns  in  which  banks  are  established. 

The  question  between  the  parties  was  whether  there 
was  a  breach  of  the  condition  of  the  bond  ;  but  the  only 
questioti  before  the  juir  Was  the  atnount  of  the  damages 
which  they  were  to  find.  It  is  said  that  swearing  the  ju« 
ry  on  the  writ  of  enquiry  Was  a  mere  matter  of  form.  It 
was  indeed  a  common  remark  that  a  custom  house  oath 
was  a  mere  matter  of  form,  but  he  never  he^ird  it  applied 
before  to  the  oath  of  a  jury.  The  error  too  was  import- 
ant ;  for  some  damages  were  necessary  to  be  foun^ »  and 
ft  single  penny  would  carry  the  costs. 
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OoToiBB,       But  it  is  asked»  why  did  not  the  defendants  otgect  at 
1806.      the^ trial  ?  Wc  answer,  because  the  error  appeared  on  the 
^      ^      ,^  record.     An  exception  is  necessary,  only  to  introduce  in- 
aod^othm     ^°  ^^^  record  something  which  would  not  otherwise  ap- 
agairut      pear  upon  it.    This  is  said  to  be  a  mere  clerical  error,  and 
BsBKBLST,    according  to  the  liberality  of  modem  practice  ought  not 
*^         to  be  I'esorted  to,  in  order  to  defeat  the  justice  of  the  case. 
To  a  Court  of  Appeals  sitting  to  correct  the  errors  of  in* 
ferior  courts,  he  would  only  say  **  that  law  is  justice,  and 
•*  justice  is  law.'*     Let  it  be  admitted  that  the  error  ori- 
ginated with  the  clerk  ;  still  is  it  such  an  error  as  can  be 
amended  ?  This  is  the  test  by  which  to  try  whether  it  is  a 
clerical  error  or  not.     No  amendment  could  go  to  shew 
that  the  jury  tried  an  issue,  when  they  were  only  sworn  to 
enquire  of  damages. 

Kandotph^on  the  satne  side^  In  suits  on  cominon  bonds 
for  the  payment  of  m,oney,  it  is  not  so  necessary  for  the 
principal  obligor  to  be  made  a  party,  as  in  those  on  she- 
riff's bonds.  None  but  the  sheriff  himself  can  perform 
the  condition.  His  securities  have  neither  power  to  act 
in  the  ofEce,  nor  do.thejf  know  any  thing  of  the  acts  of 
their  principal.  If  a  judgment  had  been  obtained  against 
the  principal,  by  motion^  or  action,  an  execution  might 
have  gone  against  his  estate,  and  saved  that  of  his  securi- 
ties. 

The  record  proves  that  the  cause  was  tried  on  a  writ  of 
enquiry.  The  entry  is,  "  this  day  came  the  plaintiff,  &c.'' 
(as  is  proJ)er  upon  a  writ  of  enquiry  ;)  and  not  **  the  par-, 
ties/'  which  is  the  regular  entry  in  the  trial  of  an  issue. 

With  respect  to  the  plea  of  conditions  performed,  it 
has  been  repeatedly  decided,  that,  although  it  is  pleaded 
by  the  defendant,  yet,  if  it  appears  there  is  nothing  which 
he  Is  bound  to  periof  m,  he  shall  be  discharged. 

Cur  •adv.  vuU* 
On  Saturday  the  25th  of  October,  the  President  deliver- 
ed the  opinion  of  the  court,  (present^  Judges  Lyons^  Roaj\c 
and  Tucker^  that  there  was  error  in  this,  that  the  bond  ia 
the  declaration  mentioned  being  a  joint  and  several  obli« 
gation,  and  it  being  stated  in  th$^  declaration  that  Gross 
Scruggs,  one  of  the  obligot^,  had  executed  the  said  bond 
by  having  acknowledged'  himself  to  be  held  and  firmly 
bound  with  the  otlier  obligors  in  the  said  bond,  and  not 
being  jointly  sued  with  the  other  obligors,.nor  stated  to  be 
dead,  the  judgment  against  the  other  obligors  is  errone^ 
ous.    The  judgment  is  therefore  reversed. 
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1806. 

.Taylor's  Adm'n  against  Nicolsox.  «^  f^^?  . 

">  24<*  October^ 

ON  an  appeal  from  a  decree  of  the  superior  Court  of  Vo  caiculati. 
Chancery  for  the  Richmond  District,  by  which  the  bill,  ^*  ^  ^ 
brought  by  the  appellant  to  set  aside  an  award,  was  dis*  S^^jn^  * 
missed.  which  m 

The  bill  states  that  the  appellant's  intestate  and  the  ap-  "•*  incon**- 
pellee  were  engaged  in  partnership  v^  the  *•  Manchester  ^**i„^ed' 
Mills,''  which  they  had  leased  for  a  term,  unexpired  at  to  it  at  the 
the  death  of  the  former ;  that  by  the  articles  of  co-part«  time  of  delk 
nership,  on  the  death  of  either  partner,  the  survivor  had  J**^*  ^^^ 
the  power  of  taking  on  himself  the  remainder  of  the  lease,  ©r  iSived 
at  a  valuation  to   be  made  by  persons,  mutually  chosen  m  reaioni  ot 
by  him  and  the  representative  of  the  deceased ;  that  the  grounds  to 
parties  accordingly  made  choice  of  three  gendemen,  to  *^     *'• 
determine  the  value  of  the  unexpired  lease  in  ccish  ;  that  if  ui  awuiJU 
those  gentlemen  awarded  the  sum  o{  £59S  8^.  tOd»to  which  it 
be  paid  by  the  appellee  to  the  appellant  for  his  interest  in  *****  *"  ^^^ 
the  mills,  provided  the  appellee  obtained  from  George  J^^SinV  a 
Mayo  the  lessor,  a  release  in  full  of  all  claims  which  he  matter  not 
might  have   on  the  appiellant  ^  administrator  of  his  in-  memioacdin 
testate ;  but  if  tlie  appellee,  when  called  on  by  the  appel-  *^  "t  "ihSl 
laint,  did  not  obtain  such  release,  the  award  was  to  be  ^ot  therebj 
void.    A  certificate  from  the  arbitrators  explanatory  of  be  vitiated ; 
the  grounds  on  which  they  bad  made  up  uieir  award,  buttheaddi. 
(shewing,  that  the  sum  at  which  the  property  was  valued,  iJJ^It  "o^S 
arose  from  calculations  of  interest,  at  10  per  cent,  per  ejected  aa  ^ 
annum,)  was  obtained  from  them  a  few  days  after  the  a-  tnrpluiag^. 
ward  was  delivered ;  and  is  filed  among  the  papers,  in 
the  cause.     It  also  shews  that  nine  months  were  estimat- 
ed as  the  time  of  payment^  though  the  award  itself  is  si- 
lent  on  that  subject. 

The  appellee,  in  his  answei"*  states  that  the  appellant 
agreed  to  allow  him  nine  months  credit,  on  whatever  sum 
might  be  awarded  by  the  arbitrators ;  that,  George  Mayo 
had  executed  the  releases  required  by  the  terms  of  the  a* 
ward ;  which  he  had  always  been  ready  and  willing  to 
pefform* 

'  The  Chancellor  dismissed  so  much  of  the  bill,  as  pray- 
ed that  the  award  might  be  set  aside ;  and  decreed  the 
«um  awarded  with  interest ;  after  deducting  the  amount^ 
of  the  costs^  expended  in  defending  the  suit. 
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pcTOBBi^y       Bennett  Taylor  for  the  appellant.    The  award  ought  to 
1806.      be  set  aside,  1.  because  the  arbitrators  departed  from  the 
^~>^~7*   terms  of  the  submission :  2.  because  the  calculation  made 
Adm'r  *    ^V  ^^^^  ^^  usurious  ;  3.  because  it  wanted  mutuality. 
againtt  1*  Ihe  articles  of  submission  state,  that  the  valuation 

KicoLsov.  was  to  be  in  cash:  but  the  certificate  of  the  arbitrators^ 
^nd  the  account  annexed,  prove  that  they  allowed  a  cre- 
dit of  nine  months,  and  a  discount  of  ten  per  cent,  for 
(a)  3  Vein,  prompt  payment. 

705,  3  Aik.      An  award   may  be  set  aside  for  errors  on  its  face,(a} 
Waih  156     ^^^  ^^  surely  is  the  same  thing,  if  the  arbitrators  certify 
158,  Plea*'    ^^^  principles  upoi|  which  they  proceeded,  and  it  appears 
»ntf ,  Shofe  that  they  were  wrong,  either  m  law  or  fact.(^).M*Much 
and  Ca  w.    mischief  might  result  from  too  freely  admitting  such  ex- 
planatiops,  but  they  ought  not  to  be  excluded  altogether. 
(^)  1  Wash.       '^  example,  suppose  die  arbitrators  should  mistake  the 
15|p.         '  '  names  of  the  parties,  and  insert  A  instead  of  B  :  it  would 
be  absurd  not  to  permit  them  to  explain  their  intention. 
A  middle  rule  should  be  followed  of  neither  too  great 
laxity  nor  strictness.     As  in  the  case  of  verdicts^  which 
are  attempted  to  be  disturbed  on  the  evidence  of  the  ju- 
rors, caution  ought  to,  be    observed  in  setting  aside  a- 
wards.    But  where  the  evidence  is  unquestionable,  as  in 
this  case,  where  all  the  arbitrators  have  joined  in  the  cer- 
tificate, and  furnished  bpth  parties  with  copies,  no  danger 
could  arise  from  receiving  such  certificate,  and  consider- 
ing it  a  part  of  the  award.   The  word  ^^  cash"  in  the  sub- 
mission necessarily  excluded  credit.    We  do  not  contend 
that  the  award  is  to  he  void,  because  that  wordvi^A  omit- 
ted ;  but  because  in  fact  credit  was  iallowed.     Could  Ni- 
colson,  with  the  certificate  of  the  arbitrators  in  his  pock- 
et, have  been  compelled  to  pay  the  money  ?    It  may  be 
said,  that  ten  per  cent,  was  a  compensation  for  the  credit, 
fiut  the  arbitrators  had  no  right  to  judge  of  this,  and  Ni- 
colson  might  have  set  it  aside  pn  the  ground  of  usury. 
The  answer  admits  that  nine  months  credit  was  allowed^ 
but  says  that  the  i^laimtiS agreed  to  it^  of  which  there  is  no 
proof:  neither  could  it  have  been  shewn  by  parol  testi- 
inony,  since  the  written  submission  was  otherwise. 

2.  The  calculation  was  usurious,  circuitous  and  neces* 
f^arily  injurious  to  the  plaintiff.  See  the  president's  opi- 
nion in  the  case  before  cited,!  Wash.  1^8....The  allow- 
^ce  of  ten  per  cent,  against  the  plaintiff  was  for  the  ba- 
ilee of  the  lease,  being  seven  years ;  whereas  the  addi« 
tjon  of  10  per  cent,  in  his  favor  was  only  for  nine  months' a 
and  even  that  was  to  be  deducted  on  payment  of  cash. 
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3.  The  award  was  not  mutual,  for  it  was  obligatCMy  on    Octobb«^ 
one  party  at  all  events,  but  was  binding  on  the  other  only    ^  1806.  ^ 
at  his  own  election,  and  conditionally,  there  being  a  pro-    ]1  ~^  , 
viso  annexed,  not  warranted  by  the  submission.    It  de-      Adn?.* 
pended  on  a  release  being  obtained  from  Mayo,  a  stran-       t^gatrnt 
ger  to  the  award,  which  circumstance  is  sufficient  to  over-  Hicowoir. 
throiy  it.(c)     An  award  too  must  be  final.(^)     Now  this  -  ^  j  g^^ 
award  was  not  final,  but  might  or  might  not  be  rendered  3t3. 
so  by  Mayors  executing  the  release  ,  and  there  is,  in  fact,  W  l  Sac* 
no  proof  that  this  has  been  done.  *^' 

The  Chancellor  says,  the  proviso  was  a  nullity,  and 
that  an  impertinent  part  of  an  award  does  not  vitiate  a 
good  independent  part.  But  here  one  part  depended  on 
the  other,  and  the  arbitrators  conceived  the  release  im- 
portant* Was  not  the  release  really  important  ?  It  must 
have  influenced  the  estimate.  But  what  right  had  the 
arbitrators,  when  nothing  but  the  rent  was  in  question,  to 
require  a  release  from  Mayo  of  ail  demands  ? 

Judge  LYONS.  Was  not  that  for  your  benefit  ?  1 
Cadi,  575^  Macon  vs.  Crump,  proves  that  such  an  objec- 
tion cannot  lie. 

Bennett  Taylor.  We  did  not  want  such  a  favor  at  their 
|iands....l  Bac.  220,  moreover  proves  that  an  award  with 
a  proviso  is  void. 

Cofiland^  foV  the  appellee*    As  to  the  objection  that  the 
arbitrators  inserted  in  their  award  a  matter  not  mentioned 
in  the  sabmission,  this  cannot  vitiate  so  much  of  the  a- 
ward  as  is  good  ;(r)  but  the  additional  matter  ought  to  /^j  3  ]^^ 
be  t'ejected  as  surplusage.  309,  Hill  «^ 

With  respect  to  introducing  affidavits  of  witnesses^  or  Tbom. 
certificates  of  arbitrators,  not  annexed  to,  or  given  at  the 
^ame  time  with  the  award,  fDr  the  purpose  of  explaining  it, 
i  Wash.  158,  shews  that  any  imftrofier  conduct  in  the  ar- 
bitrators maybe  proved  by  affidavits,  but  no^  errors  in 
law  or  in  fact.  A  court  cannot  coerce  arbitrators  to  give 
evidence  of  the  principles  upon  which  they  acted ;  and^ 
therefore,  ought  not  to  permit  them  to  furnish  certificates 
to  alter  or  express  differently  their  award  from  what  it 
purports  on  its  face.  If  they  could  do  this,  juries  might 
certify  in  every  case  against  their  own  verdicts.  But^ 
what  IS  the  cause  of  complaint  ?  Was  there  any  thing  un- 
conscionable done  by  them,  even  according  to  their  certi- 
ficate i  By  the  original  agreement,  Nicolson  was  not  to 
pay  immediately.  Seven  years  of  the  lease  were  yet  to 
fun  J  and  a  discount  often  per  cent,  was  surely  very  mo- 
derate for  cash,  instead  of  so  long  a  credit ;  to  make  a- 
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OcT0B«s»   xnetids  for  which,  as  far  as  was  right,  ten  per  cent*  for  the 

1806*      nine  months  delay  of  payment,  was  allowed  to  Taylor# 

^■^■v^        This  question,  however,  is  foreign  to  the  present  sub« 

Adn?*'*    J^^^'  ^^^^  notwithstanding  the  certificate  given,  no  credit 

agatntt      was  allowed  in  the  award  itself,  which  was  absolute  and 

VicoLtoir*  final,  and  might  have  been  enforced  immediately* 

The  a\vard  was  not  that  a  thing  was  to  be  done  by  a 
stranger  to  the  submission,  but  that  Nicolson  was  to  ob- 
tain  a  release  from  Mayo.  It  was,  therefore,  not  void 
on  that. account ;  but  so  much  0/" /f,  being  impertinent^ 
was  properly  rejected  by  the  Chancellor. 

On  Wednesday,  October 
29th,  the  president  delivered  the  opinion  of  the  court,  (con- 
sisting of  Judges  LyonSy  lioane  and  Tucker^  that  no  cal- 
culations or  grounds  for  an  award ;  which  are  not  incor- 
porated in  it,  or  annexed  to  it  at  the  time  of  delivery,  arc 
to  be  regarded  or  received  as  reasons  or  grounds  to  avoid 
it ;  that,  therefore,  there  is  no  error  in  the  decree  which 
must  be  affirmed* 

He  farther  observed,  as  his  own  opinion,  that  there  is 
not  the  same  strictness  now  in  awards  as  formerly*  The 
courts  in  England  have  relaxed  ;  and  they  are  .benignly 
construed,  to  give  them  full  effect,  when  there  is  no  fraud 
in  obtaining  them.    He  cited  2  Wilson,  268* 


Saturday^        WiGGLEswoRTH  agaiust  Steeks  and  othcrs. 

$5tb  October* 

A  contract  THIS  was  a  petition  for  a  supersedeas  to  a  decree  of 
may  be  a-  the  Superior  Court  of  Chancery  for  the  Richmond  Dis- 
▼oided  by  trict,  pronounced  in  IVIay  last,  affirming  a  decree  of  the 
the  legal  re-  county  court  of  Spotsylvania. 

SrTparty^  The  case  was,  thiit  Steers,  who  was  addicted  to  intox- 
thereto,  on  ication,  and  was  drunk  at  dinner,  (but  not  from  the  pro- 
thegronndof  curement  of  Wigglesworth  as  appeared  from  any  of  the 
been  dV"^  evidence,)  was  prevailed  on  by  the  latter,  about  midnight 
when  it  was  ^^  ^^  same  day,  or,  as  some  of  the  witnesses  think,  after- 
9iade.  altho^  wards,  (being  still  drunk,)  to  execute  a  bond  for  the  con- 
fpch  drank'  veyance  of  his  lands  in  this  state,  in  exchange  for  lands  in 
Srt  occaSon.  Kentucky.  Wigglesworth  got  possession  of  the  Lmds  of 
«d  by  the  Steers,  but  never  made  any  conveyance  for  those  in  Ken- 
procnrement  tucky,  though  he  frequently  expressed  his  willingness  to 
^^he  other  execute  a  deed,  whenever  he  should  obtain  one  from 
V   ^*  Steers,  but  which  was  never  done.     In  this  state  of  things 

Steers  died,  intestate  i  and  a  bill  was  brought  by  persons 
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WORTH 
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vidotheii 


claiming  to  be  his  heirs  at  law  to  vacate  this  bond,  stating  OoTdBBm. 
the  circumstances  of  the  contract,  and  suggesting  that  it  1806. 
was  not  in  the  power  of  Wigglesworth  to  make,  a  good  title 
to  the  Rmd  in  Kentucky,  designated  in  his  bond  :  the  bill 
also  prayed  for  a  re-delivery  ox  the  land,  of  which  Wiggles- 
worth  had  got  possession,  and  for  an  account  of  the  pro- 
fits. One  of  the  witnesses  proved  that  the  contract  was 
made  in  the  morning,  while  Steers  was  sober,  but  another 
stated  that  Steers  was  called  on  by  Wigglesworth  to  bar- 
gain about  the  land,  after  dinner,  and  when  he  was  evi« 
dently  drunk ;  and  all  the  witnesses  agreed  that  he  was 
drunk  when  it  was  consummated  by  his  entering  into 
bonds*  The  person  who  drew  up  the  writings,  declared 
that  he  did  it  with  reluctance,  believing  that  Steers  was 
drunk  at  the  time,  and  also,  that  it  was  after  midnight, 
f  and  if  so,  Sunday  morning,}  when  they  were  executed  ; 
that  a  stranger,  who  was  present,  urged  the  impropriety 
of  closing  a  bargain  of  consequence  at  so  unseasonable  a 
time ;  that  the  witness  ^^  discovered  a  backwardness  on 
**  the  part  of  Steers,  and  a  forwardness  on  the  part  of  Wig- 
"glesworth,"  in  completing  the  contract. 

The  court  of  Spotsylvania  decreed  the  contract  to  be 
annulled,  and  that  Wigglesworth  should  re-deliver  the 
land  to  the  complainants,  but  without  any  account  of  pro« 
fits*  On  an  appeal  to  the  Superior  Court  of  Chancery, 
this  decree  was  affirmed* 

Botts  moved  for  a  supersedeas  upon  the  following 
grounds. •••  1st*  that  upon  the  face  of  the  bill,  the  plaintiffs 
had  a  plain  and  adequate  remecly  at  law,  upon  a  question 
purely  le^al ;  without  any  one  circumstance  to  give  juris- 
diction to  a  court  of  equity.«..'2d*  that  the  bill  changing 
^'  that  the  three  complainants  were  heirs  at  law  to  Abel 
*^  Steers*.*.that  he  died  leaving  neither  children  nor  father 
**  or  mother,  nor  brother  to  your  orator,  whereby  thty  be- 
'^  came  heir-  at  law  to  the  said  Abel,''  made  out  too  im- 
perfect a  title  under  Abel  Steers  to  warrant  a  decree,.*** 
and  If  a  decree  could  be  founded  on  such  a  bill,^  with 
proof  of  its  verity,  that  proof  is  not  furnished,  altlxough 
the  answer  denies  their  right  of  inheritance.***an{l,  od* 
that  Steers  was  not  drunk  when  he  made  the  contract, 
though  he  was  when  he  consummated  it ;  and  that,  if  he 
had  heen  intoxicated  without  the  procurement  of  the  dc* 
fendant,  the  contract  could  not  be  avoided«**«PoweU  on 
Contracts,  29,  30. 

The  Courts  {JLyorvsy  Roane  and  Tucker ^  Judges,)  denied 
the  supersedeas ,  conceiving  that  under  the  particular  cir^ 
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OcTOBBSt  ^timstances  of  this  case,  the  rule  stated  from  Powell^ 
1806.      would  not  be  infringed  thereby  ;  that  the  bill  was  sustain<4 

\^  ^  '  ^  able  on  the  ground  of  vacating  the  bond ;  and  that  on  both 
wortS**  grounds  the  decision  of  the  court  seemed  warranted  by 
against     Reynolds  vs.  Waller  (1  Wash.  164|)  and  other  cases* 

and  Dtbert  ^  ^  „ 

9o$bOa^.  Ford  against  Gardner  and  others* 

Where,  en  THOMAS  GARDNER  and  others^  next  of  kin  to 
ry*"hi^i!"'  Msiry  Gardner,  de<;eased,  filed  a  bill  in  chancery  in  Lou* 
drace  adduc*  i^a  county  court,  against  Francis  f^ord,  alledging  that  he 
ed  does  not  had  by  undue  means  procured  a  writings  purporting  to  b© 
*PP*"  ri  ^^  ^^^  ^^  ^^  *^^  ^^'^  Mary,  atid  bequeathing  to  him  her 
all  must  be  whole  estate ;  which  had  before  been  offered  for  torobatc 
presumed  to  in  the  county  court,  and  rejected,  but  on  an  appeal  to  the 
have  been  ie*  District  Court  of  Charlottesville,  admitted  to  record, 
^d  mnd  yj^g  defendant  filed  an  answer,  averring  that  the  will  waa 
duly  executed*  The  depositions  of  nine  witnesses  were 
Upon  an  Is-  taken  in  behalf  of  the  plaintiffs,  and  five  for  the  defend- 
sue  from  a  j|nt »  and,  altogether,  clearly  proved  that  the  will  was  not 
cham;ert  ro  ^^J  executed,  and  that  Ford  was  guilty  of  a  gross  fraud 
try  the  vali*  io  preparing  it,  and  offering  it  to  hef  to  be  executed^  when 
dity  of  a  will,  she  was  out  of  her  senses. 

the  amft  'pj^^  cause  standing  for  hearing,  &n  issue  was  directed 

dlmtionf  *  to  try  the  validity  of  the  will  on  the  la^  side  of  the  coun- 
respecting  ty  court.  A  declaratioii  Was  drawn,  stating  a  wager  that 
the  read)n|^  xht,  paper  purporting  to  be  the  will  was  not  valid ;  and  is- 
pen  fiM  in  ®"^  ^^  joined  upon  the  plea  of  iti  being  valid.  The  ver- 
the  causes  diet  w^s  *^  We  of  the  jury  find  that  the  paper  called  a 
otherwise,  **  will,  &c.  IS  not  valid.  Ujllon  a  motion  to  the  courts 
**^*f«3l*ar  ^^  behalf  of  the  defendant,  to  certify  thit  the  evidence 
of  them^on  ^^^  *°^  ^**  favor,  the  court  w^re  divided.  At  the  suc- 
tbe  trial  of  ceeding  term,  a  motion  was  made  foi^  a  new  trial,  which 
such  issue  being  refused  by  the  eourt,  the  defendant  filed  a  bill  of' 
«wm?for  *  exceptions,  stating  as  the  grounds  of  his  motion,  1st  the 
KversiogUie  division  of  the  court  above-mentioned.;  and,  2d  that  the 
proceedings,  answer  had  not  been  read  to  the  jury,  the  counsel  at  thd 
'V**h  *^"^  ^^  having  said  it  was  settled  at  the  District  Court,  that 
tefttses'to'^  it  should  not  be  read  in  such  cases,  in  consec[uehce  where- 
trant  a  new  ^f  it  was  not  offered  to  be  read.  The  c6urt  entered  a  de- 
triaL  cree  declaring  null  and  void,  the  paper  purporting  to  be 

^^  .  the  wiU  of  Mary  Gardner.  The  defendant.  Ford,  ap- 
veidict,  in  Pealed »  and)  the  decree  of  the  county  Court  was  affirmed 
well  »  caMy 
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by  the  High  Cdnrt  of  Cl^cery  i  from  whence  l^e  appeal-  Octobe», 
od  to  this  court.  1806. 

Rand^h.  for  the  appellant.     I  admit  that  the  deposi-  '^-^v'^'^i/. 

^-  •      1  •  •     ^  1-  «         t  Fob© 

tiona  mtbis  case  are  agamst  my  chent ;  but  they  ^e  un-i.      agamn 
important  as  to  the  qHestions  which  I  nlean  to  discuss*       t^Kniintn. 

The  first  point  I  contend  for,  is,  that  the  will  having  ««<*  otbert* 
been. tried  in  the  county  court,  and,  on  an  appeal  to  the  .       ,    , 
JDistrict  Court,  admitted  to  record,  the  parties,  (if  desi-  [h^cMrTlit^ 
foos  of  carrying  the  contest  farther,)  should  hate  ap-  ting  fh  chxn- 
^edled  to  this  court,  instead  of  bringing  their  suit  in  ctty,  «nj  % 
chaiicexy.    The  couiity  court  in  chancery  could  not  *°"i^'^j^{>?M2! 
Bul  a  will  which  a  superior  court  of  law  had  admitted  io  ie^ti*dat  ttl 
record  on  the  same  evidence  as  that  before  them*  /  The  Uiive  to 
i^ords  of  the  la^,  I  admit,  are  ambiguous,  (R'd  C*  c*  ^,  whst  passed 
$ec*  11  j)  but  their  meaning  appears  to  be,  that,  where  a  JJ^^  |^^^ 
will  has  been  admitted  to  probate,  any  person  interested,  biil«€«jue^ 
who  had  never  appeared  before  and  contested  it,  may,  with>^  kmIs  m  4lie 
in  seven  years,  appear  and  file  his  bill  in  equi^  ?  but  that,  "pWoa  i   f  f 
where  the  will  was  conteiited,  when  offered  foi;  probate,  \^^^^^ 
the  decision  should  be  finaL  mit  mIsI*  if 

In  this  case  the  will  was  contested  in  the  counter  court,  «<>  |Mwp'^  t^ 
Sn  the  first  instance,  and  rejected  j  but  that  decision  ^^  Ja^'2ii«^ 
ufterwards  reversed  by  the  District  Court,  and  the  same  ^^^^  r^lr^' 
.  will  admitted  to  record*  I  acknowledge  that  the  pro*  mtU^iMcoi^. 
4:eediQgs  dn  the  probate  are  not  a  part  of  this  record,  but  **?  **<*'  ^^ 
,  they  oilght  to  have  been ;  and  a  certiorari  for  a  more  comf  I^jj^ ^^ 
plete  redord  should  be  awarded*  ^nls  bf  ^ 

fficihanh   .The  case  of  Williams  vs.  Strickler,  3  CaUi  <M*irtV  iSgn- ' 
aso,  proves  thtt  a  certiorari  cannot  be  awarded  from  thU  jj^  **^  •••^• 
.  ^urt  to  9|ip|^y  any  omission  in  the  county  court  record*    ^\ . 

Bwmfilih.  H^wtvcr  that  inay  be,  1  shall  contend  Aim^  -  mit 
th^ihe  is  eHott^  in  tliis  recdrd  to  shew  that  such  proceed- T^^^Ms  «r^ 
ings  had  existed*  The  bill  expressly  states  that  the  will  ^'>|^ypy* 
hieid  been  contested  in  the  co^nty  court,  ard  established  in  ^T  ^i^Thaa 
the  District  Court*  Wyld  vs.  Ambler^  2  Wash*  4S,  shews  M^ifiptm^ 
'that  .ix>  coUnty  court  ^an  enjoin  the  judgment  of  a  District  ^^  c^aksm* 
Cburt*  It  follows  therefore,  by  analogy^  that  a  will  pr^v-'?**^,  j^T 
edjiii  the  tatter  cannot  be  annulled  in  the  fbimen  mHikh  iSn^ 

My  seGOxid  objection  is  that  the  isstte  did  not  literaHy ytmrH  Ma 
oiMtt]^y  with  the  law*  It  should  have  been  joined  oh  the  ^  ^^  ^^^ 
j)oint,:whether  the  paper  in  question  was  the  will  of  Mary  J^j^^Sf  *»JSk 
Gardner  or  not }  instead  of  which|  it  was,  whether  the  will  any  rthpeii* 
w^  valid  or  not*  In  thb  cfse  an  express  law  dictates  ton,  ^evm 
parCieular  words  to  be  us^d  in  making  up  the  issue,  and  ^^'  ^  ^^ 
therefore  iottght  to  be  strictly  followed^    Issues  at  com^eSSSS^t* 

M  ;  ...  probste^  may 
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OcTOBBB.  ffion  law,  silch  ^  non  assumpsit^  nil  dehet^  &c.  being  the 

1 806.      creatur<:s  of  the  courta^  may  be  modelled  by  Aem  accotd* 

^*<*v"*^  ing  to  thfcilr  discretion  ;  but  the  express  words  of  a  law 

oauff     c^n^^*     Ii^  Enfj^and,  in  cases  of  this  nature,  the  issue  la 

Gabdmbb   dcvisdvit  vei  noriy  and  synony  mous^  words  .are  rejected*     It 

and  others,  may  be  said  that  to  try  the  validity  of  the  will,  and  whe« 

*,*      *...      ther  the  paper  be  the  will  or  tfot  is  the  same  thing*     But 

ikforcsaid.  on  ^"^  great  object  is  to  avoid  vague  expressions,  whKh  majr 

thegrortb'dof  be  misinterpreted ;   for  juries  might  understaad  the  vah« 

a  fraud*   to  dity  of  the  will  to  depend  upon  the  question  whether  the 

-  Jj.* ^hlch'h*  dispositions  of  property  made  in  it  were  reasonable    m 

waTa  sttant  theif  Opinions.    The  strictness  I  contend  for  miay  appear 

fer   at    the  to  be  too,  gi-eat^  bttt  is  the  more  necessary,  sin^e  the  ver- 

^"'SL  ^^  ^^  ^^^^  ^*  final,   and  if  a  single  objection  is  deemed  sufficieDt 
^probate.        j^  ^j^^  j^^^  ^j^^  ^^jy  .^  annulled  ;  but,  unless  eVery  thing 

KetwSlh.  concurs  In  its  favor,  it  cdnnot  be  establishedw  -Besides^ 
JSlhafbeen  ^^^^  real  and  pergonal  estates  are  both  conveyed  by  a 
adlRitied  to  ^^%  (which  was  the  case  here)  a  jury  mrght  think,  if  it 
recoid  fai  a  Was  itfValid  as  to  dne,  it  was  invalid  as  to  the  other.  To 
dutriaeovit,  prevent  mistakes,  therefore,  as  to  the  grounds  of  deebioii^ 
•owtmdian*  8^*<^ne*8  ^^  ^^  ivords  of  thfe  issue  was  necessary* 
'€my  hat  ju*  As  to  the  points  made  in  the  bill  of  exceptions,  I  sfaaU 
riadjAton  to  not  press  that  concerning  the  division  of  the  court ;  but 
J^  **•  vsiWi.  ^hg  failure  to  offer  the  answer  in  evidence  is  important. 
The  court  by  signing  the  exceptions  admit  the  faet  that  the 
A  toimty  answer  was  not  read.  But,  this  being  a  suit  in  chancery, 
edurt  stttiB^the  answer  was  an  important  document,  and  ought  to  haVe 
lSw*»*^*S«  ^^^  read*  Wheli  zxi  issue  is  directed  by  a  court  of  e- 
to  dtrca  an  V^^^y  ^^  the  papers  ought  to  be  read  to  die  juty*  Tlfie 
istne  CO  be  answer,  particularly,  as  it  may  be  evidence  i^inst  the  de-i 
tfkd  on  the  fcndant,  should  be  evidence  fot  him,  where  it  is  reapon<« 
2de"or  the  ^^^^  ^^  ^^^  ^^^^*     -^  ^^^^  ^^  satisfy  the  dctascienee  oi  ft 


co'wt.^  C^urt  of  equity  ought  to  be  fair,  and  conducted  with  full 
^dii^^ussion,  and  great  liberality  should  prevail  itf  granting 
try  thT^T""*^^  trials..,*(Pickctt  vs.  Mortis,  2  Wash.  373*)    Even 
.diiy  ^.a  vill  ^^^  misapprehension  of  counsel  b  a  good  ground  in  a 
has  the  lane  court  of  equity  for  a  new  trial.     SucK  was  the  case  in  thia 
effeawithan  instance,  and  very  probably  the  opponent  counsel  led  to 
w^th^  IZ  ^^^  mistake  by  giving  it  as  their  opinion,  together  with 
'^irritiiig     in  that  expressed  by  the  rest  of  the  bar^  that  the  answer  could 
^tteaiiaii     is  not  be  read.    It  may  be  said,  that,  upon  the  merita,  the 
^  vill.  or  evidence  is  against  us ;  and  that  therefore  these  objecti- 
ons should  be  disregarded*     But  it  does  not  appear  that 
the  depositions  transcribed  into  the  record  were  all  the 
evidence  before  the  jury.    They  might  have  had  verbal 
.  evidence  before  them,  adduced  on  both  sides,  and  the  aii« 
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swer  might  have  been  all-important  to  turn  the  scale.  OcTomw, 
Bat  at  any  rate,  it  ought  to  have  been  heard,  as  the  jury  1B06.  - 
were  to  judge  of  it,  and  their  verdict  was-  to  be  final.  ^-^"'^-^ 

Hening,  for  the  appellees ,    The  first  point  intended,  to      tJ!Sm 
have  been  made  bj  the  counsel  for  the  appellant,  ^'  that  the    Gasbmsa 
^^  cause  could  not  be  directed  by  the  county  court  of  Lou*  jf^i  «ilMifr 
^  isa  on  the  chancery  side,  to  be  tried  in  the  same  court 
•*  on  the  law  side,"   has,   with  great  propriety,  been  a- 
bandoned :  for  it  might  be  shewp  both  from  principle  and 
practice,  that  this  ground  ws|s  untenable*     A  county  court, 
having  both  chancery  and  con>moQ  law  jurisdiction,  may 
entertain  a  bill  brought  for  the  purpose  of  setting  aside  a 
will ;  butas  the  validity  of  a  will  can  oi^lybe  tried  at  law(a)t 
and  the  county  court  has  no  power  to  send  an  issue  at  law  W^ '  ^^ 
to  be  tried  before  any  other  court,  it  necessarily  follows  ^^ 
that  it  must  be  tried  at  its  own  bar,  on  the  law  side.    The  . 
H.igh  Court  of  Chancery  may,  indeed,  direct  an  issue  to 
be  tried  before  any  court  whatever  ;  because  it  is  express- 
ly, authorised  by  statute  (6),     Sut  no  such  power  is  given 
to  the  county  courts ;  and  the  uniform  practice  has  been  W  «•  C.  p, 
to  direct  issues  to  be  trjed  in  their  oyrt^^  court  on  the  law ' 
side* 

The  (Court  of  exchequer  in  England,  which  is  analogous 
to  pur  county  courts,  in  point  of  jurisdiction,  always  sends 
a  matter  of  tact  from  the  equity  sid^t  to  be  tried  on  the  ' 
law  side  of  their  own  court,  (c^ 

But  a  new.  point  has  been  made  ;  "  that  after  the  will  Jf^^jT^ffiJ*^ 
^^had  been  contested,  before  the  District  Court,  on  the     '   ' 
^^  question  of  probate,  a  bill  could  not  be  brought  in  the  ' 
**  county  court  to  try  its  validity  :"  and  the  word  afdiear  ' 
in  that  clause  of  the  act  of  assembly,  which  speaks  of  the 
probate  of  wi^ls,  h^  beeu  relied  upon  as  favoring  this  * 
position.    Froui  a  fsdr  ei^positiQn  or  this  act  (^,  it  will  (^)  ^«  ^  P* 
be  seen  that  the  first  part  pf  the  clause  has  relation  to  the  *^  ■•*•  ^** 
probate  of  the  will  only ;  which  is  generally  considered  a  ; 
mere  matter  of  form,  a^dlirhiobi  from  its  nature,  must  of- 
ten be  an  ex  parte  proceeding.    The  subsequent  part  of^ 
the  dause  expressly  authorises  any  person  interested,  if 
he  i|hall  appear  within  seyen  years  afterwards,  to  file  his  ' 
bill  in  equity  and  contest  th^  Validity  of  the  will.    The' 
word  appear,  cannot  apply  to  proceedings  as  to  the  pro-'* 
bate,  eitner  in  the  District  Court  or  th^  coimty  court,  on 
the  law  sfde  :  for  how  can  a  party  appear,  by  a  bill  in  eV 
qiiity,  in  a  court  of  law  ?    An  unanswerable  argument  a« 
ninst  the  position,  that  the  judgment  of  the  District 
Cowt  If ajB  finals  is,  ^at  th^t  ^our^  had  np  power  to  direct 
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OcTp|i»B(    an  issue  to  try  the  validity  of  a  will  before  a|uiy.     Aii<l' 

'1806*      where  evidence  i$  complicated,  and  cbntradictbry,  aar  in 

^'^^V''^-*    thfs  case,  a  juiy  alone  is  competent  to  decide  pn  its  weight,  ' 

^tL*       ^^  ^9  ^^^  pbjection  that  a  county  court  cannot  take  cogw 
Giuimi^   piza^ce  pf  a  will  after  it  has  been  before  the  District  Court'^ 
wxrocbcri.    it  13  Sufficient  to  say,  that  the  county  court  has  chancer)r 
jurisdiction,  which  the  District  Court  has  pot,  and  that 
the  l?iw  authorises  it^     But,  to  all  the  objections  urged  by 
the  counsel  for  the  appellant  as  to  the  want  of  jurisdiction 
jn  the  county  court,  one  answer  may  be  grvcri  j  that  the 
appellani:  ^imself  went  to  trial  on  the  issue  directed,  with- 
ou^  filing  an)^  demurrer  ©r  plea  in  abatement  to  tfie  origi- 
'  sal  bill.     After  this,  it  is  too  late  to  aver  a  want  of  juris*  • 
•  diction,  even  if  there  should  be  a  doubt  on  that  s?ibject.(flr) 
(«}  SeeR.C  '    .'the  verdict  of  the  jury,  "  that  the  will  was  not  valid,'* 
•Se'  ^V  ^!^'  ^^^  also  been  considered  insufficient*     On  this  point  ma» 
.:..7         *      ny  authorities  might  be  adduced,  but  two  only  arc  suffici- 
ent.   In  Triakper  fiaisj  29d,  it  is  laid  down,  '*  that  if  the 
.    •*     •     1^ip.aU€r  and  substance  of  the  issue  be  found,  it  is  suffifi* 
'  **  iwjL^ ;  and  in  2  Ud  Raym*  860,'Tonkin  vs.  Crokeir,  it  i» 
held  ^^  that  after  verdict  the  court  will  admit  any  intend^ 
^^  xnent  to  make  the  case  good.'f     In  the'  present  case,  ^t- 
is  epntende4  that  the  issue  should  have  be6n  in  Hie  words 
of  the  act  of  assembly,  ^^  whether  the  writing¥e  &vt  wiflbf 
**  the  testator  or' not.**    iThe  issue  was,  **  wntrttier  the  wifl  • 
■     f  *  was  valid  Or  not  ;'* ,  and  the  jury  have  cxjpresslj^  found-  - 
**  tn^t  it  was  not  valid.*'.    Under  this  finjding  of  tne  jury^ 
the  court  wijl  intend  that  the  writing  did  not  po^ses^  those  ' 
remiieitesi  w^^cli  w6uld  make  it  the  will  of  the  testatrix*' 

.Jfut  It  is  saidl-,  th^t  the  county' court  ought  to  have  ^r-  ' 
recte4  a  new  trial  of  the  issue,  because  on  the  question  to' 
...     jcertify  as  to  the  weight  of  evidence,  the  court  wals  equal- 
'        •  -   ly  divided ;  and. because  the  answer  of  the  defendant  in 
diancery  was  not  read  oh  the  trial  of  the  iksue  at  law. 
.To^rant  a  new  trial  of  the  issue  was  entirely  at' die  d!s- 
cation  oiE 'the  court ;  and  after  a  jury,  weighing  the  cpn^ 
tradictory  evidence  in  the  cause,  nad  decided  iagain^  the 
w^^  the  new  trial  was  properly  refused.     It  is  'deniecf  by , 
the^ppellees  that  any  objection  was  mad^  to  reading  tl^e . 
iai^wer  of  the  appellant,  on  the  trial  of  the  issue ;  nor  doc^i 
it  .judicially  aippear  to  thia  court,  that  it  tiras  not  read. 
Ttne  Issue  was  tried  at  thb  August  tenh,  on  the  law  side^ 
and  certified  to  the  court  in  chancery,  at  the  Kovemtcr 
term  following  ;  and  then  for  the  first  time,  an  exception 
was  improperly  taken  before  the  court  sitting[  in  chancery^- 
tp  m  opinion  decided  by  a  court  of  I^tr ,  at  a  former  term^ 
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£xcepti6iis,  to  be  valid,  must  be  taken  at  the  mal,  and    OoTom^a^ 
not  after  verdict  (<i)  ;    and  are  only  proper  to  bring  in*  ^  ^j^ 
to  tho  record  some  opinion  of  the  court,  or  tome  matter, 
which-  would  not  otherwise  appear  in  it.     The  division  of 
the  court  dK/  appear  upon  the  record,  and  the  fact  of  omit- 
ting to  read  the  answer  not  having  been  stated  at  the  tri«   u4  tnhtn. 
al,  neither  ground  was  sufficient  to  warrant  a  bill  of  ex«  .  ^  ^^j.  ^^^ 
ceptipns  at  the  time  it  was  taken.  p.  315.  h  i 

Wickhaifi^  on  the  same  side.    Mr.  Randolph's  first  point  Saik^  sioB, 
is  not  properly  before  this  court,  as  the  proceedings  in  ^^^^    ^* 
the  county  and  District  Courts  are  not  inserted  in  the  re-  ^"•T^ 
cord ;  but,  supposing  they  were,  the  conclusion  he  has 
drawn  is  incorrect.    The  act  of  assembly ,(^)  has  altered  ^^*  ^^  q^  ^ 
the  mode  of  proceeding  at  common  law  relative  to  pro-  92, 1. 11/12. 
bates.     At  common  law  the  commencement  of  the  pro« 
bate  is  by  a  summons,  which  must  be  executed  on  all  the 
parties  interested,  who  must  be  before  the  ecclesiastical 
court  brfore  proof  of  the  will  is  received.      But,  by  this 
act,  the  cotinty  court  may  admit  the  probate  immediately^ 
and  any'  person  interested  may  .file  a  bill  in  chancery,  and 
have  the  validity  of  the  will  tried  by  a  jury  within  seveti 
yeara  thereiEfter.    The  plain  meaning  of  the  act  must  be 
that  thiflf  inay  be  done,  notwithstanding  it  was  contested 
on  'the  prbbiate ;  for  w%ich  there  is  a  very  good  reason  ; 
that  th^  parties  contesting  might  not  at  the  time  have  beea 
fuffy  pi-epared  with  testimony,  not  having  had  notice  by 
a  summons^  and  the  probate  beibg  alhwed  immediately.      1 
In  thi^  icaste  particularly,  «ome  <>f  the  parties  are y^m^  co- 
verts  dnd^infants,  and  there  is  no  proof  that  they  appear^- 
ed  iit  the  county  court*      Ford  was  the  appellant  from 
that  court  to  the  District  Court.    His  giving  an  appeal 
bond  to  th^  parties  interested  does  not  prove  that  they 
appeared,  or,  if  an  appearaitce  was  entered  in  the  District 
Court  record,  that  is  no  proof  that  all  the  present  parties 
appealed ;  and,  if  any  one  of  them  failed  to  appear  and 
contest  the  will  on  the  probata,  that  one  by  the  express 
words  of  the  act  had  a  right  afterwards  to  bring  a  suit  in 
chancery  within  seven  jrears.     However,  if  the  previous^ 
contest  m  the  county  and   District  Courts  precluded  the 
bringing  this  suit.  Ford  ought  to  have  pleaded  that  cir. 
cumstance  in  s^batement ;  and,  as  he  did  not,  it  is  presu- 
mable that  the  records  of  those  courts  would  have  shewn 
nothitig  in  Kis  favor. 

It  is  objected  that  the  county  court  could  not  annul  the 
judgment  of  the  District  Court,  which  admitted  the  will 
to  record.  *  But  this  argument  applies  s^s  forcibly  to  the 
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OdTdBBK;  case  of  i  county  coul*t  in  chancery  annulling  a  wiU  of 

1805.      which  a  probate  has  bee^  hgd  :  before  a  former  comity 

%  i^i^^ii^-  cQurt.    .  In  this  there  is  no  clashing  of  jurisdictions ;  as 

^*'**       the  decision  is  made  upon  difFereni  OV;  additional  evidencei 

cfsD^BK    ^^^  ^^^  probate  is  not  intended  by  the  act  of  assen&bly  to 

znd  otters  *be  condusive.    The  case  of  Wyld  :?«•  Ambler  is  against 

Mr.  Randolph;  for  the  qaestiqn.  here  is  no^  tpTeverse 

pr  annul  the  judgment  ofthe  District  Court,  (wt^ich  the 

V*    .      county  court' <JouTd  not  have  done  ;)^  but  to  decide  ^^'h^^ 

ther  the  will  was  obtained  by  ifrs^udand  forgery,  ,  "\VedJo 

not  say  that  the  District  Court  did  wrong,  but;  that  they 

very  properly  left  us  to  pur  bill  in  equity,  which  co^ld  i^ot 

^    ,     .    .  be.  received  by  themselves,  and  therefore  was  filibd  io  the 

*. ,        county  courtv     It  may  be  objected  that  the  suit  oitglit  to 

have  been  brought  in  the  High  Court  of  Chancery. .   If 

I  considered  only  my  own  interest  as  a  lawyer,  I  might 

be  in  favor  of  this  doctrine  ;  but  I  can  see  no  necessity 

for  condnuig  the  suit  to  the  High  Court  of  Chancery ; 

as,  for  the  reasons  already  given,  the  authority  of  the. 

county  court. )vas  uQt  set  up  against  that  of  tlij^  Pi^ti^ict 

/      Court.  ...... 

All  thesr  objections,  however^  are, in  s^bseaiiice,..p\9^  . 
lathe  juriscUistlon,  and  are  now  too  ULt^^^^as  they  wer^not 
filed  in  the  first  instance.  •  The  motipn  for  a  cetth^ari  i^  . 
equally  too  late,  for  no  ^uch  mbtipn  was  m^^^de  tor  the:* 
Chancellor  ;  and  can  thi.s  court  reverse  his  decree,  whe^. 
it  is  evident  th^t  he  did  right  on  the  record  before  \\\vck  I . 
Xb^  controversy  concerning  the.  words  of  the  issue  is 
without  foui^dation*    There  was  ah  acquiesceijice  in  the 
words  u«edon  the  pccaaiotij  for  no. objection  v^a^  xn^e^ 
amd,  at  the  worst,  it  ]Mras.only  informal^  and^  being  sub- 
stantially good,  ought  not  to  be  disturbed.    But,  in  fact, 
the  issue  wAs  formal  and  good*.     No  set  form  of  words 
is  prescribed  ip  the  act  of  as^robly,  nor  in  {Ingland, 
w'here  some^times  it  is  devUavit  vel  noriy  and  sometimes  a 
wager  is  laid  and  the-issue  is  joined   on  the  pleii  ofnon 
ass^mpsiio     The  only  question  in  such  cases  is,  wheth^ 
the  jury  had  th^  merits;  before  them*  , 

Judge  TUCK£R».**What  evidence  is  there  that  the 
zoitf  was  before  them,  and,  if  not,  how  coidd  tl^ey  have  de« 
cided.upon  it?  '..::, 

Wickham*  The  will  mvst  have  been  before  them,  bjr 
a  subpoena  duces  tecum  ;  or  a  copy  was  received  by  con-» 
sent,'  and  at  any  rate  it  was  suffi<:ientiy  identii^ed  by  the 
bill  ^nd  answer.  There  is  no  necessity  for  i^t'/^iginal 
%viU'3  feeing  before  the  jviry,  unless  demanded  by  the  par-i 
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ties;  and>  as  no  exce{>tfoa  waa  taketi^  it  U  to  be  inferred  .  0«toi^9 
that  it  was  there.   In  this  case  espeeially  it  was  not  wahf-       1906. 
ing.    The  question  here  was  not  about  the  contents  of  ^"O*^^^^ 
the  paper,  but  whether  Mrs.  Gardner  was  in  her  senses      af^^t 
or  not.     The  practice  of  the  country  is  in  favor  of  this    Ga&d^jib 
•position.     The  Chancellor  directs  the  issue  to  be  tried  at .  snd  othciti 
the  bar  of  any  court  he  pleases,  and  it  never  appears  by 
the  record  whether  the  will  was  before  the  jury  orlaQt, 
unless  an  exception  is  taken*    Indeed,  this  court  ha^  of- 
ten sfttoik  probates,  and  never  had   the  original  will  be- 
fore them  but  in  one  instance*      The  objection  concern- 
ing the  division   of  the  court  is  given  up.    M^Call  v.n 
Grahdm  in  this  court  is  <!onclusive  upon  that  point*    The 
exception  that  the  answer  was  not  read  was  not  made  at 
a  proper  time  i  and  if  the  answer  could  lawfully  have  been 
read,  it  was  his  own  neglect  that  it  was  not*    But,  I  con- 
tend  that  the  answer  ought  not  to  have  been  read.    The 
only  instance  where  an  atiswer  rs  to  be  read  to  the  jury  is 
where  an  issue  is  directed  on  an  equitable  point  to  inform 
the  conscience  of  the  Chancellory  not,  m  this  special 
mode  of  proceedihg  under  the  act  of  assembly.    For  a 
man  might  forge  a  will,  and  afterwards*  if  his  answer 
could  be  received  as  evidence,  support  it  by  his  own  oath. 
BuUer's  N.  P.  238  and  2B5,  and  12  Yiner  88,  shew  that 
the  answer  ought  not  to  be  evidence,  except  where  a  dis- 
covery is  prayed* 

Judge  TUCK£R.«..Does  not  this  bill  pray  si  disco* 
very  ?  ' r 

IVicAhanu  It  is  in  the  usual  form,  praying  the  defen- 
dant to  answer,  &c. ;  but  it  is  not  a  bill  for  discovery ;  be- 
cause other  evidence  was  relied  upon,  and  not  the  oath  of 
the  defendant*  Altho'  in  forviy  a  discovery  was  require 
ed,  yet,  in  substance,  it  was  intended  only  to  have  the 
question  tried  under  the  act.  But,  on  the  meritn^  the 
answer  was  unimportant^  and  could  have  had  no  effect ; 
being  expressly  contradicted  by  nine  witnesses.  The  ob« 
servation,  that  there  might  have  been  other  evidence^ 
which  does  not  appear,  has  no  force ;  because,  if  there 
was.  Ford  ought  to  have  stated  that  fact  in  his  exceptions ; 
for  exceptions  of  this  sort  ought  to  state  all  the  evidence. 
Haruklph^  in  reply.  The  real  subjects  of  enquiry  in 
this  case  are,  1.  Whether,  after  the  probate  in  the  Dis«- 
trict  Court,  an  issue  could  have  been  directed  to  try  the 
validity  of  the  wilL^.^.  Was  the  issue  properly  expre»- 
sedf«...d.  Ought  not  the  will  toiiave  been  before  the jik 
ry,  and  was  it  there  ?««Mand  4*  Is  there  not  proof  that  the 
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ObTOBBky  answer  wis  omitted  to'be  read^  ahd  o^ht  not  relief  to  bd 
1  d06.     •  |riven  for  that  omiasion  ? 

V  "^       1.  I  contend  that>  after  the  probata  in  the  District 

^^^^      Court,  the  issue  ought  not  to  have  been  directed.     The 

CUMtn^K  genciral  rule  is  that  the  judgment  of  a  District  Court 

tad  oMts.  must  stand,  unless  it  be  reversed  bjr  a  superior  tribunal. 

To  this-rule  I  grant  that  exceptions  may  be  made  by  ^le* 

eial  laws :  but  in  this  case  there  is  none. 

The  fact  that  the  present  appellees  did  appear  and  con- 
test the  will  is  not  established  by  positive  proof,  but  may 
be  fairly  inferred  from  the  record*      A  strong  presump- 
tion arises  from  the  circumstance  that  the  bill  (loes  not 
complain  of  the  will's  being  admitted  to  probate  in  their 
absence.     The  appeal  to  ilie  District  Court  proves  that 
there  were  parties  contesting  before  the  county  courts 
since  there  cannot  be  an  appeOant  without  an  appellee* 
That  some  of  them  were  infants  and  feme  coverts  is  a 
point  of  no  consequence  ;  for  they  were  represented  by 
the  rest,  and  their  appearance  binds  them^ualees  eoUusi- 
on  be  proved ;  for  it  would  be  ridiculous  to  permit  twen* 
ty  distributees  one  after  another  to  bting  suits  to  try  a 
wilK     If  so,  and  dxflferent  verdicts  should  be  given  fa^  the 
Juries,  would  the  majority  of  those  verdicts  prevslitf  Or 
is  a  will  to  be  established  against  some  and  not  agun^ 
the  rest  ?  The  objection  that  some  of  them  mi^t  haVe 
been  accidentally  present,  and  only  asked  questioba^  with- 
out being  prepared  fiilly  widi  evidence,  cantiot  prevail : 
because,  it  that  was  the  case,  they  ought  to  have  carried 
it  farther  i  and  to  the  last  decision  upon  it  in  the  Court 
of  Appeals,  an  opportiBiity  to  introduee  their  witllesae» 
would  have  been  furnished.    If  any  one,  therefore,  was 
present,  and  asked  a  single  question,  he  was  liabk  for  all 
the  consequences  of  not  carrying  the  contest  farthcfn     It 
isr  asked,  why  did  we  vtot  plead  this  £Apt  iri  the  ^burt  of 
Chancery?  I  answer  because  the  contestation^ was  appa- 
rent in  the  bill  itself.     If  it  was  not  sufficiently  evident, 
the  Chancellor  ought  to  have  caused  all  proofs  for  satis- 
fying his  conscience  to  be  brought  forth ;  and,  aa  no  such 
measures  were  taken^  the  masdm,  ^va/  stabitur  fir^eswu^ 
tioni  Amec  proktur  in  contmrium,  ttppUts. 

As  to  the  law  arising  on  that  fact;...kthe  obvioos  inter- 
pretation of  the  act  of  assembly^siippoaes  nonappearance 
and  non-contestation.  Its  words  are,  *^  if,  /unvevcr^  any 
^*  person  interested  shall  within  seven  years  afterwards 
•*li/H»i^Br,^c.'^    Here  the  ihird  htmever  is  synonymous 
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with  notwithstanding^  and  means  something  contrary  to    Ootobeb^ 
\^hat  had  been  before  done  ;  implying  that,  if  any  person,       1806. 
ivho  had  hot  apfieared  at  the  firobate^  shall  within  seven    ^  ^    "^ 
years  afterwards  aj^^^/r,  Wp.     Reason  and  justice  are  in       g^J^ 
£ivor  of  this  construction ;  because,  in  cases  where  the     GAsoaBa 
parties  have  appeared  at  the  time  when  the  will  is  oflfered   Md  otiicn* 
lor  probate,  the  suit  in  chancery  is  untiecessary,  the  whole 
subject  of  law  and  evidence  being  open  upon  the  appeal  % 
die  court  examining^  witnesses,  and  deciding  upon  the 
merits  of  the  question.    If  the  merits  were  not  before  the 
District  Cou)*t  in  this  case,  they  might  and  ought  to  haVe 
£een.     Besides,  why  should  twenty  chances  of  annulling 
the  will  be  given  to  those  opposed  to  it,  and  only  one  of 
supporting  it  to  the  other  party  ?  According  to  that  doc« 
tviney  even  if  the  contest  had  been  carried  up  to  the  Court 
of  Appeals,  a  suit  in  chancety  might  afterwards  have 
been  brought* 

Mr.  Wickham  has  mistaken  the  practice  in  the  ecclesi* 
astical  courts.  The  practice  of  filing  a  caoeat  to  prevent 
letters  of  administration  from  being  improvidently  issued 
proves  that,  otherwise,  the  parties  would  be  bound  by- 
the  first  examination.  But  the  doctrine  on  that  subject 
has  no  application  to  the  present  question.  Our  new  faw^ 
passed  in  178^,  aiid  transcribed  in  1792,  was  not  intend- 
ed to  guard,  (as  they  do  in  the  ecclesiastical  courts)  a« 
gainst  precipitate  proof;  by  requiring  parties  to  be  sum« 
moned  before  they  should  be  bound  by  the  probate.  The 
act  of  1^48  ch.  3,  s.  4,  directed  the  heir  to  be  surampned 
where  the  lands  or  any  part  diereof  were  devised  away 
from  .hiin  \  but  did  not  require  the  distributees  in  any 
case  to  be  summoned.  An  appeal  was  their  only  reme- 
dy, except  in  cases  of  disability  by  infancy,  &c. ;  in  which 
an  amplication  to  the  court  wa^  idlowed  within  ten  years 
after  the  disability  removed  ;  and  yet,  under  that  law,  no 
imustice  was  ever  complained  of.  The  suit  in  chancery 
to  try  the  will  was  introduced  by  the  act  of  1785,  to  give 
relief  upon  principles  oi  equity  only  \  namely,  where  the 
complainants  were  undefended,  having  not  appeared  and 
contested*  But  it  is  objected  that  the  decision  of  the  Dis- 
trict Court  ought  to  have  been  pleaded  in  abatement  or 
bar.  I  ask,  is  this  a  regular  suit  in  chancery,  or  not  ?  If 
it  is  not  a  regular  suit,  but  only  so  inform^  for  the  pur- 
pose of  having  the  issue  directed  to  try  the  will,  then  the 
law  of  abatement  does  not  appl^.  If  it  is  a  regular  suit, 
the  bar  is  apparent  frbm  the  bill  itself ;  the  court  could 

N 
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OaT»if  ft»  have  no  jurisdiction  but  by  virtue  of  the  act  of  assembly, 

1806*      j[nd,  that  failing  to  bestow  it>  their  jurisdiction  failed. 

^"^P^'^^'^   The  rule  is  th^,  where  in  any  shape  it  appears  that  the 

Jro^«e     ^^^^^  ^^  ^^  jurisdiction,  it  is  immaterial  whether  it  be 

GAVL^^k    pleaded  or  not. 

%n^  others.  2;  TMe  issue  and  verdict  thereupon  were  improper  for 
the  reasons  I  have  assigned  before.  Besides,  the  bill  does 
not  pray  an  issue  to  be  awarded,  ^nd  the  prayer  for  «« 
neral  relief  is  not  sufl^cient.  Our  acquiescence,  byjom- 
ing  in  the  issue  afterwards  illegally  tendei*ed,  cannot  pre« 
elude  us  from  contesting  it  now  i  because  Ford  was  com* 
pelled  to  accept  it,  in  submission  to  the  authority  of  the 
court. 

3.  The  will  was  not  before  the  jury ;  because,  having 
been  recorded  in  the  District  Court,  it  could  not  have 
been  before  them  but  Hy  a  sttbpoena  ducea  tecum ;  which 
is  not  to  be  presumed,  as  it  does  not  appear  in  the  record* 
It  is  indeed  very  questionable  whether  the  clerk  of  the 
county  court  was  authorised  to  issue  such  a  writ  to  the 
derk  of  the  District  Court,  the  latter  being  an  officer  of  a 
superior  court*  It  is  said,  howevet,  that  the  presence  of 
the  wilt  was  not  necessary.  But,  since  the  jury  were  to 
judge  of  its  va//////y  in  every  tesfiect^^s  well  whether  it 
was  attested  by  the  legal  number  of  witnesses,  or  the  sig- 
nature was  genuine,  as  whether  it  was  fraudulently  ob« 
*.  tained,  they  could  not  have  done  so  without  having  it  be- 

fore theni.  The  court  also,  without  inspecting  it,  could 
not  have  been  enabled  to  decide  properly  the  motion  for 
ft  new  trial.  And  how  can  this  court  determine  whether 
they  dad  right  or  wrong  ?  But  it  is  pretended  thsft  the  par* 
ties  dispensed  with  it.  I  deny  that  this  was  done  by  Ford* 
The  Gardners  indeed,  who  sought  to  destroy  it,  ought  to 
have  caused  it  to  be  produced,  and  should  have  set  it  forth, 
as  an  exhibit  annexed  to  their  bill. 

4.  The  Omission  to  read  the  answer  was  a  sufficieftt 
ground  for  a  new  triaU  Our  opponents  object,  1.  that 
the  fact  of  the  omission  is  not  proved  ;  2.  that,  if  it  had 
been  read,  it  could  not  have  availed ;  and  3.  that,  if  it 
was  omitted,  it  was  thro*  the  fault  of  the  counsel  of  Ford 
himself.  To  the  first  objection,  I  answer^  that  the  bill  of 
exceptions  states  the  &ct  of  omission,  and  must  be  taken 
as  a  certificate  from  the  court  themselves  of  its  truth....! 
Salk.  288,  which  has  been  cited  to  shew  that  exceptions^ 
to  be  valid,  must  be  taken  at  the  trial,  speaks  only  of  a 
regular  bill  of  exceptions,  after  the  cause  has  been  decide 
ed,  not  while  the  suit  is  stiU  depending/ 
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Judge  LYONS— .Row  could  the  eouit,  to  whom  the 
motioa  for  a  new  trial  wa^  madei  X^p^  the  fact  of  the  o-      1606. 
mUsioB  at  the  former  court  ?  v^v-w/ 

Bandolp/u    The  Judges  in  the  county  court  In  chance-      g^^Zt 
ly  and  at  common  law  are  the  same  persons ;  and»  if  the    Gamdvbr 
court  on  the  chancery  side  undertook  to  assert  thjs  from  >w^  othert. 
their  own  kno^^ledge^  who  can  control  }t  ?  But,  admit  that 
this  is  not  a  true  bul  of  exceptions  ;  it,  nevertheless,  con« 
tains  matter,  especially  when  backed  by  the  circumstance 
of  the  court's  being  divided  on  the  weight  of  evidence, 
which  ought  to  be  noticed  on  a  motion  for  a  new  trial  in 
a  court  of  equity,  where  ^ere  $^d^vits  are  often  const* 
dered  as  sufficient. 

2.  If  the  answer  had  been  read  it  might  have  availed  ; 
because  it  is  the  general  rule  in  equity  that  it  shall  be 
iread,  and  why  did  the  law  direct  the  suit  to  be  brought  in 
chancery  J  if  chancery  rules  are  i^ot  to  prevail  ?  Every  rea* 
son  is  in  favor  of  this,  because,  after  attempting  to  obtam 
a  discovery  from  the  defendant's  oath,  the  plaintiff  ought 
to  abide  by  it^  His  being  charged  ^ith  forgery  is  immate* 
rial  I  for,  if  he  was  guilty  o^  that  crime,  prosecute  him  at 
common  law ;  but,  when  you  bring  him  into  chancery,  let 
his  answer  be  read.  And  the  charge  in  this  case,  as  in 
others,  ought  not  to  be  presun^ed  until  proved.  The  is« 
aue  was  founded  on  the  biU^  imB%uef  and  de/io^itions.  Bul» 
ler^s  N.  P.  238,  shews  that  the  depqsitioiis  could  not  have 
been  read  without  first  reading  the  bill  and  answer.  By 
what  right  then  did  they  re^d  the  depositions  ?  The  ans« 
wer  is,  because  written  evi4ence  is  admitted  in  chancery. 
If,  therefore,  the  rules  of  chancery  prevailed  in  part,  why 
not  in  tcto  f  Besides,  thejfna/ AeariW  in  such  cases  is  up* 
on  the  bill,  answer  and  exhibits*  Is  it  not  absurd  to  in* 
troduce  the  answer  on  the  (inal  heariDg,  when  it  can  have 
no  effect,  after  the  verdict  \i2A  decided  the  question,  and 
not  admit  it  in  the  first  instance,  altho'  it  might  then  be 
of  use  and  waa  a  part  of  the  record  ^2  Viner  88,  and 
BuUer  23r»  do  not  apply  to  this  case.  The  necessity  of 
reading  ^e  answer  is  farther  eyident  from  this  considera- 
tion, that  the  evidence  of  the  piac^  where  the  will  was 
signed  was  introduced  a|aiti|st  i^.  The  answer  might 
have  removed  that  difficulty^  There  was,  moreover,  con* 
flicttng  testimony,  and  you  cannot  select  a  particular  point 
and  call.it  fatal.  The  will  would  have  been  good  as  to  • 
personal  property  without  much  solemnity }  and  the  ans^ 
yrtx  implies  its  perfect  execution  ;  so,  at  least,  the  jury 
f^ght  hWe  un4er8tQo4  it*    In  addition  to  all  this^  witieij^ 
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OPTOBBS9  the  character  ofa  man,  who  has  hitherto  supported  a  good 

1806.      reputation,  is  in  question,  surely,  his  answer  should  be 

^      V    ■  ^  admitted  to  be  read  in  his  vindication,  to  have  sUch  q^edit 

e^aiZt     ^  ^^?  i^^  "^y  think  it  deserves. 
^AJiDVBi^    '  5.  Pickett  vs.  Morris,  2  Wash,  proves  that  an  omission 
and  others.  t)y  the  counsel  on  one  side,  when  occasioned  by  a  inisre* 
"  presentation  made  by  the  counsel  on  the  other  side,  is  a 
ground  for  a  new  trial* 

Tuesday,  Nov.  4th.  .  The  president  delivered  the  o- 
pinion  of  the  court,  Q)resent,  Lyons^  Carrington  and 
TuckeTy  Judges,)  that  the  decree  of  the  High  Court  of 
Chancery  should  be  affirmed  $  and  observed  that,  for  the 
information  of  the  bar,  he  tirould  state  the  principles  upoii 
Which  that  opinion  was  founded. 
^  Having  stated  the  case,  he  proceeded  as  follows  :...• 

It  does  not  appear  what  evidence  was  given  to  the  ju- 
jjy  and,  as  no  exception  was  filed  at  the  trial,  all  musit  be 
presumed  to  have  been  legal  and  right. 

In  the  exceptions,  which  were  filed  at  a  subsequent 
f  erm,  no  proof  of  what  is  said  to  have  passed  between  the 
counsel  at  the  bar  is  stated,  but  it  appears  to  have  been 
merely  a  suggestion  of  the  counsel  who  drew  the  except 
,  iions.  The  court  therefore  did  iiot  and  could  not  err  iri 
refusing  the  new  trial,  when  the  answer  had  not  been  of- 
fered to  be  reiad.  'As  no  direction  from  lihe  court  sitting 
in  chancery  had  been  given,  respecting  the  reading  of  the 
depositions  or  any  of  the  papers  filed  in  the  cause,  the  o* 
mission  to  read  any  of  those  documents  was  unimportant^ 
if,  in  fact,  there  was  such  an  omission. 

The  original  will  might  have  been  produced  at  the  tri- 
al ;  and,  as  no  exception  for  the  want  of  it  was  taken^ 
must  how  be  presumed  to  have  been  before  the  jury. 

The  heirs  and  distributees  are  not  summoned,  under 
our  act  of  assembly,  to  contest  a  will  when  it  is  offered 
for  probate.  The  persons  interested  in  this  instance 
therefore,  not  being  summoned,  knew  not  when  the  will 
would  be  exhibited  to  the  court,  and  the  probate  could 
not  be  binding  upon  them*  Some  of  them  might  have 
been  by  accident  in  court,  and  contested  the  wiU,  but  that 
could  not  bind  others  who  were  infants,  &c.  i  nor  is  the 

Erobate  binding  or  conclusive  on  any  of  them,  who  might 
e  strangers  then  to  the  fraud,  and  have  discovered  it  af- 
terwards. The  true  construction  of  the  act  of  assemblv 
is,  that,  if  the  fraud  be  discovered  within  seven  years  afc 
|er  the  probate,  any  person  interested  may  by  bill  in  chan- 
cery contest  Its  validity  upon  an  issue  to  be  made  up^ 
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whether  the  writing  produced  be  the  will  of  the  testator   0«T«iBm«. 
or  not*    Validity  means  certainty ;  and  certainty  truth  ;       1806. 
eo  that  the  issue  was  whether  the  paper  in  question  was    *"^"^^^^^ 
the  true  will  or  not.  l^HIL 

The  county  court  in  chancery  had  a  right  to  direct  a    GAkovsa, 
trial  of  such  an  issue,  as  well  as  the  High  Court  of  Chan*    avdotta^ 
eery,  and  the  judge  of  the  last  mentioned  court,  altho'  te- 
nacious of  his  jurisdiction,  was  of  this  opinion ;  or  he 
would  not  have  affirmed  the  decree.  ' 

The  case  of  a  deed's  being  proved  in  the  General 
Court  is  analogous  to  the  present.  A  county  court  is  not 
thereby  precluded  from  enquiring  in  chancery  into  any 
fraud  committed  in  obtaining  8uch  deed,  and  from  set* 
ting  it  aside :  nor,  altho'  a  wiii  has  been  proved  in  a  su* 
perior  court,  can^e  county  court  in  chancery  be  prevents 
ed  from  annulling  it  for  fraud. 

The  court  therefore  is  of  opinion  that  the  decree  be 
;iffirmed« 


Kemp  against  the  Commonwealth.  sut'^oaoLr* 

BT  an  act  of  assembly,  passed  in  1786,  intituled^  *^  an  The  set  of 
**  act  to  amend  the  act  for  ascertaining  certain  taxes  and  M«jt«»on» 
<^  duties,  and  for  establishing  a  permanent  revenue,"  the  j^mJ^on,  in 
compensation  to  the  commissioners  of  the  revenue  was  behalf  of  the 
changed.     In  consequence  of  a  construction  put  on  that  commoa- 
act,  several  commissioners  drew  the  ^20'per  annum  which  JJ^f'  ^|^ 
had  been  allowed  prior  thereto.    An  act,  passed  in  1790,  son  who  has 
referred  it  to  the  General  Court  to  decide  whether,  sub-  received  p«b« 
sequenttothat  of  1780,  the  commissioners  were  entitled  ]^  "wney  ^ 
to  the  £20  per  annum  ;  and  directed,  that,  in  case  of  a  {^e  te^i^^^ 
decision  against  them,  legal  proceedings  should  be  insti* 
tuted    to  compel  those,  who  had  received  it,  to  refund. 
The  General  Court  were  of  opinion  that  the  commission* 
ers  had  ho  right  to  the  sum  in  question ;  and  their  deci« 
^ion  was  affirmed  by  the  Court  of  Appeals.    The  pre« 
sent  case  was  that  of  a  motion  against  Peter  Kemp,  com- 
imssioner  of  the  county  of  Middlesex,  to  cojnpel  him  to 
refund  the  sum  which,  under  the  aforesaid  erroneous  con« 
itruction,  he  had  received.    The  only  defence  relied  on 
at  the  trial,  was  the  act  of  limitations,  which  was  over- 
inled  by  the  court,  and  a  judgment  entered  in  favor  of 
the  commonwealth  ;  to  which  judgment  Kemp  obtained 
a  writ  of  supersede^. 
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Wiciham,  for  tbe  plaintiff  in  error.  TH0  pointibr  whicliu 
I  contend  is,  that  the  commonweakfa  is  hatred  by  the  act» 
of  limitations,  although  not  specially  named*  The  ca^e> 
of  Gaskins  vs.  the  Commonwealth,  (1  Call,  194,)  proves, 
that  an  individual  cannot  obtain  a  supersedeas  against  a 

1'udgment  on  behalf  of  the  commonwealth  after  five  years, 
lave  elapsed  since  it  was  rendered.  ^  The  commonwealth 
may  therefore  plead  that  act  against  an  individual,  tho^gh^ 
no  express  provision  exists  in  its  favor.  Why  then  shoul4 
not  the  individual  be  permitted  to  plead  it  against  the 
commonwealth  ?  Even  the  odious  doctrine  of  nuUum  temm 
pti8  occurrit  regif  which  prevails  in  England,  does  not  au« 
thorise  the  king  to  plead  the  act  of  liiniutioiia  against  a 
subject,  who  is  not  permitted  in  the  s^me  case, to  plead  it 
agamst  the  king*  The  maxim  there  is  reciprocal,  wd 
ought  to  be  so  here,  if  it  applies  at  all. 

It  may  be  said,  this  is  a  motion.  But  the  case  of  |he 
Auditor  vs.  Graham,  (1  Call,  475,)  shews  that  the  act  of 
limitations  extends  to  a  motion ;  and  Lee  vs.  Peachjr,  (3 
Call,  220,)  does  not  differ  from,  that  in  principle ;  the  dis* 
tinction  being,  that,  in  the  latter  case,  there  was  a  bond 

J;iven  by  the  aiieriff,  which  prevented  the  act  of  limitation^ 
rom  barring  the  motion.  Besides,  the  varying  the  form 
of  action,  for  example,  giving  a  summary  remedy  bymo-i 
tion,  instead  of  debt  or  assumpsit,  does  ^ot  change  the 
right  of  the  parties  to  avail  themselves  of  any  plea  befora 
allowed.  That  it  is  not  necessary  to  extend  the  act  of  li* 
mitations,  by  an  express  provision,  to.ca8e6  coming  with* 
in  its  spirit  and  meaning,  is  evident  from  the  circum^ 
stance,  that  no  express  law  applies  that  act  to  suits  in 
chancery :  yet  there  it  nrny  be  pleaded.  This  is  done  e* 
very  day,  on  tbe  principle  of  analogy,  vtiich  operates  with 
equal  force  in  the  present  case« 

Attorney  Genera^  for  the  commonwealth.  The  first 
position  which  I  shall  lay  down  is,,  thgt  the  act  pf  limitat 
tions  does  not  extend  to  motions  in  behalf  of  the  commoD* 
wedth.  No  maxim  of  the  common  law  is  uK>re  firmly 
established,  than  nullum  temfizis  octurrit  regu  (a)  Thit^ 
principle  is  considered  not  merely  personal  as  a  matter  of 
prerogative,  but  as  applicable  to  all  cases  of  debts  due  tp 
the  government,  in  which  the  king's  name  is  used  foi* 
their  recovery.  No  instance  can  be  adduced  in  which  tbe 
act  of  limitations  has  been  allowed  against  a  public  4e« 
mand ;  nor  can  any  act  of  the  legislature  of  Virginia  be 
found  altering  those  principles  of  the  common  law*  The 
revolution,  it  is  true,  prod^ce4  sux  imiKxrtiS^it  ch^mge  i  mi\ 


In  TBS  3isT  TB  Aft  Of  TBZ  COMMONWEALTH.  t7 

many  of  the  regal  povers  and  prerogatives  ceased,  as  in*    OsTosiat 
consisteat  with  the  nature  of  our  government ;  but  thero       1B06* 
certainly  were  some  rights  appertaining  to  the  EUg^sh  go*   ^*^^'*"^^ 
vemment,  which  were  transferred  to  the  commonwealth,       mim 
either  by  the  silent  effect  of  the  revolution,  or  by  express        The 
provisions  in  the  constitution.     Thus  the  constitution  pre-    C^uuom* 
scribes  that  aU  escheats,  forfeitures,  &c,  heretofore  going     ^^^^'^m^ 
to  the  king  shall  go  tothe  commonwealth.   To.  prevent  the 
operation  of  this  principle,  the  legislature  found  it  necessa* 
ry  to  pass  a  law,  declarmg  that  no  attainder  or  conviction 
of  treason,  felony,  See*  should  work  a  corruption  of  blood 
or  forfeiture  of  estate,  (n)    So  also  the  commonwealth  re«  Ta)  R.  C  p^ 
leases  her  right  to  all  lands  after  thirty  years  possession  $  ^^• 
which  is  a  legislative  exposition  of  the  principle  that  no 
limitation  would  bar  the  commonwealth,  (fi)  .^y^  ^  ^ 

If  thelbregoing  positions  are  correct,  it  may  be  asked,  57^  '. 
wliere  is  the  law,  which  declares  that  the  act  of  limitations 
shall  run  against  the  Commonwealth  ?  It  is  but  reasonable 
to  require  the  counsel  for  the  plaintiff  in  error  to  produce 
it,  when  a  great  and  important  principle  is  to  be  changed* 
In  the  act  for  the  limitation  'of  actions  (r),  no  expression  (0  H.  C*  fi 
Can  be  found  shewing  that  it^was  intended  to  bind  the    ^* 
commanwealth.     The  framers  of  that  law,  knowing  the 
commtm  law  principle,  would  cevtainly  have  declared  in 
express  terms,  that  it  extended  to  the  commonwealth,,  if 
such  wa^  their  intention.    In  die  case  of  Bedinger  vs.  the' 
Commonwealth  Cd)^  this  court  refused  tp  extend  its  juris*  Ot)  3  CsD, 
diction^  by  implicikion,  to  appeals  in  criminal  cases,  in  ^^ 
which  the  commonwealth  was  a  party. 

In  fione  of  the  cases  which  have  been  cited  and  relied 
upon,  as  fovoring  the  plaintiff  in  error,  has  the  question 
whether  Ae  commonwealth  was  bound  by  the  act  of  limi^ 
tations  ever  been  raised.      Gaskins  vs.  the* Common- 
weaRn{^),  tamed  upon  the  point,  whether  the  Court  of  (e)  1  CsU. 
Appeals  could  grant  a  writ  of  supersedeas  to  a  judgment  IM 
of  the  Gfeneral  Court,  after  five  years.    In  the  case  of 
GnAam     and    the   Auditor    (/),    the  question    was,  (/)  ^  CsU« 
whether  the  act  of  limitations  would  bar  the  recovery  o£  ^^ 
a  fine.    The  court  decided  that  it  would.     The  language 
oftheh^w,  as  to  the  limitation  of  penal  actions,  neces« 
sariiy  applies  tothe  commonwealth  $  because  it  speaks  of 
indictments,  informations,  Sec  ;  but  no  such  expression* 
are  inserted  in  the  general  act  of  limitations* 

But  if  it  should  be  thought  to  extend  to  the  common-* 
wealth  in  general,  it  would  not  in  this  particular  case* 
The  limitation  of  actiioBs  did  not  exist  at  common  lawV 
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Otreiwkt   but  ift  emirelf  statutory;   consequentlf  the  act  is.  to  bd 
1806.  ^  strictly  construed,  and  not  to  extend  to  any  actions  unless 

Earticulariy  named  (a).  This  act  does  not  bar  a  rights 
^^  ut  the  remedy  only ;  and  if  the  party  can  pursue  his  re« 
Tiie'  medy  in  any  other  form,  the  act  shall  not  prevent  him.  Its 
Coi^uok'  provisions  arc  never  extended  by  analogy  (A). 
^mkh-tAi  Whenever  a  remedy  arises  from  a  statute^  as  in  this 
fa)  4  Bac  case,  the  act  will  not  run  (c).  Courts  of  equity  were  not 
abr.  GwU.  bound  to  adopt  it,  but  did  so  merely  on  the  principle  o^ 
edit  461,  expediency,  and  did  not  apply  it  to  cases  of  trusts*  And 
S  Inft.  95.  j£  ij^jg  court  were  authorised  to  admit  the  operation  of  tho 
fi)  4  Bttc.  ^^  by  analogy,  still  it  would  not  run  in  this  case,  because 
463,  469/  the  money  having  been  received  by  the  plaintiff  in  error^ 
^^^*  under  an  erroneous  construction  of  the  law,  he  would  be 

Ce\  4  Bie.     ^  trustee  for  the  commonwealth. 

4n»  473..'  iVickham^  in  reply.     The  first  and  most  important  point 

on  which  the  Attorney  General  depends,  is^  that  the 
doctrine  arising  from  that  branch  of  the  king's  pre- 
rogative expressed  in  the  odious  maxim  of  ^^  nullum  tern* 
pus  occurrit  t€giy^  now  applies  to  the  commonwealth.  But 
I  shall  contend  the  contrary,  because  the  reason  which 
gave  birth  to  it,  no  longer  exists.  That  maxim  i^  En- 
gland is  founded  on  the  pretence  that  the  king's  mind  is 
so  cbmfdetely  occupied  with  the  cares  of  state,  that  be  baa 
not  ume  to  attend  to  his  own  private  aflairs.  It  was  there- 
fore supposed  to  be  unjust  to  subject  him  to  the  operation 
of  the  act  of  limitations.  This  branch  of  his  prerogative^ 
of  course,  grows  out  of  the  king's  natural  or  person^  cha« 
t  racter,  and  cannot  belong;  to  the  commonwealth  o(  Virgi* 

Aia,  which  has  iio  private  affairs,  but  has  able  and  vigilant 
officers  to  demand  and  recover  all  its  just  cUdms.  It  is 
said  that  this  doctrine  is  in  England  extended  to  debts  due 
to  the  king  in  his  public  capacity :  but  the  cause  of  t^s  ia 
^asily  explained*  Its  origin„in  that  country,  was  in  anci^ 
ent  times :  .when  it  was  first  established  all  the  revenues 
of  die  crown  were  considered  as  the  individual  property  of 
the  king :  when  the  parliament  granted  a  subsidy,  he 
disposed  of  it  as  his  own  money  i  and  aU  debts  due  te>  the 
government  were  regarded  as  belonging  to  him  in  his  pri- 
vate capacity.  The  reason  therefore  which  originally  exp- 
iated for  exempting  the  king  from  the  act  of  limitations, 
has  ceased  to  have  any  application  .in  modem  times  ; 
yet  through  a  servile  adherence  to  authority  the  max- 
im has  continued  in  force ;  but,  if  it  were  now  intro- 
duced for  the  first  time,  it  vfould  not  be  countenanced  by 
the  courts  of  England)  whose  judgesi  in  reality,  lean  a* 
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gainst  it  as  far  as  they  are  able.    Legislative  expositions  0«T«Bts« 
since  this  suit  was  brought  cannot  be  admitted  to  explain      1806. 
how  far  the  commonwealth  is  bound  by  the  act  of  limitati*   ^'^^'^'^^ 
ons.     But  the  case  of  lands,  concerning  which  the  legisla*      ^^!^ 
ture  has  made  a  provision,  is  not  similar  to  that  now  in        The 
question ;  because,  as  the  commonwealth  was  the  origi-    Commov* 
nal  proprietor  of  all  the  territory  of  the  state,  it  was  doubt-    WEAuiii. 
ful  whether  she  cduld  ever   be  considered  as  out    of 
possession  of  lands  for  which  iio  grant  had  issued.     It 
therefore  became  necessary  in  that  case  to  provide  a  li« 
mitation  against  her. 

But  it  is  said  that  the  commonwealth  cannot  be  bound 
by  any  act  unless  specially  named.  On  the  principle  for 
which  I  have  already  contended,  if  the  act  of  1792,  on  the 
subject  of  limitations  had  never  passed,  the  act  of  1748 
would,  when  the  revolution  took  place,  have  bound  the 
commonwealth,  though  not  specially  named  in  it ;  because, 
the  revolution  took  away  all  the  prerogatives  of  the  king 
which  grew  out  of  bis  natural  character,  and  the  common* 
monwealth  in  her  public  dr  political  character  could  have 
no  such  privilege.  The  case  of  Bedinger  vs.  the  Com«  . 
monwealth  (a),  applies  only  to  Criminal  cases ;  but  it  is  (^|  ^  t*^* 
certain  that,  sdthough  the  commonwealth  is  not  specially  * 
mentioned  in  the  act  concerning  the  Court  of  Appeals, 
^et  this  court  has  jurisdiction  in  other  cases  in  which  she 
IS  concerned.  This  then  is  an  example  of  the  common- 
wealth's being  bound,  although  not  specially  named,  and 
proves  that,  though  not  mentiorted  in  the  act  of  limitati« 
ons,  she  may  be  bound  by  it.  And,  upon  principle^ 
why  should  she  not ;  since  no  obstacle  exists  to  prevent 
her  claims  from  being  prosecuted  in  due  time  i 

With  respect  to  the  question  whether  the  act  applies  to 
motions,  I  will  observe  that  the  act  of  limitations  is  a  !"#• 
medial  act,  and  great  latitude  in  construing  it  has  ever 
been  allowed.  The  .exceptions  expressly  cbntaiiied  in  it 
have  been  extended  by  analogy  to  other  cases  coming 
ivithin  the  same  reason }  and  so  therefore  may  all  its  oro* 
visions.  It  was  in  force  before  the  motion-law  i  and  when 
the  forms  of  actions  were  changed  by  substituting  moti^ 
ons,  the  principle  of  analogy  bught  to  extend  to  the  Utter 
the  same  restrictions  which  before  existed^  as  to  the  tim^ 
within  which  the  former  ought  to  have  been  instituted* 
In  this  particular  case^  the  legislature^  by  directing  bgal 
proceedings  to  be  had  against  Kemp,  did  not  prejudgo 
the  question)  but  left  it  to  he  decided  by  the  courts,  Hf « 

O 
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OcTOBvs,  cording  to  law.     The  application  of  the  act  of  limitations 

1806.      to  suits  in  equity  is  not  altogether  discretionary  with  the 

^^      -'  chancellor.     In  fact,  it  is  a  bar,  even  in  cases  where  he 

^ahut      ^^y  think  it  ought  not  to  be  ;  for  he  has  no  discretion. .  In 

Th«       cases  of  trusts,  indeed,  the  act  does  not  apply ;  but  the 

-CoxMOK*    present  is  not  a  case  of  a  trust ;  because  the  .money  now 

%SALTH«    demanded  by  the  commonwealth  was  received  by  Kemp 

not  as  a  trustee,  but  as  his  own ;  and  as  such  he  meant  te 

•  keep  it. 

Cur*  ach*  tult. 

Monda^,  November  3d.      The   court   (consisting  of 
Judges  Lifons^  Carrington  and  Tucker)  unanimously  af- 
firmed the  judgment  of  the  District  Court. 


Tuesday,      The  COMMONWEALTH  agaiTlSt  NeWTON,    Ex'or  of 
itblfuvem^  TuCKEB. 

^JJ^^aofas.  IN  the  years  177^  and  1774,  Thomas  Newton,  as  re- 
rijing^thc^au'  P^^sentative  of  Robert  Tucker,  deceased,  lent  to  the  trea- 
ditor  to  issoe  surer  of  Virginia,  pursuant  to  law,  several  sums  of  money, 
warianta   in  for  which   boncis  were  esiecuted.     On  the  4th  of  Sep« 

favor  of    a  tetnber,  1778,  Newton  received  a  certificate  for  /280,  be- 

creditor      of.         ,^  c  •  i      t      ^      t^       ^ 

the  comi-on:  ^^S  ^"*'  amount  ol  two  years  mterest  on  the  largest  bond. 
wea  III  tn  a-  Snhjoined  to  a  copy  of  that  certificate  is  a  memorandum 
ny  parricukir  gf  the  aiiJiti>r,  In  which  he  reduces  it  by  the  scale  at  four 

stop  thc'Imc'  ^^^  ^^^  '  *"^  ^^  aj^pears  xhat  a  warrsmt  issued  for  interest 
rest  accriiing  to  the  first  of  January,  1788. 

on  »hfc  dtbi.  On  the  28th  of  December,  a  790,  an  act  was  passed  in- 
unlcss  It  ap.  t^^jed  "  an  act  granting  a  sum  of  money  to  William  Shan- 
thc7ond\ia«  **  ^°^  ^^  Others,"  authorising  the  auditor  to  issue  war- 
sufficient  at. rants  on  the  aggregate  fund  for  the  principal  and  interest 
the  time  fcr  due  on  the  botids.  U  did  not  appear  that  those  warrants 
Its  paymem  j^.^^  ^^^^  been  applied  for  by  Newton.  A  portion  of  his 
\Vhere  #/»fc/e^^^'i^  having  been  rejected  by  the  auditor,  he  appealed 
was  lent  to  to  the  District  Court  of  Richmond  ;  where  the  points  in 
the  colony  of  conti-oversy  were,  1.  whether  he  was  entitled  to  interest  on 
for?thc*war  ^^  bonds  since  the  act  of  1790 ;  2,  whether  the  certificate 
a  cfrtificate.aforedaid,  reduced  according  to  the  scale,  should  be  con* 
issued  dorinjj.sidered  as  a  payment  of  its  nominal  amount.  The  first 
ney  u^mcB^f  vP°*°^  ^^*  decided  in  favor  of  Newton,  the  second  in  fa* 
interest  apon  ^^^  ^^  ^^^  Commonwealth ;  on  behalf  of  which  an  appeal 
iu  ^S^  ^  ^^  taken  to  this  court. 


r 
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The  Attorney  General^  for  the  commonwealth,  was  a-  NoviMBESt 
bout  to  ar^e  the  point»  with  respect  to  the  propriety  of      1806. 
applying  the  scale  of  depreciation  to  the  certificate  for  in-  ^*^'V*^i* 
terest  issued  in  1778  ;  when  the  counsel  for  the  appellee    ^  '^*** 
observed,  that  he  did  not  mean  to  press  thai  pc<int,  but   wealth/ 
should  submit  it  to  the  court ;  without  argUiiient.  againtt 

He  then  contended  that  interest,  on  the  bonds,  ou^lit    Nbwtok, 
not  to  be  allowed  after  the  passage  of  the  act  of  1790»  ist» 
because  the  Auditor  was  directed  to  issue  warrants  to  be     reduced 
Newton  chargeable  on  the  aggregate  fund,  for  the  amount  according^  to 
of  the    debt ;    2d.  because  the  presumption  is,  that  the  |*J*  •*?**  ^^ 
act  passed  at  the  instance  of  Newton ;  who,  it  is  believed,  aS^TbccoiJ 
was  a  member  of  the  legislature  at  the  time  ;  3d.  because  tidtred  ms  x 
the  auditor  was  always  ready  to  issue  the  warrants,  on  p»>me«t    of 
application  j  and,  4th.  because  the  legislature,  at  the  same  1^"^™      ^ 
session,  constituted  an  aggregate  fund,  out  of  which  they 
were  to  be  paid.    This  law  directing  the  payment  of  the 
debt  annulled  the  old  bonds ;  and  may  be  coniiidered  e- 
qual  to  a  tender  between  individuals. 

Randolph^  for  the  appellee.  In  times  of  great  distressj 
Newton  lent  a  considerable  sum  of  money  to  the  govern- 
ment of  Virginia.  The  principalremained  unpaid  through* 
out  the  war ;  though  the  interest  was  received  in  paper 
money ;  and,  in  the  loss  sustained  thereby,  Newton  only 
shared  the  fate  of  other  citizens. 

It  was  the  duty  of  the  auditor  to  issue  his  warrants  an* 
nually  for  the  interest ;  and  nothing  but  an  actual  pay- 
ment  of  the  principal  could  prevent  it.  It  is  true  that  in 
1790,  an  act  passed  directing  the  auditor  to  issue  his  war* 
rants  on  the  aggregate  fund,  for  the  amount  of  this  debt ; 
but  the  strongest  presumptive  evidence  of  the  poverty  of 
that  fund,  was,  that  Newton  did  not  receive  payment.  Ad- 
mitting him  to  have  been  a  member  of  the  legislature  at 
that  time,  and  that  he  applied  for  his  money,  was  he 
bound  to  receive  a  paper  drawn  on  a  fund  to  be  compos- 
ed of  arrearages  of  taxes,  which  might  never  come  into 
the  treasury  \  If  he  had  not  discovered,  upon  enquiry, 
that  there  was  no  money  in  that  fund,  he  certainly  would 
have  received  hjs  warrants  from  the  Auditor. 

The  passage  of  this  law  m^y  be  likened  to  an  order 
drawn  by  an  individual  to  discharge  ap  old  debt.  Where 
a  collateral  fund  is  provided  to  4ischarge  an  existing  debt, 
if  the  fund  prove  unproductive,  the  debt  remains  unsa- 
tisfied. Unless  it  is  shewn  ths^t  the  commonwealth  had 
nxoney  lying  in  the  aggregate  fund,  to  discharge  this  debt^ 
the  interest  cannot  be  extinguished. 
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KoveicBBft,      Attorney  Genera!^  in  reply.    There  is  no  evidence  that 
1806.      the  aggregate  fund  was  m  the  situation  represented  by 
^^^^"'^^^"^^    Mr.  Randolph.    Ought  not  Newton,  by  some  act,  to  have 
CoMMOM-    sl^^wh  that  he  disapproved  of  the  law,  or  that  he  had  ap- 
WRALTs.    plied  at  thie  treasury  and  could  not  receive  his  money  I 
figaintt      There  is  such  violent  presumption  of  his  assent,  that  proof 
K^vTov^   ^Q  ^jjg  contrary  must  come  from  him,  not  from  the  com- 
monwealth.    There    certainly  is   some  weight  ib  the 
objection,  that  the  act  of  1790,  created  a   new  debt; 
and  that  unless  Newton  could  shew  that  he  had  applied  at 
the  treasury  for  payment  under  the  law,  without  effect^ 
the  interest  ought  to  cease. 

Wednesday,  November  5th.  The  President  deliver- 
ed the  opinion  of  the  court,  (all  the  Judges  being  present) 
i^at  the  judgment  of  the  District  Court  should  be  affirm- 
eil. 


^ftf'S^'  Ro^TOK  against  Rowtok. 

Un^  1785*  WILLIAM  RO WTON,  Sen'r.  having  recovered,  by 
xiviDg  a  wi-  ^^  action  of  ejectment  in  Prince  Edward  District  Courts 
dow  dower  a  tract  of  land,  of  which  his  son  Joseph  Rowton  was  in 
in  a  trust  ci-  hossession  at  the  time  of  his  deaths  Mary  Rowton  the 
th« 'shTIi  ^^^^^  fileda  billof  injunction  in  the  Higji  Court  of 
entitled  to  Chancery  stating,  that  a  contract  had  been  made  between 
dower  in  an  the  said  William  and  Joseph,  that,  if  the  latter  would  re- 
§gutta6ie  «-  tnove  from  New  River,  where  he  had  resided,  to  th^ 
#/«*>.*  ton-  ^^^"^y  ^^  Charlotte  and  sfettle  in  his  neighborhood,  the 
iracted,  bj  former  would  give  him  a  title  in  fee-simple  to  the  said 
veibal  agree-  tract  of  land  ;  that  Jos^^ph  Rowton  had  accordingly  re* 
cowve  ed  to  ^^^^^  ^^  *  6^*^21^  expensfe,  and  made  valuable  improve^i 
her  \vt  hm-  x^cnts  on  the  land  ;  that,  ih  consideration  thereof,  he  was 
band.pTovid.  entitled  to  a  specific  execution  of  the  contract,  and  the 
^  *^  ^^"*  complaitiant  his  widow  to  dower  in  the  said  land«  The 
tdio  be^iudi  *"8^*r  denied  all  the  material  allegations  in  the  bill ;  in- 
as  would  an-  Bisting  that  Joseph  Rowton,  wa^  entitled  by  the  agree* 
thonse  a  ment  to  a  life  estate  only,  and  that  if  he  died  widiout 
qX*  to^d^.'  ^^i'^^'f^t  *«  ^attd  was  to  revert  to  William  Rowton  and 
creetheiegj  ^^^  heirs ;  and  also  relying  on  the  statute  of  frauds,  as  the 
estata.  contract  had  not  been  in  writing. 

•   A  great  variety  of  contradictory  evidence  was  exhibit* 

of  fA^ud!  ^^  ^^  ^^*  ^^^^^*  Th^  Chancellor  finally  decreed  tha^ 
will  STaii  the  ^c  widow  was  entitled  to  dower,  and  perpetuated  the  i^* 
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Junction ;  from  which  decree  an  appeal  was  taken  lo  this  No¥BKBat» 
coon*  1806. 

Wickkam^  for  the  appellant,  stated,  that  the  only  queati-*  ^^    "^ 
on  was,  whether  the  wife  could  be  endowed  of  an  0911^    ^!!a^ 
table  estatfy  which  belonged  to  her  late  husband  ;  and  it  Rowtov. 
was  a  mere  matter  of  evidence,  in  this  case,  whether  the 
husband  had  such  an  estate,  or  not ;  for  it  was  not  even  ^i{^r^J!J|* 
asserted  that  he  had  a  legal  estate.     If  the  husband  died  pietded.     ^ 
since  the  act  of  1785,  as  it  was  said  he  did,  (viz.  in  1793,) 
he  was  nbt  prepared  to  say  that  the  wife  was  not  entided  Where    the 
to  dower  ;  provided  it  should  appear  that  he  had  such  an  J^^  ©f  ^Ta 
e^ttf  in  ajee'simfle  estate  as  would  authorise  a  Court  of  agreement  it 
Chancery  to  decree  the  legal  estate.     But  he  could  not  contradiao. 
admit  that  this  was  proved   by  the   testimony  in  the  ^*  ^^e  ![J* 

*^*"'^*  ought  especi« 

Ca//,  on  the  same  side.      The  principal,  and,  perhaps,  all/  to  apply 
riie  only  question  in  this  cause  is,  whether  there  ever  did  agwmt  it. 
exist  such  a  contract  as  that  stated  in  the  bill.     Some  of  ^^   airact* 
the  witnesses,  indeed,  attempt  to  prove  that  old  Rowton,  i^g  ^i  \^^^ 
the  father  of  the  appellee's  husband,  did  promise  his  son  for  the  par* 
that  if  he  would  remove  from  New  River,  the  place  of  ?<*• .  ®/  "^ 
his  residence,  and  settle  by  him,  he  would,  by  his  will,  ^j![^^^ 
give  him  the  land,  of  which  dower  is  now  claimed ;  and  facts*  it  d 
diat,  in  consequence  of  this  promise,  the  son  did  actually  cretioavx 
remove,  and  take  possession  of  the  land  i  on  which  he  ^^^  *  ^'* 
made  considerable  improvements*    Opposed  to*  this  is  the  which^^mar 
testimony  of  witnesses,  much  more  numerous,  and  equal*  decide,     on 
ly  respectable,  proving:,  that  both  the  old  man  and  his  <^  mdeace 
son,  declared  that^  as  the  latter  had  no  children,  he  was  ^^^f^ 
only  to  have  an  Estate  ybr  life  in  the  land,  in  case  he  but*  withooia  jiu 
vived  his  father.      The  uniform  system  of  old  Rowton  ^« 
appears  to  have  been  never  to  give  an  estate  in  fee-sim* 
pie,  to  any  of  his  children,  lest  they  might  die  without  ia» 
sue,  and  the  lands  go  out  of  his  family.     This  is  strong 
)»resttmptive  evidence  that  no  such  contract  as  that  con- 
tended for  by  the  appellee  ever  did  exist.      But  if  the 
court  should  be  of  opinion  that  there  is  any  weight  in  the 
evidence  adduced  on  the  part  of  the  appellee,  yet  the 
Chancellor  certainly  erred  in  making  a  nnal  decree,  in 
the  first  instance.    Where  there  is  such  contradictory, 
evidence,  an  issue  ought  to  have  been  directed* 

Bando^j  for  the  appellee.  Whatever  the  evidence 
ttay  be,  in  this  case,  ours  is  a  most  reasonable  claim. 
Notwithstanding  the  appellant,  in  his  answer,  so  roundly 
^enies  those  parts  of  the  allegations  of  the  bill  to  which 
^  is  responsive^  and  introducea  new  matter  by  way  of  $^r 
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KoTSMBBm.  voidance,  yet  the  answer  is  not  evidence  ;  because  it  is 
1806*      contradicted  as  to  the  firsts  and  unsupported  as  to  the  lat« 
^■^"v^*-'    ter  by  the  whole  current  of  testimony.      It  will  be  found 
^agalwS^    ^^^  ^^  evidence,  either  that  Joseph  Rowton    the  has* 
SewTov.    band  of  the  appelbe  had  a  right,  which  might  be  ^nforced^ 
to  a  fee-simple  estate  from  his  father,  or  that  there  are  pe- 
culiar equitable  circumstances,  in  this  case,  which  entitle 
the  wife  tp  dower.      He  then  took  a  comprehensive  view 
of  the  evidence  ;  from  which  he  concluded  that  a  suifici« 
cnt  consideration  was  established  to  have  entitled  Joseph 
Rowton  to  a  specific  execution  of  the  contract  \\y  a  con* 
veyance  of  the  land  in  fee  simple  ;  and  that  his  declara* 
tions  concerning  his  want  of  title  arose  from  an  erroneouB 
impression  on  his  part,  that  because  no  writing  had  pas* 
sed  between  his  father  and  himself,  he  was  without  reme« 
dy.    But  declarations  made  tinder  an  ignorance  of  law  or 
fact  cannot  prejudice  the  party  making  them. 

Mr.  Wickham  had  said  that  this  cause  depended  upon 
a  mere  matter  of  fact.  He  was  of  the  same  opinion ; 
and  of  course  nothing  was  to  be  said  about  the  statute  of 
frauds.  But  if  there  should  be,  it  might  be  answered  that 
the  statute  was  not  pleaded,  and  that  the  contract  was  ex* 
ecuted.  Joseph  Rowton  having  an  e<[uitable  fee-simple  es« 
tate  vested  in  him,  the  wife  was  legally  entitled  to  dower. 
But  she  had  also  strong  equitable  and  moral  claims.  Hav- 
.  ing  been  induced  by  the  promises  of  old  Rowton  to  for* 
sake  a  comfortable  abode  among  her  friends,  and  .having 
contributed  jointly  with  her  husband  to  the  improvement 
of  the  land,  she  had  a  right  to  expect  a  shelter  from  the 
inclemency  of  the  weather.  To  deprive  her  of  this  right, 
and  to  give  to  the  heirs  of  old  Rowton  the  fruits  of  all 
the  labor  of  his  son  expended  on  the  land,  would  be  to 
encourage  the  height  of  fraud  and  iniquity, 

IVickham  in  reply.  It  is  unnecessar}no  take  up  the  time 
of  this  court  in  considering  what  will  be  the  situation  of 
the  wife,  if  she  should  not  recover  her  dower.  The  only- 
question  is,  whether  the  husband  had  a  fee-simple  ;  for  ia 
no  other  estate  can  dower  be  had  in  this  country.  He 
would  consider  the  case  as  if  the  husband  was  now  be* 
fore  the  court,  applying  for  a  specific  performance  of  the 
agreement* 

'  The  contract  attempted  to  be  proved  was  a  mere  nudum 
pactum^  and  might  be  revoked  at  any  time.  It  is  denied 
diat  it  ever  did  exist  to  the  extent  contended  for  by  the 
appellee.  The  statute  of  frauds  was  as  substantially  plead* 
#d}  93  ia  ever  required  iQ  a  court  of  equity  i  the  defendants 
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lohis  answer,  after  denying  the  alle^tions  of  the  bill,  in-  NoT«i(«m% 
siats,  that  the  agreement,  being  a  mere  parol  one,  could  not      ^  ®^» 
have  been  enforced  ao  aa  to  entitle  the  wife  to  dowen  ^iT"^*'^^^ 

The  improvements,  which  have  been  relied  upon  as  ^^i^ 
forming  a  consideration  for  a  specific  execution,  were  no  R«wT«ft 
more  than  such  as  a  tenant  for  life  w6uld  be  induced  to 
make.  There  was  no  fraud  in  permitting  the  son  to  car- 
ry them  on  ;  because  the  old  man  always  declared  that  he 
never  would  give  him  an  absolute  estate  in  the  land,  un- 
less he  had  children.  It  is  admitted  that  Joseph  might 
have  enforced  a  life  estate,  but  nothing  more.  And  all 
the  testimony  may  be  reconciled  by  Considering  the  con- 
tract  as  a  gift  to  Joseph  for  life,  remainder  to  his  children* 
Cur*  advm  vulU 

Wednesday,  November  13th, the  Judges  delivered  their 
opinions* 

Judge  TUCKER-  The  appellee,  the  widow  of  Joseph 
Rowton  filed  her  bill  against  the  appellant,  his  father,  for* 
dower  in  40O  acres  of  land,  to  which  she  alledges  the  soa 
Jiad  an  equitable  title  in  fee  simple ;  the  foundation  of 
which  will  be  stated  hereafter.  The  defendant,  the  fa- 
ther, in  the  most  express  and  positive  terms  denies  all  the 
aUegations  of  the  bill. 

The  original  foundation  of  the  widow's  claim  is  thus 
stated  by  Thomas  Harvey,  one  of  the  witnesses  ;  that  in 
the  year  17^7  or  1788,  Joseph  Rowton,  the  son,  being  on 
a  visit  at  his  father's  in  Charlotte  county,  (from  New  Ri- 
ver, where  he  had  lived  for  some  time)  came  to  the  wit- 
ness's house  and  asked  him  to  ride  over  to  his  father's, 
which  he  did.  When  there,  old  Rowton  said  to  the  wit- 
ness, ^^  I  want  my  son  Joe  to  come  and  live  by  me  ;  he  is 
^^  a  handy  man,  and  I  want  him  to  live  by  me  :  I  intend 
*'  ^o  give  the  land  over  Cub  Creek  to  my  son  William, 
*^  the  place  where  I  now  live  to  my  son  John,  and  the 
•*  place  where  Frank  Clark  lived  to  my  son  Joe  :"  then 
added  that  William  and  Joe  should  pay  the  taxes  on  their 
parts,  but  he  would  pay  them  on  John's.  Joseph  answer- 
ed his  father,  ^^  I  don  t  like  to  improve  the  land,  without 
'*  I  have  a  right  to  it ;"  the  old  man  answered  ;  "  My  son, 
"I  have  willed  it  to  you,  and  I  will  never  take  it  away 
**  from  you,  while  I  live,  and  what  more  do  you  want  ? 
"  Well  then,  replied  Joe,  I  will  move  down."  That  Jo- 
seph Rowton  did  move  down  to  the  land,  made  conside- 
rable improvements  on  it,  and  continued  there  till  the  day 
df  his  death.  Joseph  appears  to  have  been  at  that  time 
married  to  the  complsunant^  his  widow.  By  whom  he  ne* 
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'IfoTXKBxm,  ver  had  any  child.    No  other  person  is  stated,  or  appears! 

1806.      to  have  been  present  at  this  conversation    The  credit  of 
^f^'^'""'*^  Thomas  Harvey  is  no  where  impeached^  unless  the  total 

^a^ut'    d^tti^  ^f  ^  ^®  f*ct8  charged  in  the  bill,  or  of  any  pro- 
llowTov.    mise  made  by  the  father  to  the  son,  to  make  him  an  es- 
tate of  inheritance  in  the  land,  be  considered  as  sucht 

Charles  M^Kinney,  another  witness,  amongother  things^ 
deposes,  that  some  time  in  1793,  he  was  requested  by  Jo- 
seph R.  the  son,  to  join  him  in  building  a  mill  on  the  land, 
to  which  he  objected,  unless  his  father  would  make  him  a 
deed  for  it.    Joseph  then  requested  the  witness  to  ask  his 
father  if  he  was  willing  to  make  him  a  deed  for  the  land, 
which  he  did  ;  old  Rowton  answered,  *^  that  he  had  giv^A 
*'  it  to  him,  and  willed  it  to  him,  and  given  him  the  patent 
*^  for  it,  and  that  his  son  had  possessed  it,  a^d  paid  taxes 
*^  for  it  for  several  years,  and  he  did  not  know  what  he 
'^^  wanted,  but,  if  he  could  not  take  his  word,  he  would 
**  give  him  a  deed  for  it."    Whether  the  mill  was  actually 
built  by  Joseph,  or  any  thing  done  towards  it,  except  some 
preparations  for  cutting  stones  for  it,  does  not  clearly  ap* 
pear,  I  think,  from  the  record.     To  counteract  this  evi- 
dence there  is  an  immense  mass  of  testimony  in  llie  re- 
cord, (some  of  which  was  objected  toon  the  part  of  the 
widow,  and  in  my  apprehension  very  pr<^erly,  particular- 
ly the  affidavit  of  Wm.  Rowton,  jr.  taken  at  his  father's 
house  before  a  magistrate,  who  would  not  permit  him  to 
be  cross-examined,  and  several  others  appear  to  have 
"been  taken  in  the  same  manner,)  to  prove  repeated  decla- 
rations by  old  Rowton  that  he  had  never  given  his  son 
the  land,  nor  ever  intended  to  give  it  to  him  bat  for  his 
life,  unless  he  had  children  ;  that  he  always  paid  the  taxes ; 
that  he  threatened  some  persons,  whom  he  found  cutting 
timber  upon  it  with  a  suit ;  that  Joseph  Rowton  on  a  va-* 
riety  of  occasions,  said  he  had  no  right  to  the  land,  and 
that  he  was  afraid  his  father  never  would  malce  him  a  right 
to  it ;   that,  on  more  than  one  occasion,  he  endeavored^ 
through  the  medium  o£  friends,  to  prevail  on  his  father  to 
make  him  a  deed,  who  constantly  refused,  aUedj^ng  be 
never  intended  to  give  any  of  his  sons  more  than  alife  es- 
tate in  their  lands,  unless  they  should  have  children,  that 
the  lands  might  not  go  out  of  his  own  family.     But  none 
of  the  testimony  goes  to  contradict  the  declarations  made 
to  Thomas  Harvey  and  Charles  M^Kinney.   Joseph  Row- 
ton's  acknowledgments,  as  above  stated,  appear  always  to 
have  been  made  as  a  ground  of  complaint  and  dis8ati9fa6«> 
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tion  at  his  father^s  Conduct,  but  never  to  him,  or  in  his  Kdj«uBB«, . 
presence.  *  ®^' 

Having  thils  stated  what  I  consider  to  be  the  substance  ^"^^"'^^'^^ 
of  tlie  whole  evidence  on  both  skles^  as  far  as  it  appears  to  ^f^^jom 
me  to  bfc  material,  I  shall  proceed  to  Consider  it.  RowtoV., 

The  testimony  of  Thomsls  Harvey^  is  a  direct,  sA^bstan-  • 
tial,  and  positive  affirmation  oF  a  pai'ticular  fact,  not  contra- 
dicted by  any  other  testimony,  nor  even  denied  by  the 
answer,  except  by  implication  and  evasion  ;  and  to  my  ap- 
}3rehension  amoutits  to  full  proof  of  a  contract  between  the 
father  and  the  son,  in  the  terms  detailed  in  his  deposition* 
I  consider  it  as  an  Undeniable  position,  both  at  law  and  in 
equity,  that  one  witness,  whose  credibility  is  not  impeach- 
ed, who  deposes  clearly  and  positively,  in  affirmation  of  any 
fact  to  which  that  witness  wsis  privy,  is  entidcd  to  belief 
more  than  a  dozen  witnesses,  who  merely  depose  to  their 
own  ignorance  of  diat  particular  fact,  tliough  bv  possibility 
they  might  have  been  in  such  a  situation  as  to  fiave  seen  or 
heai'd  the  same,  if  their  attention  had  been  called  to  the  acta 
or  words  of  the  parties  at  the  time*  As,  if  a  question  were 
made,  upon  the  plea  of  nil  debety  at  law,  whether  the  sup- 
posed endorser  of  a  biU  of  exchange  actually  did  write  hi* 
name  on  the  back  of  it,  if  one  witness,  present  in  a  coffee 
house  or  exchange,  should  swear  that  he  saw  the  party  write 
his  name  upon  the  bill,  such  evidence  if  the  credit  of  the 
witness  be  unimpeached,  ought  to  weigh  raore  than  the 
testimony  of  a  dozen  persons,  present  In  tlie  same  coffee 
house  at  the  same  time^  who  should  swear  dut  tlicy  did 
not  see  him  write  his  name  on  Uie  bill^  though  all  of  them 
were  in  such  situations  as  diat,  by  i)ossibilit/,  they  might 
have  seen  him  do  so,  or  might  have  remembered  that  he  did 
so,  had  their  attention  been  equally  drawn  that  way,  as  that 
of  the  witness  affirming  the  fact.  And  such  tesUmony  ought 
moreover  to  coimtervail  that  of  fifty  witnesses  declaring  ' 

they  had  heard  the  supposed  indorser  declare  that  he  never 
had  endorsed  a  bill  of  exchange  in  his  life,  nor  ever  would  as 
long  as  he  should  live.  Now  the  indorsement,  in  the  one  case» 
and  the  contract  between  the  father  and  son,  in  the  present 
case,  being  the  very  srist  and  foimdation  of  the  suit  in  each 
case,  if  the  proof  of  the  execution,  in  either  rest  upon  such 
positive,  direct,  and  affirmative  testimony,  ought  that  e^vi- 
dence  to  be  shaken  by  the  declai'ations  of  witnesses  not  pre- 
sent at  is  completion  ?  If  not,  the  proof  of  the  original 
contract  between  the  father  and  the  son  in  the  presence  of 
T*ho.  Harvey  j  and  of  the  confirmation  thereof,  afterwards, 
xi  the  presence  of,  or,  rather,  addressed  to  Charles  Mc« 
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KovBMBtx»  Kitacy,  as  the  agent  or  friend  of  the  son,  temauns  unitAt 
.  1 806^       peachy  by  all  the  testimony  produced  on  the  part  of  the  fa* 

^t^^"^''^*^^  then  For  although  the  son^s  declarations,  that  he  had 
BowTow  no  right  to  his  land,  and  that  he  feared  his  father  never* 
itowTOK .  would  make  him  a  right  to  it,  may  seem  to  countenance  mi 
acknowTedgement^  bn  his  part  that  he  had  in  fafct  no  CLAist 
upon  his  father  for  the  land,  but  enjoyed  it  merely  through 
the  old  man's  curtesy,  as  he  expitoses  it  in  his  answer,  yet 
this  never  was  the  language  of  renunciation,  or  of  release  to 
his  father  but  merely  of  complaint  to  his  family,  friends 
itnd  neighbours*  The  word  right  is  generally  used  in  a 
popular  sense  in  this  country,  as  synonymous  with  a  deed^ 
and  in  that  sense,  was  probably  used  by  the  son,  when  com-^ 
pldning  of  his  father^s  conduct*  Or  if  it  were  nbt,  he  posi 
Bibly  was  not  sufficiently  versed  in  the  maxhns  of  law  or 
equity  to  know,  that,  l^  performing  a  thing  At  his  father's 
request,  whereby  he  had  incurred  considerable  charge  and 
»  expence,  he  had  acquired  a  right  to  compel  his  father  to 
perform  his  promise*  What  then  was  bid  RoWton's  pro* 
mise  ?  If  you  will  move  down  and  setde  upon  the  land^  it 
shall  be  ymlrs.  ^'  1  have  already  willed  it  to  you,  and  I 
will  never  take  it  from  you  while  I  live*  **  Then,  said  the 
ton,  I  will  move  down  -/*  and  he  did  so  ;  this  was  a  pnv* 
inise  founded  on  a  consideration  chargeable  to  him  to  whom 
the  promise  was  made  ;  and  though  no  benefit  should  su:* 
crue  to  the  father,  the  circmnstance  of  itd  being  attended 
on  the  part  of  the  son,  with  a  chafge  and  expense  made  it 
binding  On  the  father.  The  interpretation,  as  Understood 
by  the  son,  was,  that  he  was  to  have  an  absolute  estate  in 
the  land  ;  for  he  expressly  refused  to  move  down  and  inw 
prove  the  land  unless  his  father  would  give  him  a  right  to  it* 
"  My  son,  said  the  father,  I  have  willed  it  to  you,  and 
win  never  take  it  from  you  while  I  live***  The  word  wiUed 
it  is  true,  is  not  a  technical  word,  but  connected  with  the 
preceeding  conversation  and  condition,  insisted  upOn  by 
the  son,  it  ought  to  be  tmderstood  in  the  most  Bberal  and 
beneficial  sense ybr  the  son  :  for  they  ai^  the  words  of  A<f 
father  :  et  verba  fortius  acdpiuntuf  contra  proferentettu 
Old  Rowton  evidently  meant,  in  his  answer,  to  avail  hitn-* 
ielf  of  the  equivocal  sense  m  which  the  word  wiLtED  mi^t 
have  been  used  by  him  :  but  ihat  ought  not  to  serve  his 
purpose.  He  betrayed  his  son  into  expense^  in  removing 
and  improving  the  place :  an  expense  probably  Bttle  suited 
to  his  circumstances,  and  which  he  never  would  have  in« 
curred  but  for  Ms  father's  proposal  and  promise.  And  this. 
Id  my  opiniOD,  tlUite  d^  case  tomifleti^  out  of  the  apene* 
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tion  of  the  statute  of  frauds,  which  certainly  was  not  meant    KovmiiBim 
or  intended  tocountenanoef  or  encourage  fraud  in  onefroni       ^806. 
whom  the  contract  fymi  naovedi     Having  fully  complied     ^^^^^'"^^^ 
with  all  the  old  man  proposed,  incurred  expense  and  impro^     ^°^^'' 
red  the  place,  I  hold  himweU  enthled  to  a  performance  ojf    ^oWtom. 
his  father's  promise,  in  a  manner  most  beneficial  for  him**  '* 

«elf  and  family,|,  and,  therefore^  am  qf  opinion  that  the  det 
free  be  affirmed* 

Judge  KOANE^  In  nocas^  which  evev  occurred  be« 
fore  me  was  the  policy  and  utility  of  the  statute  of  fraudf 
made  more  manifest,  than  in  the  presents  The  great  npiast 
of  conflicting  testimony  existing  in  it,  n^akes  it  probable  that 
those  peijuries  and  evils  may  have  been  proc^iced,  which 
k  was  the  peculisfr  object  of  the  statute  to  prevent.  We  are 
told  (Powel  on  contracts  5?66)  that  tlxe  English  statute^ 
(which  is  substantially  like  our'i)  was  made  to  avoid  pcrjun 
ries,  and  prevent  persons  from  swearing  verbal  agreement^ 
upon  others,  &  thereby  charging  ^VK  ifK  ^^uity  tQ  peifonx^ 
them. 

The  act  of  frauds  is  relied  on  In  the  present  case  ;  and 
the  agreement,  as  charged  of  a  promise  to  convey  an  estate 
of  inheritance  to  the  son,  is  not  conjhssedy  but  on  the  coni 
trary  is  expressly  denied  in  the  answer*  There  is  no  pre-n. 
text,  therefore,  on  the  ground  of  confession  for  a  court  o^ 
equity  to  dispense  widi  the  forms  required  by  the  statute* 
It  is  not  even  confessed  in  the  answer^  that  a  promise 
was  made  to  the  son  of  an  estate^br  his  life  ;  tlie  father,  on 
the  contrar}^,  expressly  says  therein,  that  he  permitted  hi% 
son  to  live  Upon  the  land,  07i  curtesy  merely,  it  is  true  that 
the  son*  entered  upon  the  land  and  improved  it,  and  this,  it 
is  said,  is  an  execution  of  the  contract,  and  supersedes  the 
necessity  of  proving  a  Tc/ri^f^n agreement.'  This  is  admit*^ 
ted ,'  but  yet  9Xi  agreement  must  be  proved  commensmate 
with  the  intereft  on  which  the  appellee  founds  her  claim  of 
dower.  I  take  the  rule  to  be,  that  in  case  of  pait  perform-i 
ance  of  a  cond^act,  the  plaintiff,  after  sheiinng  such  perform'^ 
•nee  as  here,  by  building,  &c,  may  then  go  on  to  pr^ve  th« 
agreement,  by  the  confession  of  the  defendant,  or  by  evi**. 
dence  aliunde  but  cert^nly  a  nroof  of  performance  while  li 
dispenses  with  the  necessity  ofa  writings  does  not  supply  all 
widenee  whatever  of  the  agreement,  1.  Fonb.  172«.  in  tho^ 
case  before  us,  therefore  the  execution  of  a  contract  shalt 
he  referred  to  the  agreement  as  confessed ;  viz.  of  an  es«. 
late  upon  curtesy,  unless  an  agreement  to  give  a  larger  inte^ 
Y«st  18  proved  against  the  father. 

But  admitting  thai  the  improvemenli  made  in  the  pre* 
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KoTKMBimt   sent  instance  are  not  referahk  merely  to  the  title  of  curtsey 
1806.       admitted  in  the  answer  j— to  a  claim  resting  >only  on  paren-. 
^•'^'^'^"'^^    tal  justice  and  affection  ;  may  they  not  be  referred  to,  and 
BowTow     stand  justified  by,  a  promise  oian  estate  for  life  to  the  son,^ 
9^TQn.     ^^'^^  remainder  in  fee  if  he  had  issue  ;  which,  although  not 
ADMITTED  in  the  answer^  is  the  mo^^that  can  be  said  to  bo 
proved  against  the  father  by  the  testimony  ?     Was  not  the 
promise  of  such  an  interest  enough  to  justify  the  improve- 
ments made  by  the  son  ?     And  if  we  go  beyond  this  line  ; 
if  we  refer  the  expense  and  improvements  in  question,  to 
the  promise  of  an  estate  in  fee,  must  we  not  prove  the  ex- 
istence of  such  promise  ?     Shall  the  proof  of  improvement i 
which  will  consist  with,  and  are  justified  by  the  promise  a% 
admitted  or  pro.ved,  be  not  satisfied  thereby  ;  but  carr\'  us 
^       without  proof,  to  an  extension  of  the  promise  to  the  farthest 
possible  limits  : — to  dispense  not  only  with  the  forms  re- 
quired by  the  statute  of  frauds,  but  to  the  adoption  of  an 
inference,  bottomed  on  no  proof  at  all,  and  the  most  strong 
V^hich  could  possibly  be  made  against  that  person  for  whose 
benefit  the  act  of  frauds  was  provided  ?     Is  there,  in  shorty 
any  reason  for  setting  up  a  construction  of  the  statute^  in 
dispensing  with  written  evidence,  which  will  justify  a  de- 
duction of  an  agreement  from  no  adequate  testimony  what- 
ever ?     Ever}'  thing  that  I  now  say  in  relation  to  a  case  of 
total  deficiency  of  testimony  equally  applies  to  cases  in 
which  t;he  testimony  aliunde  is  outweighed  by  the  testimony 
of  the  answer,  and  therefore  i?  no  evideuce  whereon  toi 
ground  any  decree  whatever, 

The  wife  in  the  present  case  stands  on  no  better  ground 
than  the  son  would  do,  if  he  were  suing  for  a  specific  per- 
formance. She  was  married  Ae/J?r^  the  promise  spoken  of 
by  T*  Harvey  y  and  therefore  was  not  influenced  by  it:  the 
conversation  stated  by  M cKinney  to  have  taken  place  in 
17f9,  was  not  addressed  to  the  son,  nor  is  rfi^re  any  cer- 
tain proof  that  it  ever  came  to  his  knowledge. 

The  charge  in  the  bill  is,  that  the  son  was  entkkdto  the 
land  in  question  by  promise  from  tfie  father^  ivho  assured 
him  that  a  conveyance  should  at  any  time  be  made  him*  The 
very  words  in  which  the  promise  was  made  (if  indeed  any 
promise  is  expressly  alled^jed)  are  not  ^et  out.  The  charge 
IS  of  an  estate  ofiriheritance^  for  a  lesser  interest  would  not 
suffice  for  the  wife  :  but  that  charge  is  made  by  way  of  in- 
ference and  not  totidem  verbis  with  any  promise :  the  de- 
'  fendant  is  called  on  to  answer  the  premises*  In  his  answer 
he  denies  having  ever  promised  any  estate  of  inheritance- 
#r  any  such  estate  as  in  the  said  till  is  pretetidedj  and  he 
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rven  negatives  a  promise  of  vl  life  interrstj  by  8a3^ng^  that  NovmM»«»4 
his  son  lived  on  the  land  by  curtesey  merely.  Is  it  not  1806. 
enough  that  he  has  answered  the  bill  in  the  manner  pro- 
pounded by  the  bill  itself  ?  is  it^necessary  that  he  should 
have  entered  into  a  special  negation  of  the  paiticulars  of 
a  promise,  when  nont  such  is  set  out  in  the  bill  ?  Has  he 
not  denied  the  allegation  acuially  made  (at  most)  in  the  bill, 
of  a  promise  of  an  estate  of  inheritance  ;  and  even  gooe  be- 
yond it,  by  denying  even  die  proriiise  of  an  estate  for  life  ? 
Shall  a  plaintiff  who  calls  a  defendant  into  a  oourt  ofequit)', 
be  ]>ermitted  to  deny  the  sufficiency  of  an  answer  made  by  a 
mere  negation  of  the  fact  charged,  and  with,  at  least,  as 
much  particularit}'  as  the  charge  itself  is  made  f 

The  testimony  of  T.^Harvci^^  /admit  is  extremely  strong, 
bnt  it  is  outweighed  by  the  testimony  of  the  answer  :  that 
testimony  will  not  prevail  against  the  answer,  unless  it  is 
corroborated  by  other  evidence  }  and  if  the  answer  is  equal* 
h-  corroborated,  it  will  still  preponderate.  The  testimony 
of  T,  H,  therefore,  taken  singly  is  wholly  Insufficient  to  est 
tablish  the  agreement  in  question. 

I  will  take  a  short  view  of  the  testimony  supporting  that 
deposition,  and  of  that  supporting  the  answer^  McKinney 
says  that  in  1779  or  1780  he  heso^  old  Rowton  declare  his 
intentions  relative  to  his  son  yoseph^  but  these  were  mere- 
ly his  intentions,  not  declared  to  Joseph  and  formed  no 
contract.  He  says  that  in  1791,  oldR*  said  he  had  willecl 
the  land  to  Joe,  (but  it  does  not  appear  what  estate  therein 
was  willed,)  and  had  given  him  the  patent  therefor.  A- 
bundant  other  t^ftimony  in  tliis  cause  shews  that  the  patent 
was merely  delivered  to  enable  the  son  to  ascertain  the  lines 
of  the  tract.  He  aap,  (in  addition,)  that  in  1791,  old  R. 
speaking  respecting  a  mill  seat,  said  he  would  make  his  son 
a  deed  for  the  land  :  but  C.  another  witness  on  the  contra- 
ry', says  that  Josepli  R.  told  him  his  father  had  refused  to 
make  him  a  right  even  for  the  mill  seat.  H^  Hines  also 
proves  a  refusal  on  tlie  part  of  old  R.  and  these,  with  other 
circumstances  as  to  this  subject,  outweigh  McK's  testimo- 
ny respecting  die  willingness  of  old  R.  to  make  a  deed. 
Puckef^  testimony  seems  somewhat  in  favour  of  the  appel- 
lee, but  it  is  discredited  by  Molly  R's  relation  of  a  different 
account  having  been  given  by  him  at  the  time,  of  the  con- 
versation between  old  R.  and  himself.  W*  H^ryey  proves 
merely  general  declarations  by  old  R.  of  his  intentions,  but 
not  made  to  Joseph.  As  to  die  testimony  of  old  R's  decla- 
rations at  the  funeral,  I  lay  no  stress  whatever  upon  them. 
His  situation  and  feelings  at  the  time  produced  those  de^ 
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1806.       ^i^^  .  tj^^  ^^  ^pg  ^  jjjg  governed  by  the  law  of  the  case. 

^"^^^^"^^^         Such  is  the  testimony  coming  in  aid  of  T.  Han'^ey's  de* 
RowTow      position.     I  doubt  whether  (checked  as  I  have  already  sta-* 

HowTQw.      ^^  ^^*^  ^^)  it  would  outweigh  the  single  answer  of  the  fa* 

*  ther :  but  Aat  answer  is,  on  tiic  contrary  powerfuHy  sup-*, 

ported^ 

W.  RowtoB  jr.  (disinterested  at  the  time)  says  that  of- 
tfr  his  brother  Joseph  setded  on  Ae  land,  he  heard  hin\ 
eay  "  that  his  fadier  never  promised  him  the  land  longer 
tlian  for  his  life,  :ind  then  to  retym  to  the  rest  of  the  chiK 
dren,'*  Suppose  Joseph  were  now  suing  for  a  title,  would 
not  this  admission  completely  estop  him.  H^  H.  and  J.  B« 
pro\e  Joseph's  declarations  (less  strong)  but  to  the  same  ef-# 
feet.  S,  B.  heard  Josepli  s»y  a  few  days  before  his  death, 
^  that  hii  father  still  refused  to  give  him  the  land.  W.  B. 
heard  Jos.  say,  after  hfi  lived  6n  the  bmd^  that  he  had  no  right 
to  his  land,  except  he  had  children.^  Many  witnesses  prove 
eld  Rowton's  denial ations  to  the  same  efect.  M.  P.B.  to 
the  same  effects  B^  W.  and  N.  B.  both  say  they  have  of<^ 
;^<  ten  heard  Joseph  say,  since  he  lived  upon  ^e  land,  that 
■'^'^  his  father  nevek  would  agree  to  pve  him  the  land  lon^ 
ger  than  for  life  \  and  the  latter  witness  proves  that  the  ap« 
pellee  admitted  that  her  husband  k^jsrifi  ttj^  before  he  moved 
^own.  J.  W.  has  heard  Joseph  aay,  ke  Had  no  right  t0 
^he  land^  and  did  not  know  whedier  his  fatl\er  ever  would 
give  him  one.  I  will  readily  admit,  that  this  term  ^^  right,'' 
standing  singly,  might  be  taken  as  meaning  a  deed  ;  but 
m  this  case  where  there  is  so  much  testimony  shewing  even 
Joseph's  own  admission  that  no  agreement  had  ever  been 
madd  tQ  convey  the  land,  I  camiot  und^;stand  it  ii^  ^t  li« 
inxted  ii^nsci^ 

3.eveanal  affidavits  taken  in  this  cause,  and  read  in  the 
court  of  (;hancery,  are  objected  to  on  the  ground  that  McKin4 
tiey  was  pr^vei^t^d  from  asking  questions*  The  answer  is^ 
that  if  it  is  now  (in  liiis  court)  regular  to  make  the  objec- 
tion, yet  McKinney  is  not  shewn  to  have,  been  an  agent  i 
and,  if  not,  he  had  certaiply  no  right  to  obtrude  himself  in^ 
to  the  cause:  he  was  often  a$)ced  ^  th^  magistmte  to  shew 
his  audiority  for  intermeddling  ii9i.  tj^e  cause^  but  shewed 
none.  Unless  therefore  we  are  prepved  tQ  say  that  a  magis-« 
trate  is  bound  to  permit  any  person  whatever  to  examxna 
witnesses  convened  before  him  by  the  parties  to  a  suit,  wm 

«  'v  must  admit  that  his  refusal  in  tius  instance  was  corrects 

Mmi  whether  he  w«r^  ^kfum  tgbtwn  agmt  or  not,  lug  mA« 
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nifest  solicitude  on diiftsidbject,  would,  at  least,  rveaienhis  Novbmak«. 
testimony  considered  to  be  so  important  by  the  appellee.  1806. 

I  have  thtts  glanced  at  the  testimony  in  this  cause.     In    ^^'^^^^^^ 
genera],  I- do  not  think  it  necessary  to  particularise  and     R^av^o* 
comment  upon  the  testimony  ;  but  in  casea  depending  up-      Rw7o»i 
on  it,  I  think  it  enough  to  declare  the  result  of  my  reflec- 
tion diereupon*     In  this  case,  hov^ever,  it  seems  necessary 
as  a  difierence  of  opinion  exists  as  td  the  weight  of  evi-* 
deUce* 

With  deference  to  the  opinions  of  other  gendemen,  I 
foust  contend,  that  the  evidence  of  the  answer,  and  other 
testimony  agreeing  therewith,  greatly  preponderate  in 
this  case,  and  that  there  is  no  agreement  proved  in  this 
tfause,  which  will  authorise  us  to  sustain  the  pretensions 
of  the  appellee,  and  that  therefore  the  dacree  should  be  re- 
versed* 

Judge  FLEM lNG»...The  only  material  question  in  this 
tause  seems  to  be  whether  the  appellee  has  shewit  a  tide  in 
equity,  to  dower  in  the  lands  in  question,  of  which  her  late 
husband  died  possessed  f  And,  there  being  a  great  contra- 
riety of  testimony  in  the  case^  it  required  more  than  ordi- 
kiary  attention  to  scan  it,  in  order  to  <Uscem  on  which  side 
die  evidence  preponderates*  The  two  most  material  wit- 
nesses in  favor  of  the  claim,  are  Thomas  Harvey  and 
Charles  McKinny  t  and,  though  I  cannot  suppose  eidier  of 
diem  guilty  of  perjury,  yet  there  are  circumstances  disclos- 
ed in  the  course  of  the  testimony,  sufficient  to  convince  me, 
that  eadi  of  them  had  a  strong  bias  on  his  mind^  in  favor  of 
the  appellee ;  and,  first,  with  respect  to  Harvey. — It  appears 
that  die  timber  which  J.Puckettin  his  deposition  menti- 
ons himself  to  have  been  employed  in  <£utting^  when  chsd« 
lenged  for  so  doing  by  old  Rowton,  was  for  Harvey^s  saw- 
mill ;  who,  no  doubt,  as  the  timber  was  cut  hv  leaVe  of  Jo« 
seph  JSowton,  wished  the  tide  in  the  land  to  be  established 
in  him ;  especially  as  old  Rowton  threatened  him  with  a 
Miit  for  procuring  that  very  timber  to  be  cut :  and  I  have 
not  adotdbt  but  Puckett,  who  was  employed  by  Harvey  tci 
get  the  ^ber,  has  SWoHi  falsely  ;  for  he  says  in  hi^  dfipon 
sition,  that)  as  soon  as  he  told  old  Rowton  he  wad  getting 
the  dmber  by  Joseph's  permission,  the  old  man  replied 
^  veiy  weH,  for  it  is  Joseph's  land,  and  he  had  a  right  to  do 
«s  he  plessed  with  his  own" ;  which  was  very  different  fron^ 
Ae  genend  tenor  of  the  old  man's  conduct  imd  conversation 
respecting  the  land,  and  is  not  to  be  believed :  e^ciaBy  as 
he  (Puekett)  told  one  of  the  witnesses  (when  he  went  to 
gnod  his  wail  ioon  after  the  ttaosaction)  tbtt^wben  ho 
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**  vms  cutting  timber  off  the  land  for  Thomaa  Harvey's  saW* 
"  mill,  old  Ro\\'ton  was  very  angry,-— asked  what  right  his 
"  son  had  to  give  Tom  Harvey  leaye  ?  said  that  his  son  Jo- 
"  seph  had  not  a  foot  of  land  that  he  knew  of;  and  ordered 
^^  Puckett  to  clear  himself  off  the  land,  and  cut  no  more  tini^ 
**  ber  on  it, — damned  him^  and  Tom  Harvey  t00|  and  said 
"  he  would  sue  theJn  both."  TJiis,  I  belieVe,  was  a  true 
account  of  the  matter,  as  it  was  told  immediately  after  It 
happened,  and  seems  perfecdy  consistent  with  the  temper 
and  general  conduct  of  old  Rowton.^-— With  respect  to  Mc,-* 
Kinny,  it  appears  from  his  own  deposition,  as  well  a&  from 
other  testimony  in  the  cause,  that  he  was  anxious  to  join 
Jos.  Rowton  in  building  ik  mill  on  the  land,  whicli  the  lattei' 
would  not  Undertake,  unless  he  had  an  absolute  title  to  it^ 
It  also  appears  by  ^le  i^cord,  that  Mc.Kinny,  although  a 
witness  himself,  and  not  an  agent  of  the  Appellee,  was  bu- 
sy interrogating  other  witnesses  on  their  examination,  until 
restrained  by  the  magistrate  before  whom  their  depositions 
were  taken ;  and,  to  shew  Kis  enmity  to,  and  prejudice 
against  Wm.  Rowton  senior,  he  told  one  of  the  witnesses, 
that  if  he  was  in  Joseph  Rowton's  place,  he  would  hire  ne* 
groes,  cut  down  die  land  and  wear  it  out. 

These  circumstances  induce  me  to  attend  to  the  tesdmo* 
ny  of  McKinny  and   Harvey  with  caution  and  distrust* 
Thomas  Harvey  says  that  in  1787  or  1788,  he.  was  at  old 
Rowton's,  with  his  son  Joe,  who  then  lived  on  New  River, 
when  die  father  said  to  the  deponent,  "  I  want  my  son  Joe 
**  to  come  down  and  live  by  me  ;  he  is  a  handy  man. — I  in- 
**  tend  to  give  the  land  where  Frank  Clarke  lived,  (being 
**  the  land  in  question,)  to  my  son  Joe  ;"  Joseph  answered 
•'  his  father,  "  I  don't  iike  to  improve  land  without  I  have 
**  a  right  to  it."     The  old  man  answered,  "  My  son  I  have 
*'  willed  it  to  you,  and  FU  never  take  it  away  from  you  whil€ 
**  I  Hve,  and  what  more  do  you  want?"    "  Well  then,'*  re- 
**  plied  Joseph,  "  I  will  come  down*^'     He  did  move  down 
to  the  same  land,  made  considerable  improvements  on  it, 
and  continued  there  until  his  deadi.     Admitting  the  above 
relation  of  a  conversation  between  William  Rowton  and  his 
fcon  Joseph,  to  be  literally  true,  it  does  not  in  my  concepti- 
on amount  to  a  contract  to  convey  to  the  latter  a  fee  simple 
in  the  land  in  quesdon.     It  was  a  promise  (on  good  conside- 
ration I  admit)  that  Joseph  should  enjoy  the  land,  at  least 
during  the  life  of  the  father,  and  every  one  knows  that  a 
will  may  be  Revoked  at  any  time  during  the  life  of  the  tes- 
tatorr*-Charies  McKinny  says  that  in  1779  or  1780,  Wm. 
Rowton  sen.,  speaking  of  dividing  bis  lands  w^ong  his  sons^ 
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said  he  had  given  to  Joseph  400  acres  on  Rattle  Snake  ^ VT!*?*** 
Creek  ;  that  Joe  had  hired  John  Smith,  his  brother  in  law^ 
to  clear  a  piece  of  ground,  and  build  a  cabin  on  his  part  of 
the  land,  which  he  intended  iot  a  shop ;  (there  was  a  be- 
ginning of  an  improvement  about  that  time,  biit  it  was  drop- 
ped, in  consequence  of  Joseph's  going  a  tour  in  the  army  j) 
that  in  17^7  one  Jas,  Ratlier  setded  on  the  land  by  permis- 
sion of  "yVra.  Rd%vton,  sen.  and  it  being  reported  diat  Rather 
had  a  lease  for  seven  yeara,  the  old  man  said  it  was  false  ;— 
that  he  permitted  him  to  remain  there  only  until  his  son  Jo- 
seph should  see  cause  to  come  himself,  let  the  time  be  long 
or  short,  and,  that  in  the  month  of  April  1789,  Joseph  came 
from  New  River  and  took  possession.  What  Mc*Kinny 
and  other  witnesses  have  said  respecting  tlie  taxes,  finding 
the  lines^and  Wm*  Ronton  Jr's.  having,  in  1788,  rented  the 
land  to  Francis  Clarke,  in  behalf  of  his  brother  Joseph,  ia 
perfectly  consistent  with  the  latter's  having  only  an  estate 
for  life  in  it ;  and  the  circumstance  of  the  patent^s  having 
been  sent  to  him,  U  fully  explained  by  several  of  the  witness- 
cs,  as  being  for  the  purpose  of  finding  the  lines  hetwcen 
Rowton  and  Stith*  McKinny  further  deposeth  that,  when 
he  was  about  joining  Joseph  Rowton,  in  liuilding  a  mill  on 
the  land,  he  requested  the  deponent  to  ask  his  father  if  he 
was  willing  to  make  him  a  deed  for  it  ?  which  he  did,  and 
old  Rowton  answered,  "  that  he  had  given  it  to  him,  and 
^  willed  it  to  hini,  and  given  him  the  patent  of  it,  and  that 
^^  the  said  Joseph  had  possessed  it,  and  paid  taxes  on  it  for 
*'  several  years,  and  he  did  not  know  what  more  he  wanted ; 
•*  but  if  he  would  not  take  his  word,  he  would  give  him  a 
^  deed  for  it.'*  put  the  witness  does  not  say  what  kind  of 
deed — -whether  to  convey  a  fee,  an  estate  lor  life,  or  a  les- 
ser estate  ;  besides,  the  declaration,  (if  made  at  all,  which  I 
▼ery  much  doubt,)  was  without  consideration,  and  made  to 
a  third  person,  Jn  the  absence  of  Joseph  ;  who,  it  seems, 
paid  no  regard  to  it,  since  it  doth  not  appear  that  he  ever  ap- 
plied for  the  deed,  or  began  to  erect  a  mill  on  die  premises  ; 
and  Peter  Stern,  who  was  in  the  habit  of  cutting  and  fur* 
xiishing  mill  stones,  deposeth  that,  Joseph  Ro\non,  in  a 
conversation  with  him  on  the  subject,  informed  him  that 
he  had  asked  his  father  for  two  or  three  acres  to  set  a  mill 
on,  but  he  refused,  and  told  him,  that  he  had  not  made  him 
a  right,  and  never  would.  The  depositions  of  three  Har-  * 
veys  and  of  W.  Hannah,  &c.  were  all  taken  on  the  same 
side  of  the  cause,  but  are  too  unimportant  to  require  furdier 
notice*  Opposed  to  this  tesumony  in  favor  of  the  appellee. 
l8i  Ist.  the  answer  of  Wm.  Rowton,  the  appellant,  who  eat- 
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ll«v.BMBSK»  pressly  swears,  that,  though  he  permitted  his  son  JostfAf 
1 806.       10  live  on  the  land,  he  never  did  promise,  but  always  refused 

^'^'^^^'''•^  to  make  him  a  tide,  because  he  neither  had,  nor  was  likely 
kowTON  ^  j^^yg  ^  ^hijj  .  and  hg  ^as  determined  that  the  inheri- 
ftowT»y,  tance  should  not  go  out  of  the  family ;  and  that  he  sent  th# 
piktent  to  Joseph  to  enable  him  to  find  the  line  between  him 
and  Thomas  Stith.  This  answer  (according  to  well  setded 
rules  of  evidencp)  is  paramount  to  and  refutes  the  testimo- 
ny of  Tho^s.  Harvey  ;  cvett  if  he  had  sworn,  that  WiUiam 
Rcwtoti,  sen.  had  promised  his  son  Joseph  to  convey  the 
land  to  him,  in  fee  by  an  absolute  deed*  The  answer  is^ 
however,  strongly  corroborated  by  the  testimony  of  a  num- 
ber of  wimesses,  who  depose  to  die  frequent  and  uniform 
declarations  of  the  appellant  (for  a  number  of  years)  to  thii 
same  eifect ;  and  for  the  same  reason,  that  he  was  deter* 
mined,  that  the  inheritance  of  the  land  should  not  go  out  of 
the  family.  And,  (what  is  still  stronger  and  more  con- 
▼incing,)  several  of  the  wimesses  depose  to  the  repeated 
confessions  of  Joseph  Rowton  himself,  that  his  father  ne* 
Ver  would  promise,  or  agree,  to  make  him  an  absolute  tidfe 
to  the  land  in  question,  of  which  he  was  often  heard  to  com"* 
plain  •  From  this  view  of  the  evidence,  it  appears  to  me 
that  the  weight  of  it  is  in>favor  of  the  appellant*  And  this 
is  a  very  striking  case,  among  many  others,  which  to  my 
mind  evince  the  wisdom,  propriety  and  good  policy  of  this 
statute  of  frauds  and  perjuries,  which,  in  my  conception, 
ought  not  to  be  disregarded  and  overleaped  by  courts  of 
equity  upon  such  slight  and  trivial  grounds*  I  aim  of  opi- 
nion, upon  the  whole,  that  the  'decree  is  erroneous ;  that 
die  injunction  ought  to  be  dissolved,  and  the  appeUant  to 
have  the  benefit  of  his  judgment  at  law. 

Judge  CARRINGTON.....It  is  admitted  that  die  an«i 

swer  prompdy  denies  the  allegations  of  the  bill ;  in  ^vjiich 

^        case  it  is  an  established  rule  in  equitj',  that  to  disprove  the 

truth  of  an  answer  two  witnesses  are  necessary,  or  one  wit* 

ness,  aided  by  corroborating  circumstances* 

In  the  present  case  thejre  are  two  prcnnpt  witnesses  sup* 
porting  the  bill  and  contradictmg  the  answer.  ITte  first  of 
these  is^Thomas  Harvey,  who  proves  that  in  a  conyeriatioa 
moved  by  the  father  to  the  witness,  the  fadier  exprec^d  a 
desire  that  his  son,  the  then  husband  of  the  appellee,  would 
remove  from  a  distant  country  and  live  near  him,  and-saiS 
that  he  intended  to  give  the  son  the  lands  in  question  ;  tliat 
Ihe  son,  being  present,  observed  that  he  did  not  care -to  hn* 
ftOYt  land  without  a  right  to  it  j  to  whidx  thttitKer  mBW«ri 
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mdr  that  he  had  vdlfed  the  land  to  the  son,  and  he  never 
Woi4d  take  it  from  him ;  that  thereupon  the  son  accepted  the 
pffer«  and  did  actually  remove  himself  and  family  to  the 
jland,  was  put  into  possession  by  t*ic  father,  made  improve- 
ments^ and  occupied  it  till  the  day  of  his  death :  and  thus  I 
think  an  equitalile  title  to  hold  tlie  land  in  fee  simple  was 
rested  in  tlie  so?>. 

In  aid  of  this  testimony  is  that  of  Charles  Mc.Kinney, 
(whose  credibility  is  no  where  doubted,  but  by  the  counsel 
lor  the  appellant)  who  proves  that  the  father,  on  being  pres- 
sed to  do  bis  son  justice,  answered,  "  I  have  given  my  so^ 
^  the  land, — liave  willed  it  to  him  ;  he  is  in  possession  ;  he 
has  paid  the  taxes  ;  I  do  not  know  what  more  he  wants ; 
but^  if  he  cannot  take  my  word,  I  will  make  him  a  deed.?* 
Upon  such  a  contract  and  performance  of  the  consideratibHt 
I  have  supposed  that,  upon  application  to  a  court  of  equi- 
ty, a  spcci^c  performance  on  the  side  of  the  father  would 
most  certainly  have  been  decreed* 

What  are  the  circumstances  in  aid  of  the  testimony  of 
ihose  two  witnesses,  if  indeed  any  were  necessary  ?  Thejr 
sfct  that  a  man  by  the  name  of  Clarke  rented  the  land  as  of 
Joseph  Rpwton  ;  that  the  son  al^andoned  a  satisfactory  set- 
tlement afar  off  at  tlie  particular  instance  of  the  father,, 
incurred  th^  fatigue  and  expense  of  moving  himself  and 
family  tp  those  hmds,  paid  the  taxes  and  made  considerable 
improvenients  ;  that  the  father  had  at  different  times  de- 
clared the  lands  to  be  the  lands  of  his  son,  and  that  the  son 
had  for  many  years  occapied  them  as  his  own.  All  these 
circumstances,  combined  with  tlie  testimony  of  the  two 
witnesses,  prove  to  me  the  engagement  of  the  father  and 
the  consequent  expectations  of  the  son. 

I  presume  it  wUl  not  be  denied  that,  when  a  contract 
€x:cur^  between  two  people,  neither,  can,  by  subsequent 
declarations  of  his  own,  annul  that  contract  without  the  as- 
sent of  the  other.  .  It  must  also  be  ad-mitted,  that  he  who 
performs  the  contract  cm  his  part  may  in  equity  compel 
the  other  to  perform  on  h^s  part. 

A  number  of  witnesses  prove  declarations  of  thefaih^ 
that  he  never  meant  to  convey  more  than  an  estate  for  l^e, 
unless  thes(m  should  have  a  duld  or  children.  But  aid 
this  i^elea^e  himself  from  a  solemn  compact  without  re? 
^erve  ?  He  had  promised  a  right  to  the  land  by  will  of 
deed ;  and  the  general  understanding  of*  people  of  his  clasa 
is  that  a  right  to  lands  is  an  absolute  title,  and  all  his  o^vn 
subsequent  declarations  had  no  effect  to  destroy  the  origi- 
Q9i  contract  amoved  by  himself. 
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It  is  true  that  a  number  of  witnesses  prore  loose  con- 
versations with  Joseph  Rowton  on  this  subject,  and  much 
industry  has  been  used  to  turn  them  to  his  disadvantage. 
He  was  heard  to  say  that  his  father  would  never,  he  feared, 
make  him  a  title.  Some  have  sworn  that,  he  said  his  fa- 
ther never  promised  a  title  imless  he  should  have  children. 
But  v»'hat  is  the  fact  ?  The  two  wimesses  prove  the  contra^ 
ry.  And  Joseph  Rqwton  always,  when  speaking  on  the  sub-* 
ject,  spoke  in  a  style  of  complaint,  and  considered  it  as  a 
grievance  tiiat  his  father  would  not  comply  with  his  con- 
tract, and  do  him  justice.  But^  because  he  did  not  stte  fas 
Jather^  his  forbearance  is  to  be  construed  into  a  release  of 
the  contract !  He  might  have  had  a  tenderness  for  his  fa- 
ther, or  he  might  hav.e  mistaken  his  rights*  If  aftwr  con- 
versations with  unauthorised  persons  are  to  have  any  weighty 
let  those  of  the  father  expressed  differently  at  different  timet 
be  set  against  those  of  the  son,  which  will  leave  the  matter 
as  it  stood  upon  the  original  contract. 

It  is  observable,  however,  that  ^t  least  nine  of  the  wimess-* 
es,who  press  most  hard  upon  the  title  or  equitable  claim  of 
the  son,  were  examined  and  jnere  affidavits  taken,  (for 
any  diing  that  appears,)  without  authority,  widiout  notice^ 
and,  for  aught  appears,  in  the  absence  of  the  appellee, 
whose  friend  was  not  permitted  to  interrogate  a  single  wit- 
ness. For  these  causes  sui  exception  was  taken  to  those 
affidavits,  which  exception  vas  undoubtedly  well-founded. 
The  Chancellor,  it  is  presumed,  paid  no  respect  to  those  af- 
fidavits, nor  do  1 ;  especially  when  it  appears  that  the  great- 
er, part  of  those  witnesses  were  the  family  of  Rowton,  who 
expected  a  benefit  from  the  sale  of  tliose  lands  and  a  distri- 
bution of  their  value.  Those  witnesses,  if  their  depositi- 
ons had  been  regularly  taken,  are  admitted  to  be  compe- 
tent ;  but  I  own  thfey  have  not  that  weight  with  me  which 
they  would  have  had  if  entirely  disinterested. 

The  statute  of  frauds  has  been  mentioned  as  a  bar  to  the^ 
claim  of  the  appellee.  My  constrtiction  of  that  statute  is 
that  it  was  enacted  to  prevent^  and  not  to  protect  fraud,  by 
sheltering  a  man  a^nst  the  performance  of  a  voluntary 
tontrzct  where  he  had  received  a  valuable  consideradon. 

As  a  proof  of  the  appellant's  own  opinion  of  this  contract, 
my  attention  has  been  drawn  tt>  a  very  late  declarati^  of 
his.  When  in  his  serious  moments  attending  the  funeral 
of  a  murdered  son,  he  said  to  the  son<-in«Iaw  of  the  appel- 
lee, **  go,  and  take  care  of  your  mother-in-law  ;  tliere  is  a 
^  good  nlantation  and  house,  it  will  be  your  own  at  her 
'^  death.^     Although  tlie  old  man  was  mistaken  as  to  the 
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legal  course  the  estate  migTit  take,  it  shewed  that  he  then  KorrM««, 
had  no  pretence  to  the  lands*  160G. 

I  consider  diis  whole  transaction  as  a  premeditated  fraud 
on  an  unfortunate  woman*  She  was  induced  to  leave  her 
parents  and  connexions  in  a  distant  country  to  come  hither 
with  her  husband,  upon  a  fair  prospect,  that,  in  case  of  his 
death,  she  would  have  at  least  an  estaUishment  for  life. 
But  how  was  she  disappointed  !  The  violent  hand  of  the 
murderer  deprived  her  of  her  husband,  the  ruffian  hand  of 
n  cruel  father-in-law  ousted  her  from  the  lands  of  that  hus- 
band ;  and  thus  she  is  abandoned  to  want  and  distress  a* 
mongst  inhospitable  strangers.  A  greater  fraud  is  seldom 
perpetrated* 

Up<Mi  the  whole  of  ihe  circumstances  of  this  case,  I  am 
dearly  t>f  opinion  that  the  appellee  is  entitled  to  dower  in 
the  laxids  in  question,  and  that  the  decree  ought  to  be  affirm- 
ed. 

Judge  LYONS.  This  suit  must  have  been  brought  on 
an  after-» thought  of  the  widow  plwntiflFor  her  friends,  by 
the  advice  of  othcts  who  prompted  and  encomraged  her  to 
teaze  and  vex  cdd  Rowton  for  turning  her  out  of  possession, 
and,  perhaps,  frond  private  pique  or  animosity,  because  she 
well  knew  she  had  no  good  grounds  for  the  suit,  as  her  hus- 
band often  told  'her  that  he  had  but  a  life  estate  in  the  land. 

I  have  always*  understood  that  agreements  of  everj'  kind 
were  to  be  executed  according  to  the  true  intent  and  mean- 
ing of  the  parties  thereto,  as  expressed  and  fully  imderstood 
by  themselves,  and  not  as^  understood  by  others  no  way 
concerned  or  interested  in  the  business ;  for  the  parties  best 
know  their  o^m  agreements. 

The  father,  in  this  case,  swears  in  his  answer  thr.t  he  ne- 
ver gave,  promised,  or  intended  to  give  his  son  ^  estate  in 
fee,  ofraott  than  an  estate  for  life  in  the  land,  unless  he 
had  issue  ;  and  the  son,  at  all  times  after  the  bargain,  dur- 
ing his  life,  acknowledged  and  declared  that  his  father  ne- 
ver did  promise  or  agree  to  give  him  more  than  on  estate 
for  life  in  it,  and  tbsit  he  never  expected  mcnre,  unless  he  had 
issue. 

Yet  the  chanceDor  has  decreed  a  fee-simple,  and  has  gi- 
ven dower  to  the  widow,  who  never  expected  it,  as  was 
plainly  evinced  by  her  injuring  the  land  and  houses  greatly, 
according  to  the  te^mony,  at  the  time  of  her  remov^ 
from  the  plantation,  canying  away  locks,  plank,  &c 
•  The  evidence  in  this  cause  has  been  compared  to  that  in 
a  case  propounded  relative  to  a  biU  of  exchange  i  where 
one  person  only  should  prove  that  A.  endorsed  it,  aitbou^^ 
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»v«Mrc«»  twenfy  others  in  the  room  where  the  «THfer9en«st.  yrnM 
1806.  iiTzttendidnotsee  or  observe  it,  and  it  was  said  that,  m 
such  a  case,  A.  would  be  made  liable  as  endorser.  But 
if  B.  tiie  endorsee  and  holder  ofthe  biB  had  alwap,  and 
long  after,  declared  that  A.  did  not  write  his  name,  nor 
ever  endorsed  it  to  him,  but  constantly  refused  to  do  8o« 
and  the  executors  of  B.  ahouM  sue  A«  as  endorser,  would 
any  .court  or  juiy  oblige  Bt  to  pay  the  debt  ?  Now  the  hoU 
der  of  the  land  in  this  case  having  always  declared,  after 
the  pretended  promise  in  the  bill,  that  he.  had  only  an  es-» 
t^tt.  for  life  in  the  land,  and  that  his  father  had  never  agreed 
to  give  Iiim  a  greater  estate,  .is  his  widow  or  heir  to  have 
more  than  he  claimed  himself  ?  The  answer  to  tlutt  qpea* 
tion  is  so  plain  and  evident,  and  the  case  so  clear,  Aat 
I  should  have  no  doubt  about  it,  exclusive  ofthe  statute  of 
Irauds,  but  should  dismiss  the  claim  a&groundless  and  £rau^ 
dulent. 

The  afEdavits,  altho' excepted  to  at  the  niks,  were  vnof 
objected  to  at  the  hearing,  butallowed  to  be  read  ;  where* 
by  the  former  exception  was  waved^  and  caxmot  now  be  ne- 
peated  in  this  court  ;  and,  as  the  cause  was  fiotheai^  OB.a 
mere  motion  to  dissolve  the  injunction,  but  set  down  for  a 
full  and  regular  hearing  in  ^due  comae  of  law,  it  i^  not  to  be 
retained  or  remanded  for  any  facdier  proeeedings  ;.  which, 
indoed,  the  counsel  did  not  desire*  The  decrefe  ^refer«^ 
must  be  reversed,  the  sBjunction  disaofaied^  and  tike  hiUd^- 
missed  with  costs* 


After  an  ac- 
tion at  com* 
mon  law  hat 
been  brought 
to  recover 
damages  for 
l»reach  of  a 
contract,  the 
deft,  has  no 
right  (o  file  a 
bill  in  equi- 
ty to  compel 
the  plaintiff 
to  accept  of 
a  specific 
perform- 
ance: unless 
fatnt  parti- 


Long  against  Col&tok* 

ON  an  appeal  from  a  decree  of  the  Hi^  Gourtof  Chan-* 
eery.  The  case  %^as  this.  Long  had  contracted  to  con- 
vey to  Colston,  byapecial  wiutanty,  all  bis  interest,  derw 
ved  from  his-wife,  in  an  estate  in  Engknd.  Botk  parties 
supposed  it- would  far  esce^';^6000  sterling.  •  Cobrton  was 
to  take  the  entire  value  ofthe  estate  in  England^  at  one 
pound  currency  for  one  pound  ateriing,  and  to  pay  Longt,  in 
nand  %  5000,  and  convey  to  him  vnsstem  lands  to  the  a- 
mount  of  Si  5000,  at  two  ddlars  per  acre  ;  and  whatever 
the  English  estate,  when  finally -ascertained,  mig^t  exceed 
the  sum  of  j$  20,QOO^  Colston  was  to  pay  Long  at  the  above, 
rate.  A  suit  having  been  for  many  years  depending  in  En- 
gland, concerning  ^is  estate,  Colston  was  to  receive  » 
power  of  attmney  from  IjongfKi4  wife^  to  attend  to  it» 
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vonchisioiu     It  was  further  contraCteil,  ^MKt  in  the  event  NoTBMs«a, 
of  a  revolution  ia  Eng^d,  (which  was  then  ap{irdieftded,)       1806. 
by  which  an  obstacle  to  the  recovery  of  the  estate  nught  be     ^••^'^^'^"^^ 
l^roduced,  no  reimbursement  was  to  be  made  by  Long,  nor        i^no 
was  Colston  to  be  bound  by  his  bond,  whic^  he  had  givea    Cofsroj*. 
in  pursuanct  of  the  contract,  to  secure  the  payiMnt  of  the 
excess  over  the  t  20,000 :  but  nothing  was  said  about  any  cslargromi* 
teimbursemem  by  Long  in  case  the  estate  fell  shoit  of  tliat  p^  eiuit/  e«< 
lum.     JLotig  and  wife  conveyed  their  riBht  to  Colston,  but  iVi?*-****  **' 
winiout  any  pnvy  examination  oi  the  wife,  as  it  was  said  ;  ting  and  r«- 
^smd  Colston  paid  the  B  5000  :  but  understanding  diot  the  lieving:  «• 
lEtiglish  estatse,    (though  not  finally  ascertained)  did  not  g*^JJ*^^"*\ 
amount  to  more  than  3  or  4000  pounds,  chiefly  in  tliree  thewin'^  Uut 
percent,  stock,  he  refused  tbconvej^  Ae  ttods  to  Long,  un-  the  contract 
less  he  would -give  him  securi^to  refund,  wiuuever  that  ouj:*«.«ever- 
estate  nd^  fafl  short  of  the  payments  8Ctiia%  made,  ^^"icliif* 
Upon  this  refusal,  Long  brought  an  action  of  covenant  on  enforced. 
Ae  artidies  of  ligreement,  m  Ae  district  court  of  Winches- 
ter ;  «nd  while  the  suk  was  depending,  Colston  filed  a  bill  If*  C.  as^rcti 
b  &e  High  Cotnrt  6f  €hanceiy  to  injoin  the  proceedings  ^^ Jf*^^^^ 
acltiw,  and  to  transfer  the  case  from  the  former  court  to  the  „cy  or  to 
latter  ;  which  was  directed  accordingly  by  the  ChancellcM-.  convey  to 

The    controversy  principally  turned  on  the  following  |^'»n^ciirt»i« 
^ints.     1.  Whether  after  at3t«ach  of  die  contract  by  one  l^^  m*Snc 
party,  as  was  sAedged,  and  the  other  had  elected  to  pro-  him  a  deed 
ceed  kt  law  for  dunages,  a  court  of  equity  could  proper*  ^^^  ^^^  ^'s 
ly  interfere  on  the  grounds  stated  m  the  biU.     2.  Whether  ".um!  Ui^ 
Und^r  a'fsur  exposition  of  the  articles  and  a  bond  taken  in  va/we  xshcre- 
pursuance  thereof.  Long  was  entitled -to  the  S  ^000  at  all  ofu  wuuier, 
events,  or  only  a  rateable  proportion  according  to  the  value  l^'^^i  ?**^ 
of  the  English  estate.  «cwd^hl'* 

Tlie  ChanceBor,  being  of  opinion  that  a  court  of  equity  value  ot  the 
had  jurisdiction,  and  that  Long  was  ottly  entided  to  be  paid  c<»^&i<^>^2t'- 
fro  roto,  accordingto  the  value  of  the  English  estate,  per-i  ^  to*tirgiv- 
petuated  Ae  injunction,  ^^  on  the  com^^inant's  conveying  en  hyCilf 
^  to  the  defendant  such  of  the  lands  described  in  the  con<?  ^'  ^^^^*  ^ 
♦*  VaiBt  between  thttn,  as  are  equal  in  value  to  the  diflfer-  ^^'c  Z^""^* 
^  ence  between  the  sum  of  S  5000,  (which  the  complainant  not  ^  rights 
^  had'pflid,)  and  the  defendaait's  proportion  in  his  wife's  on  the 
*  tlj^  of  the  Ghichesccr  estate  m  England."  ?u  "^cd  de*- 

ficiencf  in 

Wi^ams^  for  the    appellant.    There  are    two    ques^r  the  vtiue  of 

4<m:fai  this  caxMe.     Iftt.  Whether  the  case  was  not  com-  ^^^'!^*  ^* 

l^ttiifGqpuxaUeatlaw  ;  arid,  if  so,  ought  a  court  of  equi-  !^rform!Lce 

tytbhakveibteHered?  aoad' Sudly^  if  it  ou^t,  whether  the  de-  on  his  pan, 

.^MeatiMtsi^roiieouBk  ttnuiL.54iari 
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1806.       refusal  of  the  other,  might  bring  a  bill  for  a  (Specific  per* 

^^''''""''^^•^     formance  ;  or,  %lect  to  proceed  at  law  for  damages.     But 

^^^^     .after  one  party  has  resorted  to  his  legal  remedy,  the  other 

CoLf  Toai.    cannot  be  permitted  to  go  into  a  court  of  equity. 

If  it  should  be  said  that  Cobton  did  not  refuse^  then  he  must 
give  him  an  have  succeeded  at  law,  and  this  being  a  question  equaDy 
*^*k^*"«^»od^  triable  there,  the  injunction  ought  not  to  have  been  awvrd* 
*uch*dSci-  ^^*  ®^^  *^  ^^  ^*^  refuse,  then  Lang'  had  a  legal  advan- 
ency  $  but  ig  tage  given  him  by  the  conduct  of  Colston^  and  a  court  of 
bound  to  im-  equity  ought  not  to  have  taken  it  from  hinu  Long  had  ex- 
,  5J^**nce^'^  ecuted  his  part  of  the  contract :  if  Colston  had  oflfered  to 
St.  when  the  do  the  same,  he  must  have  prevailed. 
value  of  the  But  it  may  be  said,  a  jury  might  have  assessed  imaginary 
estate  ii  fi-  damages ;  and  their  verdict  must  have  been  for  money  altho* 
tained"mry  /^w^  was  to  have  been  conveyed.  To  this  it  may  be  answered^ 
baveTuchre*  that  the  rules  of  property,  rules  of  evidence,  and  rules  of 
nittly  for  the  interpretation  of  contracts,  in  both  courts,  (except  in  the 
ShaiTbcequ^*  case  of  a- discovery  from  the  defendant,)  are  the  same  (a) 
table-  If  the  jury  had  adopted  an  improper  rule  of  construction,  m 

court  of  law  was  competent  to  correct  it,  by  setting  aside  the 

JBurr.  llos. '  '^  ^^7  ^so  be  urged,  that  application  was  made  to  a 
court  of  equity  to  do  that,  which  the  parties  had  stipulated 
for.  Had  Colston  performed  his  part  of  the  contract  when 
he  ought  to  have  done  so,  Long  would  have  been  satisfied  ; 
but  having  refused,  Long  had  his  election,  and  might  with 
great  reason,  proceed  at  law  for  damages,  because  he  had  to 
pay  money  on  another  contract,  instead  of  kmds^  in  conse« 
quence  pf  the  refusal  of  Colston. 

But  it  will  be  argued  that  Colston  was  willing  to  per- 
form, agreeably  to  his  idea  of  the  contract.  If  this  had,  been 
a  fact ,  and  his  exposition  a  correct  one^  then  proof  of  such 
offer,  and  of  a  refusal  by  Long^  would  have  entitled  Colston 
'^  to  a  verdict;  for  there  would  have  been  no  breach.     The 

'  evidence,  however^    is,  that  Colston  refused  to  perfonPt 

unless  X&nj^  would  submit  to  new  conditions  not  warranted 
by  the  contract. 

Having  considered  die  question  of  jurisdiction  as  the^  case 
appeared  on  the  words  of  the  contract,  the  nett  enqi^iy 
would  be  whether  there  is  any  thing  dehors  the  contract  to* 
create  an  equity. 

The  bill  being  for  a  specific  performance  of  the  contract 

and  not  to  rescind  it,  Colston  must  be  considered  as  applying 

to  enforce  it  on  .hi^  own  part.    Long  having  already  done 

'    all  that  he  was  bound  to  do  on  his  pact.    Th«^  contract  fa% 
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ing  thus  sfcnctioned,  the  only  enqairv  is,  ought  the  eourt  KoTswBsvt 
to  decree  it,  or  leave  the  party  to  his  remedy  at  law  ?  1806. 

It  18  said,  indeed,  that  Long  deceived  Colston  with  re-    ^^"^r*^^ 
spect  to  the  value  of  thi  English  estate  ;  but  of  this  there  is       il^jj^t 
no  proof.    They  were  both  probably  under  an  erroneous    Cofsrvv. 
impression  as  to  its  amount,  and  Colston  had  the  best 
means  of*  informationi    If  he  was  deceived,  it  was  by  his 

Eartner  Gen.  Lee^  who  professed  to  have  an  accurate 
nowledge  of  the  subject.  Or,  if  the  latter  should  be  con^ 
sidered  only  the  agent  of  Colston,  still  the  effect  would  be 
the  same.  Notice  to  an  agent  is  sufficient,  even  to  make 
a  party  a  purchaser  with  notice.  Lee  was  apprised  of  the 
intention  of  Long,  to  have  the  S^O^OOO  in  every  event. 
It  appears  then  to  have  been  a  fair  transaction  on  the  part 
of  Long ;  but  tf  it  had  been  fraudulent,  it  might  have  been 
a  ground  for  setting  aside  the  contract^  not  for  decreeing 
a  specific  perforitaancci 

On  the  Second  question,  he  contended  that  the  decree 
Was  erroneous,  even  if  the  court  of  chancery  could  pro* 
perly  interfere. 

1.  From  the  fair  exposition  of  the  cotitiiicit  itself.  Long 
was  to  have  the  220,000  at  all  events.  The  preceding  . 
part  of  the  sentence  which  prescribes  that  Long  should  not 
be  responsible  in  the  event  of  a  revolution  in  England,  is 
complete  in  itself.  It  then  gOes  on  to  stipulate,  that,  as 
to  the  sum  paid,  no  re-imbursement  should  take  |dace. 
The  bond  which  was  executed  on  the  same  day,  in  pursu* 
ance  of  the  agreement,  proves  the  ideas  of  the  parties  to 
have  been  as  here  stated.  So  does  the  deposition  of  Mr. 
Lewis,  who  reduced  the  contract  to  writing.  If  it  is  ob- 
jected, that  his  is  parol  evidence ;  it  may  be  answered, 
that  such  evidence  is  admissible  to  explain  the  intention 
of  the  parties  to  a  deed  or  agreement  where  it  is  ambigu« 

ons  of  doubtful.     In  the  case  of  Ross  vs.  Nonrdl  (a)  parol  ,^y  ^  Wssh 
evidence  was  admitted  to  prove  an  apparently  absolute  bill  14. 
of  sate  a  mortgage  ^  and  it  is  there  laid  down  that  the  «d« 
mission  of  it  must  depend  upon  circumstances. 

2.  The  decree  is  also  erroneous  in  compelling  L<»igto 
take  lands  to  which  Colston  had  no  title. 

3.  In  not  directing  an  account,  and  making  a  final  end 
of  the  causes 

4.  In  Hot  decreeiilg  the  lands  elected  by  Long  to  be  ta* 
ken  agreeably  to  the  contract. 

Gar//,  for  the  appellee,  contended,  1.  that  Colston  was 
not  bound  to  pay  the  sum  of  8^0,000,  at  all  events,  but 

R 
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XoWMBcsi  only  a  rateaWe  proportion.    Wherever  there  ]«  a  deficU 
^  tB06m  ^  ^^^y  jn  ^jjg  article  sold,  unknown  to  the  buyer  at  tb^  time 
^~^^       of  the  contract,  a  court  of  equity  will  give  relief,  uole9» 
^gaimt      there  is  an  express  stipulation  to  the  contrary :  for  an  ini,« 
CoLSToii.    plied  stipulation  will  not  do*  (a)    He  also  cited  the  caste 
of  Bedford  vs.  Hickman,  M.  S.  Nov.  1804,  in  which  tber^. 
(fl )  Pojj;'  on  was  no  proof  of  fraud  on  the  pavt  of  the  vendor,  but  th^ 
1^  1  Call   court  gave  relief  to  die  vendee  on  the  general  prii^ciple* 
316,    Jolli^  In  Pendleton  vs.  Stuart  falso  M.  S*)  there  was  an  expresf 
vi.  Hite.        stipulation  to  take  at  more  or  less ;  but  in  the  agreemeuti 
between  Long  and  Colston  there  in  not  a  syllable  of  thia 
nature.    Colston  knew  nothing  about  the  value  of  the  es^ 
tate.    The  presumption  is,  daiereff^re,  against  his  having; 
intended  such  an  agreement.    A  bargain  of  chance  is  ge- 
nerally a  matter  of  speculation ;  but,  bete,  Colston  could 
not  calculate  on  gain,  but  might  lose ;  since,  if  the  value  of 
the  estate  exceeded  g20,000,  Lon.7  was  to  have  the  sur* 
plus.    The  property  had  been  in  suit  ever  since  the  ycm* 
ir42,  and  might  continue  many  years  nu>r^.    The  ^nvall, 
profit  arising  from  the  difFerence  of  exchange  wasi|  nxere 
mockery,  atid  besides  very  uilcertmn,  the  rate  of  exchange 
being  subject  to  fluctuations.    The  terms  of  the  written, 
agreement  also  con£rm  this  eonstruction.     I'he  clau^^ 
concerning  political  convulsiom  or  revolutions  provef 
plainly,  that  Colston  was  to  bear  a  loss  occasioned  by  such 
events  only ;  according  to  the  maxim  ih^t  e^re&si^  tmiu^ 
est  exclmio  aiterius*     Mr.  Williams  by  a  viofent  criticism 
separates  the  member  6f  the  sentience,  hy  construing  it  sq 
that  no  reimbursement  was  to  take  place  in  ny  case  1 
whereas  its  evident  meaning  is  that  no  reimbursement  waer 
to  take  place  in  that  one  case.    The  artides  and  boi^d  app^ 
to  be  taken  together,  and  as  exjdanatory  of  ea^h  other  ; 
the  fair  meaning  of  both  being  that  for  the  entire  vahte  of 
the  Chichester  estate  £  1  currency  was  to  t^e  paid  for  £t 
fA\  ^  ^^t  sterling. 

194b  ^  Parol  evidence  cannot  be  admitted  in  this  csise  to  ex- 

plain the  writing.     In  Gatewood  vs.  B[urrus  (li)y  th^  dis* 
tinction  is  stated  between  latent  and  p^^^t  amb4gt)iti,es« 
^    I  Bro'  '^  separate,  independent,  collateral  fact  m^y  be  proved  bjr 
ch'j    c«ist»  p^ttA  evidence  to  eitpkin  a  latent  fimbiiguity,  relative  to 
^7%*  the  person  or  thing,  or  a  resulting  trust  (c).    {n  the  cas^ 

/</^8Co  155,  of  ^  resulting  trust,  it  is  adihisrfble,  in  order  tq  rebut  the 
S  Wiig.  275.  implication  which  might  otherwise  take  place,  but  oo|  ^ 
125(1  ^^  h.  ^o^^^d^*^^  ^^  explain  antbiguow  words  (rf).  Jin  Ais  caae 
^  I B^,  there  was  no  latent  ambiguity ;  and  therefore  such  e^idenf  e 
^15.(  '  was  not  admissible. 
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5.  Bat  even  vpoii  tlit  deposittoiifty  C»liloa  <luglit  to  pre-  UprMMtm^9 
iraii.     It  appears  that  Long  Was  guUty  of  concealing  part      1806. 
of  tilM  trum  IB  die  represeatations  he  made  coqcemiog  v—— v-— / 
tke  vahie  of  the  esute.     1  Bro.  .440t  Shirley  vs.  Strattoo,      ^^ 
«hews  that  a  coacealment  of  essential  facts  by  one  party    CobtTsy^ 
from  the  other  will  viuate  the  contract.    If  it  be  said  that 
liiOn^  gare  Colston  some  information,  why  did  he  not  give 
htm  all  he  knew,  by  which  the  value  nug^t  be  reduced,  as 
Well  as  that  which  tended  to  enhance  it?    Mr.  Williams 
ftays  that  Gen.  Lee  wus  agent  for  Colston  ;  and  his  know»- 
ledge  was  that,  of  Colston;  but  not  a  tittle  of  testimony 
exists  that  he  bad  any  knowledge  of  the  value  of  the  es* 
tate. 

Mr.  Can  here  took  a  view  of  the  evidence ;  from  which 
he  argaed,  that  JLong  did  not  dream  there  would  be  a  de- 
ficiency, and  therefore  made  no  stipulation  about  it ;  that 
ikith  parties  believed  the  estate  would  be  worth  more  thaa 
flSd^OdO}  which  belief  on  the  part  of  Colston,  was  pror 
daced  by  representations  made  by  Lod^  himself;  thitf 
€he  difference  of  exchange  was  not  given  as  a  premium 
for  haaardi,  buta  recompence  for  the  expense  and  trouble 
'Golmon  was  to.be  «t  ia  recovering  the  estate ;  and  that 
^tht  4iftOfX)0  were  to.he  dednctcd,  (on  the  .final  ascertain- 
^tacnt  of  the  valae  of  the  estate,)  at  the  kboVc  ratio  from  the 
cash  value ;  from  all  which  he  inferred,  that,  upon  the  me^ 
Yita,  whether  to  the  writings  or  the  pi^ol  evidence,  Col- 
aamihad  paid  Long  as  mdch^or  inore  than  he  ought,  and 
had  done  aU  that  could  reasonably  be  required  of  him- 
4^  Biit  Long  has  not  done  all  that  he  Ought  to  have 
'done.   'He  and  his  wife  have  hot  conveyed  their  interest* 
if  MrB.*LQiig  is  dead,  no  body  bat  her  heir  can  get  the  mo« 
Aey  ttiim  England :   and  if  she  is  living,  her  husband  or 
Colston  cannot,  without  evidence  of  her  fonsent(a).  Long  («)  a   Bie. 
is  bound  to  riiew  by  some  paper  in  the  record  that  he  has  66S«    Minec 
executed  a  deed,  and  that  the  privy  examination  and  re-  ^'*  ^^'  ? 
•finqnlahamit  of  Mrs*  Lpng  has  been  taken.     1  he  grantor  3]^  ^    ^ 
ia  bound  tp  pa^  the  expense  pf  the  deed.  ,  Azutr.  93.' 

Judge  CARHINGTON.  ft  is  the  custom  of  this  coub« 
try  ^  die  grahtee  to  p^y  tba(  e^qieose. 

CutL  'f  he  doctrke  is  i:3ipreasljr  otherwise  in  Co.  Lilt. 
The  bottd^  I  admit,  states  that  a  deed  had  been  executed : 
-ha^  this  16  to  be  conhtrued  as  executed  by  Lcng^  alone, 
UBce  there  ia  no  proof  diat  his  .wife  had  done  it ;  and  her 
ebnVeyanbsy  excq^i  by  privy  eansaiaatioay  fcc*  in  wof  th  ps^ 
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VoTB¥BBft«      5.  The  decree  of  the  court  of  chance^  is  right*  «o  far 
1806*  .    as  it  goes ;  for  which  the  Chancellor  himself  has  gtveki  ae 
ble  aild  siiiBcient  reasons*    It  is  objected  that  an  account 
ought  to  hiaive  been  directed :  but  the  decree  has  provid* 
dx^To^    ed  for  this,  by  reserving  a  right  to  resort  to  the  court  hercr 
after. 

6.  The  court  of  chancery  had  jurisdiction  ;  because  the 
pourt  of  law  could  not  have  given  complete  relief.  If  na 
suit  had  been  brought  at  common  law^  Colston  might  hav^e 
gone  into  equity  to  have  the  value  of  the  Chichester  estate 
ascertained,  and  the  writings  delivered  up,  on  his  coDvey«» 
ing  to  Long  land  sufficient.  Does  it  make  any  differenee 
that  Long  first  went  into  a  court  of  common  law  I  If  it 
^oes,  the  principle  would  apply  to  every  case  commenced 
at  law,  and  would  abolish  injunctions  to  stay  proceediiigt 
on  judgments.  Recourse  was  necessary  to  a  court  of  e« 
quity ;  because  there  was  reason  to  believe  that  the  Chi* 
tihester  estate  would  be  deficient  and  the  bill  was.  filed  up** 
on  the  principle  of  gina  timely  The  deficiency  was  unccr* 
tain,  the  suit  in  England  being  still  undetermined.  A 
court  of  common  law,  therefore,  could  not  have  reatrahiu 
jid  the.ps^ties^  until  that  was  ascertained ;  and,  if  a  judg- 
ment had  been  obtained)  and  Colaton  compelled  to  ppy  tiie 
money,  he  would  have  had  no  security  for  its  being  cc* 
funded. 

-  It  is  objected,  that  a  judgment  ehould  have  been  coik 
fessed,  or  the  cause  decided,  befc^e  the  injuactioa  vaa 
granted. 

I  answer,  that  a  confession  of  judgment  would  have  de- 
feated Colston's  object.  It  would  have  been  confessing 
that  which  he  had  denied^  and  which  was  upcertain.  In- 
junctions before  judgment  iare  very  numetousb  ..The  ca* 
ses,  of  an  heir  obtaining  an  injunction,  during  the  pen* 
dency  of  a  suit  against  him  on  his  ancestor's  bond,  and  of 
an  injunction  awarded  pemling  an  .'ejectment,  often  oc- 
cur (a;)    The  requiring  a  confession  of  judgmeattsdiscrm- 

$ft^ttV«u  ^*o»a^y  with  the  court,  which  may  lay  the  party  under 

«23^  425.       J>^oper  restrictions. 

Mr.  Williams  contends^  that  where  relief  can  be  had 
at  la#,  none  can  be  had  in  equity.  3  Vez«  jn  692,  proves 
the  contrary,  on  the  ground  that  the  nature  of  the  relief 
is  different  in  the  different  eouirts.  In  equity,  specific  pen- 
formacu^e  may  be  decreed ;  the  conduct,  of  dte  parties,  and 
all  equitable  circumstances  may  be  copsidered.«..4  -  Vez* 
jr.  686—689,  Loyd  vs.  Collet,  shews,  that  where  a  pan^ 
^gs  U\  ^f  t^me  elapse,  he  has  no  right  to  insist  on  a  lite^ 
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ral  campliance  widi  the  contract.    Here,  Long  ought  to  Vo^^siun^ 
hare  had  th<^  privy  examination  completed  by  a  certain      1600. 
time  I  and  there  is  no  proof  that  he  has  done  it  at  alL    He  ^tT*'^^'^^^ 
}ias  thereby  lost  the  benefit  of  the  contract*  t^aintt 

The  decree,  however,  is  incomplete  in  one  respect*  As  CQtiron^ 
Long  has  received  more  money  and  land  than  the  English 
estate  is  worth,  the  Chancellor  ought  to  have  directed 
him  to  hold  the  landi  subject  to  any  future  decree.-*-* 
With  an  9XR€pdment  to  that  efitct,  this  court  ought  to  af» 
firm  it. 

lVickh4fm  on  the  fame  side.  If  Colston  was  at  all  events 
to  pay  4S  20,000,  the  contract  was  in  the  nature  of  a  policy 
of  insurance,  and  ought  to  be  governed  by  all  the  rules 
which  are  applicable  to  such  instruments*  If  Colston  was 
an  insurer,  he  cquld  npt  jbe  liable  fpr  any  risk  against 
which  he  did  not  insure*  Now  ^t  appears  that  the  only 
risk  cotitexn|>l9te4  wa3  that  arising  from  revolutions  and 
politicial  convulsion^,  npt  from  any  pjrospect  of  )^  fleficien« 
cy  in  the  vialue  of  the  estate ;  for  no  doubt  iif  as  entertain* 
ed  by  either  party  of  its  being  worth  more  than  ^20,pOQ« 
No  inaiitance,  tfief^fore,  cpuld  have  been  intended  on  that 
subject*  1$  it  probable  that  Colston,  a  stranger,  would 
have  inanred  that  the  fortune  of  Long's  wife,  which  lay  ' 

in  England,  and  of  whic^  he  knew  nothing,  except  by  in* 
formation  from  Long  himself,  really  amounted  to  }$20,* 
000  ?  For- such  a  contract  there  W93  ?io  fuidpro  guo.  In 
policies  oCinmrance  there  must  be  a  true  |-epresentation^ 
and  either  )6raud  or  mistake  will  vitiate  the  contract ;  one 
of  which  took  place  in  this  case ;  for  Pollard's  deposition 
proves  thftt  Long  did  not  nii^ke  a  full  representation,  but 
concealed  several  important  circumstances*  |f  a  warran* 
ty  had  been  intended*  Long  wopld  have  insisted  on  the 
largeataum,  and  Colston,  the  insurer,  on  the  smallest.  But 
the  fact  here  was  exactly  thp  reverse.  As  polston  want* 
ed  money  in  Etiglandv  and  to  dispose  of  as  large  a*  quanti* 
ty  of  bis  Kentucky  lands  as  possible,  a^^d  Long  wanted 
money  here,  Colston  increased  the  sum  as  much  as  he 
could ;  and  this  accounts  for  the  sum  of  ((20,000  being 
fixed  upon.  It  is  unimpprtant  whether  the  parol  testimo* 
ny  was  admissible  or  not ;  because,  either  with  or  without 
it,  the  construction  of  the  contract  would  be  the  safne* 

As  to  the  question  of  jurisdiction  ;  a  bill  for  specific 
Performance  lies  for  either  party,  and  ought  to  be  favored  i 
for  more  complete  justice  can  thereby  be  obtained  than  at 
W I  since  the  damages  given  by  a  jury  may  be  too  much 
PV  Uq  Utile  I  9n4  ip  W  f^asei  ^0  Uiey  ^ve  (h^  thing  con* 


Ill 
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If bvJiMBfeitv  ti^cted  for,  but  motiey  in  ilis  fbom.  One  party  cMfsat  by 
1S06w  bmging  an  action  at  Istw  deprive  the  other  of  his  «uit  in 
equity  for  a  specific  performance*  It  is  bbjected  that  Cot* 
ston  violated  the  covenant  hithself*  But,  if  the  condition 
of  *a  bond  given  for  the  purchase  of  land  is  violated,  will 
that  prevent  the  obligor  from  goitig  into  equity  to  obtain 
a  title  ? 

Judge  LYONS.  Would  not  the  Ch^tttettor  compel 
him  to  give  a  judgment  before  he  would  gr^lit  aa  injwictt- 
on? 

Wickham^  This  is  the  rule  in  actidVis  for  suKM  certain, 
Wt  pot  in  those  for  damages  only.  In  the  case  of  Morrii 
ts.  Braxton,  the  vendor,  although  not  able  to  convey  at 
the  time  stipulated,  yet  obtained  a  decree  vAtttL  ttbte  afc 
terwards  to  convev.  So,  in  the  case  of  PolWd  V6.*  Jto* 
gers,  where  only  able  to  convex  a  pai^. 

In  those  cases,  although  the  vendors  filed  tl^ir  biMs'fof 
specific  performance,  they  mi^ht  hftvtt  been  stied  a*  !aw» 
O^nd  damages  recovered  against  theiti  for  their  brelicli  of 
contract. 

But  in  this  case  Colston  was  not  ih  fkct  giitlt^  ctf  a 
breach  ;  for  he  tiras  willing  ^o  convey  as  much  land  as  he 
was  re8p6nsiblfe  for  pro  ratd,  tihou|;h  he  refused  to  Howtef 
any  mbte ;  but  Long  demanded  the  Whote^  HotwitfatflaDd^ 
ing  he  had  violafted  the  cdntfact  tm  his  pan. 
'  But,  it  IS  said,  that  CdMon  had  i!iot  lands  Wttftitef ;  tt 
the  Indiiin  title  wk9  nbt  e^tihgnished  to  wkik  thift  M 
daimed.  This  objection  hits  h6  Weighty  becautft  if-GoU 
^tbn  is  hot  aiile  to  coii^ey^  ^  dn^peta^tiM  i^  dathag;^!^  lli#f 
yet  be  given,  /so  fkr^s  ht  hi^y  fkil,)  by  dhreettff|;«  jWf 
to  be  iihpanneHed  for  that  p^xrpoit* 

l^tt  it  ev^  be  adiMitted  &at  a  judgment  ought  to  liav« 
been  confessed  in  the  first  instane^  t  yet  the  Aeertbj  bm^ 
right  on  the  nitferits,  ought  to  be  affitmed.  Tht  exainpte 
of  a  bill  of  injunction  Where  security  oughn  to  hav0  tlAa 
given  taaf  was  o<hittdd  is  paf^lel  to  this.  In  iuxM  a<tose) 
if  the  comt/laShant  has  equity  oA  hisiside,  oh  the  Ai^liear* 
ing,  the  injunction  mky  be  mad«  perpetittti ;  aiKi  the  o« 
mission  of  taking  security,  being  merely  mattet  df  feim, 
ought  not  to  vitiate  the  cUcree. 

Randolfik^  in  reply,  went  into  an  exatninadM  of  thee- 
vidence  to  prove  that  Long  was  no  speculator ;  that  the 
first  overtures  cairiefrcfih  Colston^  who,  leagued  wkh  Gen. 
I;ee,  tised  every  artificl;  to  prevent  Long  firotn  selUng  his 
shan^  6f  the  Chichester  estate  to  any  other  person  ;«M.that 
a  tl^iitt  in  tht  agrtement  shewed  that  die  ebute  Was 
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knowii  €Q  have  been  iold  and  vic^d  in  the  A^ds  ^...that  Novs>u«^ 
all  Long's  right  was  iransferred  by  special  warranty  ;••••      1806. 
that  CoUton  kn^w  the  aiita^tion  of  the  Estate,  and,  if  he    ^^^^T^^^ 
meant  a  rateable  deduction  to  be  made,  ought  l;o  have  in*      ^g^Mt 
serted  a  clause  to  that  effect  in  the  agreement;  and  that    CoutTen. 
the  design  of  both  parties  extended  only  to  the  case  of  an 
excess  of  the  estsite  over  220,000 ;  not  to  that  of  a  deduc- 
tion, if  it  should  be  under  that  sum.     I'he  event  of  a  re- 
volution in  England  oi^ght  not  to  be  Construed  as  the  only 
contingency  intended  to  be  guarded  against  for  the  bene- 
fit of  X«png  i  for  other  Qontingencies,  althongh  not  expres* 
sed  in  the  agreement,  were  equally  understood* 

1.  Pothier  on  obligations^  citing  the  Digest,  sec.  81^  says 
that  those  tfaii^,  which«  for  the  purpose  of  removing 
dpubts,  are  inserted  in  contracts,  shall  not  affect  the  rights 
of  the  parties  in  other  respects.  Mortimer  vs.  Gapper^  i 
8ro«  15a,  shews  that,  where  a  fact  is  doubtful,  or  equally 
Ui^known  to  both  pai-tieQ,  the  contract  will  be  enforced  fa).  fa)Steaiio4 

The  cause  might  re^tt  here  upon  the  contract  itself :  but  Vez.  jr  d49. 
it  was  farther  strengthed  by  the  parol  testimony,  which  he 
contended  was  admissible  t<>  explain  it  (b).  (^)  ^^»  ^« 

In  ai^iswer  to  the  general  doctrines^  relative  to  a  defici-  ^^^14  \ 
eacy  ia  {nroperty  soild,  quoted  from  2  Pow.  Con.  196, 197,  Bro.  85.     i 
i  Ca)l„  5)6,  Jolliffe  vs,  Hite,  and  Bedford  vs.  Hickman,  Ves.457. 
he  referred  to  5  Buxr.  2831,  and  3  Bro.  451,  to  shew,  that 
where  a  consideration  baa  been  paid,  no  deduction  is  to 
bie  allowed  for  a  dieficiency,  nifithout  proof  of  fraud. 

On  the  question  df  jurisdictipn,  he  laid  down  the  doo 
ttiiie  iu  the  absti:ai(t,  thjit^  where  a  party  has  been  brought 
into  a  coiurt  of  Ikw  for  violation  of  a  contract,  he  shall  not 
compel  the  adverse  party  to  accept  a  specific  performance, 
iml4s8  equitabte  circumstancea  should  exist  to  authorise 
him  to  do  so  }  a^d  observed  that  none  such  existed  here  ; 
tbj^t  the  remedy  vras  complete  at  law,  and  chancery  ought 
not  to  have  taken  jurisdiction. 

The  decree  waa  also  defective  in  compelling  t.oiig  to 
take  laoda^  which  now  had  fallen  immensely  in  value,  aad 
the  tit^s  tQ  9ome  of  which  were  defective.;  or,  indeed,  a* 
ny  lai^a  without  a  provision  for  ensuring  the  titles  ^  and 
in  not  directing  Colston  to  give  security  for  any  future 
sum  of  oicmey  foi*  which  be  might  be  responsible. 

■ 

CfuTm  adv*  vulu 

« 

On  Friday,  the  7th  of  November  the  Judges  delivered 
their  pinions. 
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NoT«kk«m»     Judge  TUCKER.    Before  I  enter  upon  the  points 
1806.     which  I  purpose  to  consider  in  this  case,  I  shall  premise^ 

^-^-^^*'  that  hoth  from  the  bill  and  the  evidence,  I  am  fully  satis* 
oMiut     ^^^  ^^^'  ^^^  *"^  Colston  were  originally  partners  in  Ais 

CoLstoK.  bargain,  probably  from  iu  first  inception,  previous  to 
Long's  visit  to  Colston's  house ;  and  that  Lee  was  from 
that  period  the  agent  of  both,  and  that  whatever  Lee  did 
in  the  business  was  binding  upon  Colston,  b^ixig  matured 
and  concluded  in  his  presence*  That  Lee  was  probably 
as  well  informed  as  Long  of  the  situation  of  the  property 
in  England,  before  the  parties  met  at  Aleicandria;  and  that 
although  there  is  a  charge  of  misrepresentation  made  a« 
gainst  Long  in  the  bill,  there  is  no  proof  of  any  re/iresen" 
tation  whatever  from  him  to  Colston,  in  the  character  of 
a  purchaser,  or  one  treating  for  a  purchase*  That  as  CoU 
ston  seems  to  have  studiously  concealed  his  participation 
With  Lee,  in  the  contract  then  in  agitation  between  Lee 
and  Long,  and  denied  any  intention  to  treat  with  Long 
for  the  purchase,  the  conversation  batween  him  and  Long 
is  not  to  be  regarded  as  between  persons  treating  id>out  a 
bargain,  but  merely  as  between  indifferent  persons* 

The  Original  contract,  after  reciting  the  nature  of  Mrs. 
Long's  title,  and  that  the  proceeds  of  her  estate  were  in« 
vested  in  the  English  funds  (not  particularising  which  of 
them^)  contains  a  covenant  on  the  part  of  Long  and  wife, 
in  consideration  of  the  covenants  tiierein  after  contained 
on  the  part  of  Colston,  to  assign  and  convey  to  him  all 
the  right,  title  atid  interest  of  Long  and  his  wife  therein^ 
with  a  covenant  for  further  assurance,  &c.  In  considera» 
tion  of  which  Colston  agrees  to  pay  Long  g  20,000  down, 
upon  the  execution  of  the  contract,  viz.  %  SfiOO  in  cash, 
the  **  residue  in  lands  situate  in  the  state  of  Kentucky  and 
**  the  territory  N.  W.  of  the  river  Ohio,  to  be  selected, 
^  from  a  schedule  of  locathns  and  surveys  thereto  annexe 
"  ed,  and  part  of  the  covenant,  by  Lotig,  for  which  CoUton 
«« is  to  be  allowed  two  dollars  per  acre,  and  of  which  he  i» 
*•  to  make  every  necessary  conveyance  in  fee-simple,  a* 
^  gainst  the  claims  of  himself  an^  his  heirs,  and  Inasmuch 
"  as  some  df  them  are  only  entered^  Colston  to  bear  the 
**  burthen  and  expense  of  their  being  surveyed.  And  fur* 
*<  ther,  as  the  value  of  the  said  estate  (in  England)  is  not 
'^  ascertained^  and  the  parties  mutually  suppose  that  its  va* 
<^  lue^  when  ascertained,  wiliyar  exceed  $  20,000,  Colston 
**  covenants  to  execute  a  bond  to  Long*  to  pay  him  what* 
^  ever  may  be  the  excess  beyond  the  g  20,000,  at  the  rate 
*}  of  one  pound  currency,  for  a  pound  sterling,  after  de« 
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*fductipg  by  the  same  ratio  the    %20fiP0  aforesajd.**  Vownummmf 

Then  fouow  some  other  covenant*  not  material  to  consi-       1806. 

der  f  then  a  covenant  that  Long  and  wife  shall  execute  a    ^^^"'^^"'^^ 

cotempor^ry  power  of  attorney  to  Colston,  empowering      «^iJUf 

him  to  receive  the  value  of  the  estate,  8cc«   but  the  ap*'  c*fciT«tf# 

pointment  of  agents  in  England  shall  he  made  by  both 

parties.««.and  then  this  clause—^*  And  further,  the  said 

*^  Colston  is  to  proceed  with  eveiy  possible  dispatch  to  as- 

**  certain  and  secure  the  value  of  the  estates,  thereby  co- 

^^  venanted  to  be  transferred,  and  to  bear  all  expense  at* 

**  te^idant  thereon.    Andfurther  to  avoid  every  opening  for 

\',qfier  construction^  and  render  the  meaning  of  the  par- 

'^  ties  as  explicit  as  possible^  it  is  understood  that  Long  and 

"wife  are   only  to  convey  their  title  and  interest  to  the 

^^  said  estates,  and  that  of  their  joint  and  several  heir^, 

"  And  that  if  anu  change  or  convulsion  in  the  government 

^^  of  Great  Britam,  should  occur,  as  an  obstacle  tb  the  reco* 

^*  very  of  the  ^aid  estates  or  the  proceeds  thereof  vested  in 

^^  the  fluids,  they  are  not  to  be  contemplated  as  responsi* 

**  ble  therefor,  and  as  to  the  sum  fiaidy  no  reimbursement^ 

^^shaU  t^e  place,  and  that  if  any  such  event  should  hap« 

'^  ppn  .the  said  Colston^  on  the  Other  hand  is  not  to  pe 

^  bound  by  his  bond.*' 

On  the  same  day  Colston  with  Lee  his  security  execut- 
ed a  bond  to  Lb^g  iii  tl|e  penalty  of  i  .100,000,  in  the  con* 
diliotn  of  which,  after  reciting  the  former  part  of  the  a* 
jgreejaiei2t,.as  far  as  the  stipulation  to  pay  a  pound  curren* 
cy,  for  a  pound  sterling  of  whatever  should  be  received  in 
JEnglaod  by  Cplston,  the  words  of  the  bond  proceed  thus» 
**  wnereby  it  was  meant  that  for  the  entire  value  of  the 
*'  said  estates  or  stock  in  the  funds  in  sterling  money  of  the 
^^'kinjgdom  of  C.  Britain,  the  said  Colston  was  only  to  give 
>Vthe  said  Long,  onlj^  one  pound  Virginia  currency,  for 
<*.  one  pound  sterling,  fee'* 

Where  th^re  is  a  written  agreement,  the  whole  sense 

of  the  parties  is  presumed  ,to  have  been  compri/ed  there^ 

in,  unci  it  would  be  dangerous  to  make  any  addition  i^ 

^casea  where  there  does  not  appe^t*  any  fraud  in  leavin^^ 

.out  ai3y  thing.    This  is  a  general  rule.  (5  Co.  Q8 ;  1  Poiv 

,2Q6.^    BjLLt.thc  parties. to  this  instrument  have  taken  uuf 

common  pains  to  manifest  their  fult  sense  pf  the  h^fg^in^ 

«s  expxje^ed  ia  the  ordinal  articles  of  agreement,  by  that 

clause  which  professes  to  avoid  every' opening  for  after 

construction,  &  render.their  meaning  as  ex/ilicit  asfw^sibl^. 

If  then,  the  ajprjeeoicnt  thus,  concluded  and  ei^plainedi  fM 

S 


<f 
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iToTBH««B»m]init  of  a  satisfactory  explanatiQn,  we  are  bound  to  give 

1806«  it  that,  and  that  only  which  the  words  will  beaf* 
^■^^"^^"^^^  I  shall  premise,  that  the  consideration  and  ihduce<i&ent' 
ard/Atll  *^  ^^  agreement  on  the  part  of  Long  and  wife,  is  not  the 
^lATOK.  payment  of  the  sum  of  S  20,000,  in  the  manner  pi^posed^ 
as  a  sum  or  price  in  gross,  but  that  he  undertakes  in  con- 
sideration of  the  covenants  therein  after  contained  on  the 
Sart  of  (Colston  ;  by  which  it  appears  clearly  to  my  appre* 
ension  that  the  S  20,000  was  considered  by  bothparties, 
as  a  partial  payment  011/y,  for  an  estate,  the  value  and  a* 
fftount  of  which  depended  lipon  future  information  and 
computation :  for  neither  party  professes  to  know  the  re^ 
al  value  or  amount  of  the  estate,  though  both  parties  ac« 
knowledge  their  belief,  that  it  will  far  exceed  the  value 
of  the  g  20,000*  Let  us  suppose  a  merchant  anxious  to 
purchase  a  large  crop  of  wheat  just  cut,  but  not  yet  thresh- 
ed out,  was  to  agree  with  the  owner  of  the  wheat  for  the 
purchase  of  his  whole  crop,  which  both  paf  ties  supposed 
woidd  far  exceed  a  thousand  bushels,  and  to  pay  hini 
down  2  1,000^  on  executing  his  contract,  and  at  the  same 
time  to  give  his  bond  to  the  owner  to  pav  him  whatever 
might  be  the  exc  ess  beyond  1,000  bushels,  at  the  rkte  of 
pne  dollar  per  bushel,  after  deducting  the  g  1,000  paid  by 
the  same  ratio.  Could  any  one  hesitate  to  pronounce  that 
this  was  a  bargain  for  the  crop,  at  the  rate  of  one  dolW 
per  bushel,  and  an  advance  made  in  part  payment  at  the 
rate  of  one  dollarper  bushel,  and  to  pay  for  any  excess  at 
the  same  rate  i  Then  would  n6t  eduity  say,  in  case  the 
crop  should  fall  short  of  1,000  bushels,  the  owner  must 
iretund  %o  the  purchaser  4s  tnanv  dollars,  as  the  wheat  falU 
short  of  the  sum  advanced  i  To  my  apprehension  such  a 
construction  is  irresistible.  For  as  the  bargain  was  not 
to  pay  a  sum  in  gross,  for  the  wheat  in  ^oss,  let  it  hold 
,<mtmore  or  less  than  1,000  bushels,  but  to  pay  according 
to  the  number  of  bushels,  whatever  number  there  might 
be  above  1,000,  so  the  principle  of  mutual  and  reciprocal 
benefit  and  loss,  which  enters  into  all  contracts,  in  which 
there  is  any  hazard  which  neither  party  has  expressly  ta« 
ken  upon  Himself  to  bear,  requires  there  should  be  an  &• 
batement  in  case  of  a  deficiency  beloiv  the  value  of  the 
•um  advanced. 

.  But  it  has  befen  contended  by  the  appellant^s  tounsel, 
that  thp  eicplanatory  clause,  at  the  end  of  the  agreement, 
ahews  it  was  the  inteiition  df  the  parties  that  there  should 
be  i\o  reimbursement  of  the  %  20,000,  in  any  event.  Let 
lUl  then  feafipose  that  our  wfifcat  merchant  and  the  owner 
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had  added  a,  similar  ei^Janatoiy  clause  in  these  words-—  Kotbmbib^ 
^  It  is  understood,  that  if  by  any  accident  the  wheat  should      ^  ^^* 
•*  take  fire,  and  be  burnt  up  before  it  is  delivered,  the  selU  ^-^''"^-' 
^^  er  is  not  to  be  contemplated  as  responsible  therefor,  and,      ^aJn^ 
'^  as  to  the  sum  paid,  no  reimbursement  shall  take  place.    Comt^it; 
*^  and  if  any  such  event  should  happen,  the  buyer,  on  the 
^-*  other  hand,  is  not  to  be  bound  by  his  bond.''    Could  this 
stipulation  be  understood  ,as  having  any  relation  but  to 
the  destruction  of  the  wheat  hyfire  /  Or  could  it  in  any 
manner  be  construed  to  relate  to  the  just  quantity  which 
the  whole  crop  should  amount  to  ?  I  conceive  not* 

The  agreement  then  is  to  my  mind  clear,  and  explicit 
enough  to  shew  that  the  %  20,000,  to  be  advanced,  wag 
not  a  price  in  gross,  but  an  advance  made  upon  the  mutu* 
al  idea  of  both  parties,  that  the  value  of  the  esute  would 
far  exceed  it,  subject  to  a  final  adjustment,  when  the  va^ 
lue  of  the  estate  should  be  finally  known,  at  the  rate  of 
pound  for  pound ;  at  which  rate,  in  case  of  a  deficiency, 
the  seller  was  to  refund,  as  well  as  to  receive  ia  case  of 
excess— there  being  nothing  in  the  agreement  that  shews 
me  Colston  took  the  risque  of  the  amount  upon  himself 
entirely* 

But  it  will  be  said  that  a  court  of  equity  will  admit  of  e« 
yidence  d€h$r9  the  deed,  in  case  of  fraud,  concealment,  or 
misrepresentation,  between  the  parties,  or  mistake  or 
misapprehension  by  the  drawer  of  the  deed.  1  Fonb.  117 
smd  200,  and  the  references.  The  doctrine  is  not  denied, 
but  its  application  to  the  present  case  may,  I  apprehend, 
be  fairly  doubted.  I^et  it,  however,  be  granted  that^  it 
ought  to  be  admitted  in  this  case. 

It  is  a  maxim,  that  cOfUemfioranea  exfiMitio^st  optimal 
and  any  collateral  fact  done  by  the  parties  at  the  time^ 
which  serves  to  illustrate  their  meaning  and  intention  is» 
in  my  opinion,  entided  to  the  highest  respect,  where  evi« 
dence  dehors  the  deed  is  admitted  to  explain  the  intend* 
QU  of  the  partieis  to  fhe  ^fnitract.  Such  was  the  bond  ex^ 
ccutedby  Colston  and' accepted  by  Long,  on  the  same  day, 
and  probably  at  the  same  tnoment,  as  the  original  agree* 
ment ;  whereby  it  is  expressly  declared  that  *^  the  meaning 
^  of  &e  parties,  in  the  original  contract,  was  that  for  the 
**  entire  vidue  of  the  estate  or  stock,  Colston  was  only  to 
^<  give  Long  ^n^  one  pound  currency  for  one  pound  ster* 
f^ung.''  Tne  repetition  of  the  word  only  in  the  same 
sentence,  and  even  in  the  same  line,  however  unnecessary 
&  nngrammatical,  affords  some  evidence  of  the  solicitude 
-ff  the  Parties  that  the  contract  should  tie  distinctly  undexi| 


LOKO 
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Kotbhsia,  stood.    And  this  explaoation  corresponds  with  and  con- 
ia06«  ^  firms  my  interpretation  of  the  original  agreement. 

The  evidence  of  Mr.  Lewis  the  counsel  who  drew  the 
«  ^.,^.      papers,  is  relied  on  to  prove  that  the  intention  of  the  par- 

ColsTM*  ties  was,  that  no  reimbursement  of  the  %  20,000  advanc- 
ed, was  to  take  place  in  any  event,  of  what  nature  soever  } 
which  words  do  not  occur  either  in  the  agreement,  or  the 
jbond,  both  which  were,  I  presume,  prepared  by  Mr.  Lew- 
is. To  come  at  a  fact  like  this,  (I  shall  say  in  the  words 
of  lord  Hardwicke  in  a  similar  case,)  it  is  certain  there 
ought  to  b*  the  strongest  firoof  JtosAibU^  (1  Vez.  319.)  I 
was  directed,  says  Mr.  Lewis,  to  covenant  between  the 
parties  that  Colston  w^s  to  give  Long  %  20,000  in  prompt 
to  be  discharged  by  g  5,000  in  cash,  and  ^  15,000  In  mi- 
litary lands :  Colston  to  be  allowed  two  dollars  per  acre  i 
dd.  if  there  should  be  any  surplus  value  of  the  esute  be- 
yond the  %  20,000,  Mr.  Colston  waa  to  have  it,  every 
pound  sterling  value  for  a  pound  currency  ;  the  terms  o£ 
the  bargain  against  Long  were  contemplated  to  indemni- 
fv  tiie  purchaser  against  the  expense  in  clearing  out  the 
title  from  the  pending  law  suit,  &c. ;  Zd*  upon  the  final  as- 
eextainment  of  tke  value  of  the  estate,  the  g  20,000  were 
to  be  deducted  at  the  same  ratio  from  the  cash  value  j  and^ 
4th.  the  parties  were  only  to  make  special  warranties  of  the 
property  sold  and  that  received  in  payment.  iSuch,  we 
are  told,  were  the  contents  of  the  notes  furnished  him  to 
draw  the  contract  by,  which  it  has  happened  unfortunate- 
ly, were  not  retained  by  him.  If  they  had  been  retained^ 
they,  and  they  only  must  have  b^en  resorted  to,  to  shew 
there  was  a  mistake  in  the  agrecmient,  as  not  conforming 
to  them,  fn  the  case  of  Baker  vs.  Paine,  1  Vez.  456 ;  the 
articles  of  agreement  in  a  case  not  very  unlike  this  were 
rectified  by,  the  minutes.  But  here  the  minutes,  as  de* 
tailed  by  Mr.  Lewis,  coztespond  witli  the  agreement. 
Mr.  Lewis  no  where  says  he  made  any  mistake  in  draw- 
ing the  agreement,  but  enters  into  a  long  detail  of  his  ad* 
vice  to  Long,  and  the  reasons  upon  which  it  was  founded* 
He  mentions,  indeed,  a  question  propounded  by  Geix» 
Lee  to  Long,  as  they  were  coming  out  of  Mr#  Edmund 
Lee's  office,  viz.  *^  Mr.  Long,  provided  we  do  not  receive 
*^  the  8  20,000,  do  you  mean  to  reimburse  them  V^  With 
the  answer-  «  /  make  no  such  bargain*^  But  these  were 
answers  to  leading  questions  prc^fpounded  by  Long,  and 
have  therefore  less  weight  with  me  than  if  Lewis  ha4 
aientioned  them  himself;  and)  even  then,  I  should  have 
thought  they  might  be  applied  to  the  event  of  a  convulsi* 
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on  or  revolution  in  England,  to  as  to  agree  with  the  bar* 

gain  ;  but  not  by  so  loose  a  question  and  answer  to  con*  ^    IVW* 

tradict  it.     Lewis,  by  his  own  account,  fek  great  soUch 


tude  for  l.ong's  interest,  and  was  employed  part  of  two  -j«  .^ 
days  in  drawing  the  papers ;  duplicates  df  which  were  CouraMi 
made  out  by  him,  and  executed  by  the  parties*  It  would 
be  wonderful,  under  such  circumstances,  if  he  emitted  anf 
thing  through  nustake. «  This  is  not  like  the  case  of  Flem* 
ming  and  Willis  ;  it  approaches  nearerto  the  case  of  Lady 
Shelbume  and  Lord  Inchiquin,  1  Bro.  338  ;  where  parol 
evidence  to  pfove  a  variance  between  articles  and  instruc* 
tions  was  indeed  admitted,  but  considered  as  having  ila 
operation  on  the  case.  There  being  no  other  evidence  on 
this  point,  I  conceive  the  meaning  and  intention  of  the 
parties  is  too  fully  expressed  in  the  agreement  itself  to  ad^ 
mit  of  doubt* 

Much  stress  was  laid,  in  Ae  argument,  on  the  inequa* 

lityof  the  contract,  in  favor  of  Colston.    But  ineqiiiaiitjr 

between  the  sum  paid  and  receiveddoesnotof  itself  make 

the  consideration  inadequate :  If  it  did,  there  wonld  be  an 

inadequate  consideration  paid,  or  received,  on  every  fb^ 

reign  bill  ojf  exchange  drawn  edfove  or  Mart  par*    In  this 

case  Colston  was  to  pay  currency,  pound  for  pound,  for 

sterling.     But  when  was  he  to  receive  the  compensation 

for  g  20,000,  which  he  was  to  advatice  i  Not  till  after  the 

death  of  Burgess  Ball,  who  was  tenant  by  curtesy  of  the 

English  estate  ;  nor  until  an  adjustment  of  a  law  suit,  aL» 

ready  depending  more  than  fifty  years,— nor  tmtil  otfier 

legacies  were  paid  and  discharged,  and  the  balance  couU 

be  ascertained.    The  first  of  these  events,  onfy,  has  as  y^t 

happened ;  and  that  happened  three  years  aner  the  con* 

tract,  and  miffht  not  have  happened  in  thirty.    There  is 

nothing  then  in  favor  of  Long  upon  this  point.    Whether 

either  of  the  parties  knew  of  these  legacies,  until  the  ipeet* 

ing  with  Shermer  in  |anuary,  1798,  inore  than  six  months 

after  the  bargain  was  concluded,  does  not,  I  think,  veij 

clearly  appear.    Be  that  as  it  may,  from  that  period  Ce£> 

stonhad  reason  to  doubt  whether  the  money  paid,  and 

the  lands  he  was  to  give  to  the  amount  of  ^  15,000  more^ 

would  not  overgo  the  amount  of  the  English  estate,  which 

he  was  likely  to  receive  in  virtue  of  his  bargain.    And, 

for  any  thing  that  appears  in  this  record,  that  xloobt  haa 

daily  acquired  strength,  from  ^  information  of  the  »• 

fents  of  both  parties,  and  still  remains  undetermined.-*-* 
Jpon  these  grounds  I  am  of  opinion  that  Colston  was 
Vrell  entitled  to  the  aid  of  a  court  of  equity ;  asdiliait 
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IfoTBMims.  under  the  circumstaiicee  of  the  case,  the  relief  sought,  snd 
1806*     that  which  has  l)een  obtained,  so  far  as  it  eoes,  were  both 
^J-^^V^-^  proper ;  since  thereby  the  contract  may  be  fulfilled  on  both 
^^1^     tides,  according  to  their  original  agreement,  and  justice 
4sjsT0«,  done  by  a  fair  adjustment  of  accounts  in  a  court  of  equity  ^ 
which  probably  could  not  have  been  effected  in  any  other 
mode.    That  a  bill  for  specific  performance,  lies  as  well 
on  the  part  of  the  seller  as  the  purchaser,  is  evident  from 
the  case  of  Langford  vs.  Pitt,  (2  P.  Wms.  630,)  and 
Stourton  vs.  Meers,  there  cited  by  the  master  of  the  roUs« 
I  am  the  more  confident  in  this,  because  Long  was  appris* 
ed,  as  appears  by  the  agreement,  that  some  of  the  lands 
he  was  to  receive  had  only  been  entered^  and  Colston  must 
have  time  to  survey  them  and  obtain  patents*    The  con* 
vejrances  in  fee-simple  were  demanded  by  Pcac9ci  as  at- 
torney for  Long,  as  furnishing  a  ground  for  an  action  a( 
law  for  breach  of  covenant,  in  September,  1798;  about 
fourteen  months  after  the  bargain,  and  probably  much 
sooner  thaki  patents  cauld  be  obtained  in  the  ordinary 
course  of  proceeding,  whatever  diligence  Colston  or  his 
agents  may  have  used  for  that  purpose.    Whether  this 
was  too  rigorous  a  proceedure  on  the  part  of  Long,  or  not, 
it  is  unnecessary  to  say ;  but  I  think  the  injunction,  upoa 
the  terms  offertd  was  rightly  awarded.     Colston  had  per- 
formed  a  part  of  his  contract  to  a  very  valuable  amount;^ 
by  the  advance  of  g  5,000.    1  he  agreement,  as  before. 
«4>served,  shews  he  could  not  possibly  execute  a  convey* 
ance  in  fee-simple  for  oil  the  lands,  part  of  them  being 
only  entered.    It  is  a  principle  in  equity  that  where  a 
party  is,  by  accident,  or  other  circumstances  beyond  hla 
own  controul,  prevented  from  executing  the  whole  of  his 
contract  in  specie,  he  shall  be  permitted  to  perform  it  aa 
far  as  he  can.     Pollard  vs»  Rogers,  in  this  court,  was  ctt« 
ed  by  Mr.  Wickham  ,to  this  e#ect.    And,  even  if  he  can 
now  make  a  title  to  the  lands,  it  seems  reasonable  he 
abovild  be  permitted  so  to  do ;  as  in  Langford  vs*  Pitt^ 
and  Stourton  vs.  Meers  above  referred  to.     Colston,  as  I 
understand  his  offtr  in  his  bill,  has  actually  executed  a 
conve3rance  for  so  much  of  the  lands,  which  Long  was  to 
have  of  him,  as  is  equal  to  the  balance  of  the  g  20,000  ^ 
which  conveyance  still  remains  in  fuU  force*    If  ther^ 
were  any  of  the  lands  selected  by  Long  not  comprised  m 
that  conveyance,  perhaps  the  court  ought  to  perfi\it  hinct 
to  ascertain  his  damages  at  law  for  the  amount  of  the  lands 
so  omitted*    But  still  I  apprehend  no  execution  for  the 
|Wie  Qwht  tp  be  permitted^  but  ^e  verdict  be  cerw 
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tlf  ed  into  the  ehanccry,  there  to  imit  the  final  isfcue  of  the  W^i'»«««% 
cause,  upon  a  settlement  of  the  accounts  between  the  par*      1806* 
ties,*-* with  this  difference,  (if  upon  examination  it  should  \f^^"^ 
Appear  necessary,)  I  am  of  opinion  that  the  decree  be  a£*     'mliuf 
firmed.  Cox4Tojpr 

Judge  ROANE.  This  is  a  bill  of  injunetion  exhibit- 
ed  by  the  appellee  praying  to  arrest  the  proceedings  in  an 
action  of  covenant  brought  against  him  by  die  appellant 
in  the  District  Court  oi  Winchester^  While  that  action 
was  yet  pending  and  undetermined,  the  Chancellor  award- 
led  the  injunction,  and,  without  requiring  the  appellee  to 
confess  a  judgmept  at  law,  transferred  to  his  tribunal  the 
entire  cognizance  of  the  cause^  which  involved  the  con* 
atruction  of  a  contract.  By  that  contract  the  appellant 
had  bound  himself  to  convey  f  the  appellee,  his  and  hi^ 
wife's  title  to  4n  estate  in  England  called  the  Chichester 
estate  ;  whereupon  the  appellee  was  to  pay  him  down  five 
thousand  dollars  in  cash,  and  fifteen  thousand  dollars  in 
military  lands,  at  two  dollars  per  acre,  and  to  pay  him 
one  pound  currency  for  every  pound  sterling  which  the 
said  estate  (which  was  in  the  English  funds)  should,  whea 
finally  settled,  be  found  to  amount  tO|  over  and  above  the 
said  sum  of  twenty  thousand  dollars.  So  far  the  parties 
are  agreed  in  their. construction  of^the  contract :  but  the 
^ifpeuec  contends  that,  in  die  event,  which  is  now  suggest^ 
ed  to  have  taken  place,  of  the  estate's  falling  short  of  that 
sum,  a  proportional  reimbursement  should  be  made  out 
of  the  said  sum  of  twenty  thousand  dollars ;  whereas  the 
appellant  contends  that  in  no  event  was  he  liable  to  submit  t 
to  such  an  abatement* 

This  is  the  grand  question  between  the  parties*  Thb 
covenant  on  die  part  of  the  appellant  is  that  he  woold  con« 
▼ey  the  right  to  the  EngUsh  estate  ;  (which,  in  the  decla;- 
tioa  in  the  action  at  law,  is  alledged  to  have  been  done, 
land  which  he  might  in  that  action  have  duly  shewn  to 
have  been  done,  had  not  the  progress  thereof  been  arrest« 
ed ;)  and  the  covenant,  on  the  part  of  the  appellee,  the 
breach  whereof  is  now  complained  of,  is,  that  he  has  fail* 
ied  to  transfer  the  military  lands,  which  by  the  contract 
were  to  have  been  immediately  and  promptly  conveyed* 
Notwithstanding  the  existence  of  this  action  upon  thh 
covenant,  anothei'  action  would  fie  on  the  same  contract  in 
behalf  of  the  appellsknt,  in  the  event  of  an  excess  beyond 
th6  twenty  thousand  dollars,  and  a  non-compliance  on  die 
part  of  the  ^ipeUee  with  his  stipulations  in  relation  there* 
la  I  aad  tu  acuoa  would  *lto  ha?e  lam  it  favor  of  the  a|N 
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|f#«piMBK»  peUee/(if  his  construction  of  the  contract* be  eorreeti)  m 

i  W6.     the  .event  of  the  value  of  the  estate  falling  short  of  the  be- 

^^^^^^  fore-mentioned  sum*    At  the  same  time  it  is  readily  ad^ 

igJSfut     ^^^^  ^At  ii)  ^his  very  action  for  damages  for  not  fumish«» 

#ci»tT#».    ing  the  stipulated  deposit,  it  was  competent  to  the  appel« 

lee  to  exhibit  to  the  court  and  jufy  and  contend  for  his 

construction  of  the  contract,  in  this  particular,  and  to  shpw 

the  existence  of  an  actual  deficiency  in  the  estate,  by  way 

X  of  mitigation  of  damages. 

But  the  appellee  neitherxhoosing  to  do  this  by  way  of 
defence  in  the  .afor,esaid  action,  nor  to  rely  on  it  in  any  fix- 
ture action  to  be  brought  by  him  against  the  appellant^ 
grounded  on  the  event  which  is  now  suggested  to  have 
taken  place,  has  evoked  the  subject  from  the  court  of  law 
to  the  court  of  equity,  and  prays  the  latter  tribunal  to  con# 
Btrue  and  decide  upon  the  contract* 
>  A  translation  of  this  kind  can  only  be  justified  in  the 
case  before  us,  by  particular  grounds  of  equity  exis^ng  on 
the  part  of  the  appellee,  or  by  reason  of  the  verify  .pf  that 
general  and  broad  propositioim  which  b  stated  in  tlv&.  com- 
mencement of  the  decree  in.  question. 

In  examinii^  into  the  particular  grounds  jn  the  case 
before  us,  it  cannot  be  pretended  that  the  appellee  wa^ 
under  any  necessity  of  coming  into  a  court  of  equity  .for 
relief  against  any  forfeiture.incurred  by  him  inrela^tion;.t9 
the  military  lands  contracted  to  be  conveyed,  or  the  like; 
ilst.  becwse  he  e;xpressly  states  in  his. bill  "  that  when  thp 
*^  appellant  applied  to  nim  for  a  pouveya^ce  of  che  9^4 
^^  land  according  to  contract,  he  offered  to  flo  so  provided 
^^  the  appellant  would  agree  to  reconvey  or  be  ot!^erWi$j: 
<^  responsible  in  case  of  ar  deficiencyiof  his  cUim  pn.  the 
<^  Cbiche^er  estate ;"  thereby  a4mitting  his  ^^ity, to  con- 
vey, and  requiring,  as  a  condition  thereof,  a  new  or  c^ls^r- 
natory  stipulation  on  the  part  of  the  appelhmt ;  3d. .  ht^ 
causjB  tj^  military  lands  aforesaid, being: bolden  by  iiie;»gf 
pellanthy  entries  arid  surveys  only,  in  most  instai^es,*  if 
not  allf  and  this  known  to  the  appellant  at  the  time,  pf  thp 
.contract,  he  could  never  have  expected  from  the  appellef 
more  dian.an  ii^mediate  tr^^i^sfer  of  I^is  rights  thereto,  cMfy 
atmosty  regular  deqds^  forthen^  her^ter,  whentli^  u« 
ttes  should  .be  completed ;  and  therefore  ft«ch  a.transfirr 
wpuld  hftverhfen  a  compiiaij^  on.  the  p^  of  the  appe^ei^ 
with  his  stipulation,  and  received  as  such  in  the  trisd  ^ 
law  I  and^  9d*:  because  }f  there  were  any  of  those  landf» 
.  aeleetfd  by  the  Appellant,  .to  wh^ch  the  appellee  has  not 
«nd  pechups  Aever  cm  f>ht^n. »  xitk^  (as  as  alledged  b^ 
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him  to  be  the  case  in  relation  to  two  entries  in  the  name  of  ^*ov«M•lR, 
Samuel  Carey  ;  see  his  letter  to  the   appellant,  of  Match       1805. 
18th,  1799  ;)  this  circumstance,  s6  far  from  Wording  him    ^-^"^^^^-^ 
a  ground  to  come  into  a  court  of  equity  for  a  specific  per-        Lo!to 
fprmfUice,  would  perhaps  have  been  a  reason  for  confininff    Cof ixow. 
his  adversary  to  his  action  at  law  for  damages  :  for  it  is  said 
ill  Cudd  against  Rutter,  5  Viner.  540  "  that  the   court   in 
"  case  of  a  contract, for  the  sale  of  land,  which  the  party  has 
*'  not  at  the  time  of  the  contract,  wiU  hot  decree  a  specific 
"  performance  of  the  agreement  as  to  the  land,  but  leave 
*^  the  buyer  to  recover  his  damages  at  law  for  non-perform- 
^  ance  of  the  agf  eement.*' 

Witli  as  little  i-eason  can  it  be  said  that  the  appellee  might 
go  into  the  court  of  equity  ox\  the  ground  on  which  bills  of 
t[uia  timet  are  usually  granted* 

By  his  contract,  he  was  bound  to  convey  the  military  lands 
immediately,  unclogged  with  any  condition  whatsoever  ;  and 
the  appellee  trusted  to  the  appellant's  personal  responsibility 
to  make  g6od  the  deficiency  ,  (if  that  event  was  contem- 
plated  and  provided  for  in  the  contract  ;)  but  the   ground 
he  now  takes  in  his  bill  goes  to  clog  the  transfer  of  the  Imids 
thems^hts  with  a  new  conditioti  of  reimbursement.     This 
|;round  of  complaint  is  moreover  untenable,  because  it  is  at 
reasonable  that  the  appellee  should  rely  on  (the  person* 
al  reaponsibility  of  the  appellant   in   case   of  deficiency, 
as  that,    in.  Case  of  excess,    the  appellant   should    rely 
on  that  of  the   appellee  ;  who  had,  from  the  moment  of 
the  signature  of  the  contract,  the  estate  of  the  appellant  in 
his  hands.     It  appears  from   the  contract  that  both  parties 
were  safe  and  responsible  men,  and  whatever  the  true  con- 
struction of  the  contract  may  be  as  to  the  appellant's  liability 
to  Vnake  reimbursement  in  case  of  deficiency,  there  is  no 
pretence  to  say  that  such  liability  was  attached  to  the  land  by 
way  oi  lien.      These  remarks  are  made  in  objection  to 
the  appellee's  coming  into  a  court  of  equity  on  this  ground  i 
at  the  same  time  it  is  readily  admitted  that  if  the  cause  were 
Jjropetiy  before  the  court  of  equity,  and  ripe  for  a  final  de- 
cision, by  reason  of  the  English  estate  being  fully  and  final- 
ly setded  and  ascertained,  it  might  be  proper  for  equity, 
which  delights  to  do  complete  justice,  to  setde  the  case  by 
making  an  abatement  in  case  of  deficiency  out  of  the  milita- 
ry lands  themselves,  i^^hich  are  contracted  to  be  conveyed. 

I  come  now  to  consider  the  general  and  broad  propositi- 
on contained  in  the  commencement  of  the  Chancellor's  de- 
cree. I  will  premise  that  I  highly  approve  of  the  jurisdic- 
tion of  courts  of  equity  on  the  point  in  question,  as  setded 
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NovEMBCR,  by  successive  and  well-weighed  decisions  ;  so  far  as  it  is 
J  806.  auxiliary  to  the  jurisdiction  of  courts  of  law ;  aftdso  far  as  it 
^'^"^^^^^"^  goes  to  g^ve  to  parties,  xuho  wish  it^  the  specific  execution 
i.oKo  of  their  agreements.  But  this  jurisdiction  must  have  li- 
Cef  8T0K.  *» J^  •  i^  ought  not  to  ingulph  and  destroy  the  "salutary  juris- 
diction of  the  common  law.  I  wish  not  to  see  this  small  and 
precipus  germ,  which,  within  times  not  far  remote,  took 
root,  and  was  with  difficulty  nourished  as  a  wholesome  and 
goodly  plant,  yielding  its  friendly  aid  to  the  soil  on  which  it 
grew ;  now  outstrip  its  proper  size,  outrage  its  own  nature, 
and  like  the  far-famed  Vfias  tree^  by  its  deliterious  effluvia  ad- 
minister death  and  desolation  to  all  around  it.  I  wish  not  to 
yield  up  everything  to  that  encroaching  jurisdiction,  which 
knows  not  the  inestimable  trial  by  juiy,  and  is  blind  to  the 
incalculable  superiority  of  viva  voce  testimony.  If  there  b 
any  advantage  arising  from  the  union  in  fliis  court,  .of  the 
common  law  and  chancery  jurisdictions,  it  is  not  the  least 
that  such  union  affords  a  check  against  the  proneness  of  idl 
men  in  all  situations  to  advance  and  extend  the  sphere  of 
their  own  authority.  Under  this  organization,  this  court, 
taking  side  with  neither  of  the  rival  jurisdictions  is  fr^e  to 
restrain  them  both  Avithin  their  proper  limits. 

The  broad  proposition  now  in  question  is  this,  that  In 
case  of  a  specific  agreement,  although  the  party  grieved  niay 
have  elected  to  proceed  at  law  for  damages  arising  from  a 
breach  thereof,  yet,  as  he  might  have  resorted  to  equity  fbr 
a  specific  performance,  and  as  in  equity  remedies  ou^t  to 
be  reciprocal,  the  aggrieving  part)*^  may  compel  his  adver- 
sely to  abandon  his  common  law  remedy  and  hold  him 
dov/n  to  a  remedy  for  specific  performance. 
^  Whether  this  proposition,  if  true  in  the  extent  here  con- 

tended for,  does  not  go  to  the  utter  annihilation  of  the  com- 
pion  law  jurisdiction  in  such  cases,  and  make  a  riiost  impor- 
tant innovation  in  our  system  of  jurisprudence,  I  wiU  brief- 
ly enquire  ? 

In  the  excelleiit  treatise  of  equity.  Upon  which  Fon- 
blanque  has  annotated,  we  are  told,  vol.  1,  p. '27,  tlmt  form- 
erly the  law  of  England  was  verj'  defective  in  not  providiug 
for  a  specific  performance  of  agreements  :— ^"  but  it  pnoVijig 
**  a  great  hardship  in  particular  cases  to  be  left  only  to  the 
^'  uncertain  reparation  by  damages,  which  the  personal  es^ 
.  *'  tate  perhaps  may  not  be  able  to  satisfy,  courts  6f  equity 
**  therefore,  where  there  was  a  sufficient  considerialioii,  did, 
"  in  aid  of  the  commcn  iaiVy  compel  a  specific  performance.** 
Nothing  is  more  clear  than  that  this  provision  was  intro- 
duced in  favor  of  the  person  aggrieved  by  the  breach  of  the 
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agreement ;  as  is  manifest  from  what  is  said  about  the  fail-   KovrMBiR, 
ure  of  the  personal  estate,  &c, ;  nor  than  diat  this  provision       1805. 
was  (as  it  is  expressed,)  in  aid  and  not  in  exclusion  of  the     ^^^^^^"^ 
jurisdiction  of  the  common  law : — Yet  we  arc  told,  ib.  p.  Si,        Loso- 
that   *'  the  common  lawyers  continually  poured  out  their    CoLaxosr. 
complaints  against  this  incroachment,  as  they  imagined  it,  > 

on  the  ancient  municipal  laws.  I-oud  indeed  would  their 
complaints  have  been,  if,  instead  of  the  just  and  reasonable 
pretension  then  advanced  and  now  sanctioned  by  the  coti- 
currepce  of  ages,  this  gigantic  innovation  had  then  been  me- 
ditated* 

I  take  it  tlierefore  to  be  a  well  established  principle,  that 
after  a  breach,  a  plaintiff  may  elect  to  proceed  at  law  forre- 
pai-ation  in  damages,  and  that  he  cannot  thereafter  be  com- 
pelled to  go  for  the  thing  in  specie  unless  he  wants  it  {\  Fonb. 
29,  139.— -2  Brown's  Reports  343,  Errington  vs  Annesley, 
&C.)  or  unless  some  particular  grounds  of  equity  exist,  on 
behalf  of  the  party  breaking  the  contract,  excusing  ai\d  r^- 
lieying  against  such  breach,  and  ^hewing  that,  according  to 
the  pz;iuciples  of  equity,  the  contract  ought,  nevertheless,  to 
be  per/brmed  in  specie. 

It  was  argued,  but  ought  not  seriously  to  have  been  al- 
Jedged,  by  the  appellee's  counsel,  that  the  sustaining  the  ac- 
tion at  law  injuriously  converted  the  appellants'  claim  from 
land  into  money.  The  answer  is,  1st.  that  this  objection  is 
as  broad  and  untenable  as  the  general  proposition  just  ex- 
amined ;  and  2dly,  that  it  results  from, the  principles  of  law 
and  the  contract  of  the  parties,  that,  in  case  of  breach  there- 
of, the  appeUee  has  promised  to  pay  to  the  appellant  as 
much  money  as  should  be  assessed  by  a  jurA',  for  reparation 
of  the  injury :  his  original  contract,  followed  up  by  a  breach 
thereof,  completely  estops  him  from  making  the  objection. 
It  may  truly  be  said  that,  in  contnusts  for  so  fluctuating  a 
species  of  property,  (in  point  of  value,)  as  those  military 
lands  w  ere,  time  and  punctuality  are  all  important  to  the 
buyer ;  and  that  the  default  of  the  seller  in  not  making*  a 
due  transfer  at  the  ^inie,  when  the  agreed 'price  might  ha^ 
beeii  procured  iixtrtioY  in  the  market,  shall  not  prejudice  tire  > 
buyer  in  the  event,  which,  is  alledged  to  have  taken  place,  bf 
an  enormous  depreciation  in  tlie  value  of  military  lands.  If 
a  loss  is  thereby  sustained  by  the  appellee  in  die  present  iii- 
stance,  it  is  a  loss  without  an  injury,  and  arose  from  his  own 
?xt  in  not  performing  his  agreement  by  transferring  the  lands, 
but,  instead  thereof,  keeping  them  in  his  own  hands  and  at 
his  own  risque. 

As  to  the  objection,  going  to  the  uncertainty  of  a  rcpara- 
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KorKMssK,    tion  in  damages,  it  applies  eqttallify  at  least,  in  all  other  cases 
1806*       but  does  not  overrule  the  general  doctrine  of  the  law  pving 
^^^"^^^'^^     the  action.     In  the  case  before  lus,  that  objection  has  littU 
Long        freight,  for  the  parties  have  agreed  on  the  price  of  die  lands 
tfolsTov.     ^^  question  :  and,  indeed,  in  all  cases,  capricious  or  injuri- 
ous assessments  of  damage^  by  juries  are  controlable  by  the 
superintending  power  of  tlie  courts.     The  objection  there* 
fore  ought  to  be  wholly  disregarded  in  tlie  case  before  us. 
Such  are  the  grounds  of  my  opinion  in  the  present  case. 
Not;  believing  that  die  appellee  was  competent  to  come 
into  a  court  of  equity,  when  he  exliibited  his  bill  for  an  in- 
junction, or  that  such  court  ought  to  have  taken  cognizance 
of  his  case  (the  court  of  law  being  the  proper  tribunal  to 
construe  the  contract,  and  determine  the  action  pending  be- 
fore it,)  I  have  deemed  it  premature  and  unnecessartf  to  en- 
ter at  all  into  the  merits  of  the  contested  qutsUon  arising  out 
pf  the  contract.      I  have  only  incidentally  examined  that 
contract,  in  connexion  with  other  circumstances,  to  enable 
me  to  determine  whether  the  appellee  ought  to  have  obtained 
foot-hold,  and  received  countenance  in  the  court  of  equity. 
On  a  fuU  consideration  of  the  case,  t  think  that  he  ought 
not ;  but  that  his  application  for  an  injunction  should  have 
been  rejected,  and  his  bill  dismissed  ;— which  (reversing 
all  the  subsequent  proceedings  in  chancery,)  ought  now  to 
be  die  judgment  of  this  court. 

Judge  CARRINGTON.  I  am  of  opinion  that  the  in- 
junction obtained  by  Colston  was  premature^  the  value  of 
the  English  estate  being  not  yet  finally  ascertained.  It  ought 
therefore  to  be  dissolved,  but  witliout  prejudice  to  any  suit 
which  he  may  hereafter  bring  to  be  compensated  for  the  de- 
ficiency, when  the  amount  thereof  shall  have  been  ascertain- 
ed. 

Judge  LYONS.     Neither  a  court  of  equity  nor  of  law 

(a)  s.  Tuck,  can  vary  men's  wills  or  agreements,  raj  Courts  should  en- 

fi^'  4»5.         deavor  to  understand  them  truly,  but  not  to  extend  or  a- 

bridge  them.     They  may  construe  equitably  when  woixis 

admit  of  doubt,  but  cannot  controul  a  lawful  stipulation  or 

contract,  nor  relieve  against  stated  damages, 

"What  was  the  contract  in  this  case  ?  That  Colston 
should  pay  Long  twenty  thousand  dollars  upon  the  cxecu- 
tion  of  a  conveyance  for  transfering  to  the  former  all  tlio 
right  of  the  latter  and  of  his  wife  to  what  was  called  the 
Chichester  estate  in  England  ;  that  he  should  pay  in  cash 
five  thousand  dollars,  and  tlie  balance  in  military  lands ; 
and,  as  the  value  of  the  Chichester  estate  was  not  ascertain- 
ed, but  supposed  to  exceed  twenty  thousand  dollars,  Col^^ 
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«ton  was  to  execute  a  bond  to  pay,  at  the  rate  of  currenqr  NorrKaia, 
for  sterling,  for  its  excess  above  that  sum.     Was  not  this       ^  ^^^ 
contract  lawful  and  sufficiendy  certain  ?     The  bond  given  ^  v^"v'^^*i^ 
■for  excess  recites  the  agreement,  and  explains  its  meaning       Lowo 
to  be,  that,  for  the  entire  value  of  the  estate  or  stock.  Col-    Coifsroir 
5ton  was  only  to  give  currency  for  sterling.     Its  condition 
was  that  Colston  should  pay  for  whatever  might  eventually 
be  obtained  over  and  above  twenty  thousand  dollars.     Long 
and  wife  conveyed  the  English  estate,  and  demanded  per- 
formance of  the  agreement  by  Colston,  who  refused  to  con- 
.vey  die  military  lands,  unless  Long  would  promise  to  recon- 
yey  in  proportion  to  what  the  English  estate,  when  its  va- 
lue was  ascertained,  should  fall  short  of  six  thousand  pounds 
sterling,  which  Long  refused  to  do,  as  that  was  no  part  of 
his  contract :  upon  which  Long  brought  an  action  oi  cove- 
nant at  law  for  the  breach  of  the  agreement,  and  Colston 
brought  a  suit  in  Chancery  to  injoin  him  from  proceeding 
tipon  it. 

An  injunction  was  gt*anted  and  made  perpetual.  The 
question  is  whether  Colston,  according  to  his  agreement, 
ought  not  to  have  paid  the  twen^  thousand  dollars,  imme* 
diately  on  Long^s  making  him  the  deed,  and  whether  he 
had  a  right  to  any  aid  or  relief  in  equity,  until  the  value  of 
the  English  estate  was  finally  ascertained  ? 

Long  did  not  agree  to  wait  for  that ;  but  was  to  receive 
the  twenty  thousand  dollars  immediately,  and  Says  he  was 
not  to  refund  any  part  of  it  in  case  of  deficiency.  But  that 
is  not  the  present  question  ;  for  that  can  be  decided  only 
when  the  value  of  the  English  estate  shall  be  finally  ascer- 
tained in  England. 

I  think  Long  had  a  right  to  the  twenty  tliousand  dollars 
immediately  on  executing  the  deed  to  Colston,  and  was  not 
obliged  to  enter  into  a  new  contract  for  refunding  in  case  of 
deficiency  j  that  he  had  a  right  to  sue  at  law  for  the  breach 
of  the  original  contract  j  and  that  Colston  was  premature 
with  his  bill  before  the  value  of  the  English  estate  was  final- 
ity ascertained  according  to  the  agt'eement. 

I  am  therefore  of  opinion  that  the  injunction  should  b« 
dissolved,  and  the  bill  dismissed,  without  prejudice  to  any 
other  suit  he  may  bring  in  equity  after  the  value  of  the  En^ 
glish  estate  shall  be  finally  ascertained. 

The  decree  of  the  court  was  that  the  injunction  should  bft 
dissolved  and  the  bill  dismissed  without  prejudice. 
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jiHifay.fti  HuDGiNs  agmnst  Wrights* 

Where  wA/rc  THE  appellees,  in  this  case,  which  was  an  appeal  from 
pcrfons  or  ^^  High  Couxt  of  Chancery,  were  permitted  to  sue  inform 
native  Ame-  ma  pauperis.  The  appellant  being  about  to  send  them  out 
r\czr\Indian%  ^  ^^  state,  a  writ  of  ne  e?ceat  was  obtabed  from  the  chan- 
fcendants  in  cellor,  on  the  ground  that  they  were  entitled  to  freedom.—- 
the  maiema]  In  tlieir  biH,  they  asserted  this  right  as  having  been  descend- 
''"?  *Jh  ^^'  '"  ^^  maternal  line,  from  a  free  Indian  woman  ;  but 
f  laies  the  ^^^^^  genealogj^  was  very  imperfiectly  stated*  The  time  of 
f^HV*  proljdndi  the  birth  of  the  youngest  was  established  by  the  testimony  ; 
Jies  on  the  and  the  characteristic  features,  the  complexion,  the  hair  and 
but  h^s^oU  ^^  ^  were  proven  to  have  been  the  s?.me  with  those  of  whites, 
rrwife  with'  Their  genealogy  was  traced  back  by  the  evidence  taken  in 
respect  to  na-  the  cause,  (thoi^h  diiferent  from  that  mentioned  in  the  bill) 
and  thcir^dc'  *^^^8^  female  ancestors,  to  an  old  Indian  called  Butter- 
fcendants,  '  ^ood  Ndfit  One  of  the  witnesses  who  had  seen  her,  de- 
who  have  scribes  her  as  an  old  Indian^  Others  prove,  that  her  daug^- 
*^*"hTi  ^^  ^^  Hannah^  had  long  black  hair,  was  of  the  right  Indian 
•krves.^  **  copper  color,  and  was  genei;ally  called  an  Indian  by  th^ 
neighbors,  who  said  she  mig^t  recover  her  freedom. if  she 
ItteefM  that  Would  sue  for  it  i  and  all  those  witnesses  deposed  that  they 
no  native  A-  had  often  secn  Indians^  Another  witness,  fJiobert  Tent-- 
di^n  could  "  f^^^^  who^c  deposition  was  taken  on  the  part  of  the  appel- 
be  made  a  ^^^^i  proves  that  the  father  of  Butterwood  Nan  was  said  to 
slave  under  have  been  an  Indian,  but  he  is  silent  as  to  her  mother. 
the  laws  of  Qj^  ^j^^  hearing,  the  late  chanccUor  perceiving  frorn^  hia 
»ince\he'  ^^^  view,  that  the  youngest  of  the  appellees  was  perfectly 
year  I69I.  white,  and  that  there  were  gradual  shades  cf  difference  in 
^color  between  the  grandmother,  modier,  and  grand-daugh- 
In  fuits  for  ter,  (all  of  whom  were  before  the  court ;)  and  considering 
va^Hanwii-  ^^  evidence  in  the  cause,  determined  diat  the  appellees 
tweea  the  e-  Were  entiUed  to  their  freedom  ;  and,  moreover,  on  the 
▼idence  and  ground  that  freedom  is  the  birth  right  of  every  human  be* 
*^d  h*%*^*'  "*S»  which  sentiment  is  strongly  mculca^ed  by  the  first  arti-i 
plainfiftwiil  cle  of  our  "  political  catechism,''  the  bill  of  rights, — belaid 
Slot  be  re-  it  down  as  a  general  position  that  whenever  one  persoa 
gardcdbythc  claims  to  hold  another  m  slavery,. the  orms prtflfantG  lits  on 
court:  but     ^e  claimant.  ' 

the  decision    wic^Mt*iirt*R.  ,  .  ,     » 

will  be  ac-  Kandoiph^  tor  the  appellant.     The  groimd  on  which  the 

cording  to  appellees  claim  their  freedom  is,  that  they  are  lineally  de- 
tlir'art^es**^  scendedfrom  a  free  Indian  woman.  On  the  other  side  it 
and  the  cafe  ^^  contended,  that  they  are  descei^dedfrom  a  negro  woman 
made  oot  by  by  an  Indian.  Although  the  <^irpumfitance  of  their  being 
a**th^'*^"l*  w/ii/^  operated  on  the  mind  of  the  chancellor,  who  decreed 
their  freedom  ;  yet  as.  the  whole  of  the  testimony  proved 
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them  to  have  been  descended  from  a  slavc^the  presumption  November, 
en  which  that  decree  was  founded  must  fail*  180^. 

Whether  they  arc  white  or  not,  cannot  appear  to  this     "^^^^"^^^ 
coMXtfrom  the  record.     They  have  asserted  their  riv»;}it  to     Hurr.iNS 

freedom  on  very  different  grounds ;  and  have  not,  in  their  ^v'RiGuri, 
evidence,, made  out  the  genealogy  stated  in  their  bill* 

If  they  could  derive  their  descent  from  Indians  in  the  if  a  ft->:n!e 

maternal  line,  still  it  will  be  found  from  the  evidence  that  ««t-tr,,.  of  » 

their  female  ancestor  was  brought  into  this  country  between  P^^' ""  ^'^'j^^- 

the  years  1679  and  1705,  and  under  the  laws  then  in  force  to^e«dum^is 

might  have  been  a  slave.  proved  to 

Judge  Tucker.     Is  not  that  a  mistake  ?  The  act  of  1 705,  J*^f^|j*^"  ** 

in  the  clause  which  respects  a  fi*ee  trade  with  all  Indians  i^cmsTncuw- 

whatsoever,  is  a  literal  transcript  from  an  act  of  1691  ;  the  bent  onthofe 

tide  of  w^hidi  is  preserved  in  the  edition  of  1733.*  }^*»o  «'»'»« 

Randolph.     In  aU  the  cases  decided  by  this  court  on  the  ^^l  P^^^^^J^ 

present  question,  the  act  of  1705,  has  been  considered  as  shew  that 

restricting  the  riglit  of  making  slaves  of  Indians  :  and  those  tucti  ances. 

cases  we  authority  with  me.  '^^^^  [^ 

whom  ih* 

Oeo.  K»  Taylor^  for  Ac  appellees.     This  is  not  a  com-  descended, 
mon  case  of  toitr^  blacks  suing  for  their  freedom  ;  but  of  J^'*'  !v^"?** 
persons  pferfectlyi5t;Az7tf.     The  peculiar  circumstances  un-  Ji'*betwc«i°*' 
der  t^hich  the  bill  was  drawn,  will  readily  account  for  any   the  years 
inaccuracies  which  may  appear  in  stating  the  genealogy  of  16^9  &  169!, 
the  appellees.     But  would  it  hare  been  prudent  oi*  even  ne-   *r^  ""***' 
cessary  to  delay  the  cause,  by  an  amended  bill :  c,  which 

He  then  took  a  circumstantial  view  of  the  evidence,  and  in-   accordinj^  to 
fcrred  that  it  cleai*ly proved  the  appellees  to  have  descend-  *^>e)*wsthcn 
cd  from  an  Indian  stock  :  all  the  witnesses  deposed  to  the   Ji'Jeda^  right' 
fact  ihsLt  the  female  ancestor  under  whom  they  claimed,  was   to  hold  her 
*^  of  the  right  Indian  copper  color,'*  with  long  black  hair  ;   »n  glavery. 
that  she  was  called  an  Indian  in  her  master's  family,  and  by 
the  neighbors  generally,  who  ssdd  she  niight  get  her  free- 
dom if  she  would  sue  for  it ;  and  many  of  them  had  often 
Been  Indians*  What  more  than  strong  characteristic  features 
would  be  required  to  prove  a  person  white  ? 

If,  inyic^,  the  appellees  are  descended  from  Indians,  it 
ts  incumbent  on  the  appellant  to  prove  that  they  are  slaves  ;.  - 
the/appellees  are  not  bound  to  prove  the  contrary. 

From  the  beginnmg  of  the  world  till  the  -year  1679,  alf 
'Indians  were  in^ac^,  as  well  as  rt^ht,  free  persons.  In  that 
>'ear  an  act- passed  declaring  Indian  prisoners  taken  in  war 
to  be  slaves :  and  in  1682,  another,  that  Indians  sold  to  us 

*  ^ec  TucAtr^tBhci.  Vol.  1,  fart  2,  note  to  Appendix^ 
pa.  47. 
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^ovBMBBB,    by  neighboring  Indians  and  others  trading  with  us  should  b^ 
1806.       slaves.     These  acts  remained  in  force  Qtill  1691,  as  suppos- 
ed by  one  of  the  judges,  or  at  farthest^)  till  1705 j  when  it 
has  been  decided  they  were  repealed. 

As  all  Indians  were  free,  except  those  brought  into  this 
country  within  the  periods  and  under  the  circumstances  just 
mentioned,  the  appellant  must  bring  the  appellees  within 
those  exceptions  to  be  entitled  to  their  services  as  slaves. — 
Not  a  case  can  be  shewn  from  the  books,  where  a  person 
claiming  under  an  exception,  must  not  bring  himself  within 
it.  This  is  the  law  with  respect  to  the  act  of  limitations, 
and  many  others* 

Having  proved  the  descent  of  the  appellees  to  have  been 
from  Indians,  as  he  conceived,  he  then  undertook  to 
prove,  from  the  course  of  nature,  and  the  eaf  ly  periods  at 
which  Indians,  unrestrained  by  a  sense  of  modes^,  propa- 
gate theit  species,  that  the  appellees,  by  ascent^  could  trace 
their  genealogy  back  to  Indians,  who  must  have  been  bro't 
into  this  countiy  since  the  year  1705. 

Randolph  in  reply.  The  circumstance  of  the  appellees'* 
being  whzte^  has  been  mentioned,  more  to  excite  the  feeling« 
of  the  court  as  men,  than  to  address  them  sui  judges* 

In  deciding  upon  the  rights  of  property,  those  rules  which 
have  been  established,  are  not  to  be  departed  from',  because 
freedom  is  in  question.  The  allegata  et  probata  ought  sure- 
ly to  be  attended  to  )  as  the  appellant  has  not  had  an  op- 
portunity of  ans\tcring  die  pedigree  statpd  in  the  bill.  But 
if  he  were  compelled  to  go  into  evidence,  without  regard  to 
the  allegations  of  the  bill,  he  was  prepared  to  shew  tliat  the 
weight  of  it  was  with  the  appellant. 

He  dien  endeavored  to  shew,  from  the  testimony,  that 
the  original  Indian  stock  from  which  tlie  appellees  descend- 
ed, was  derived  from  the  paternal  line.  They  are  bound 
to  prove  that  they  are  descended  from  a  free  Indian  wo- 
man. It  has  been  uniformly  decided  in  this  court,  that  the 
maternal  line  must  be  established  before  the  onus  probandi^ 
is  thrown  on  tlie  other  side. 
Cur.  adv*  vult* 

Tuesday  Nov.  11th,  the  judges  delivered  their  opinions. 

Judge  TUCKER. — In  this  case  the  paupers  claim  their 
freedom  as  being  descended  from  Indians  entitled  to  their 
freedom.  They  have  set  forth  their  pedigree  in  the  biH^ 
which  the  evidence  proves  to  be  fallacious.  But  as  there 
is  no  Herald's  Office  in  this  country,  nor  even  a  Register  of 
births  for  any  but  white  persons,  and  those  Registers 
are  either  all  lost^  or  of  all  rcconk  probably  the  most  im^ 
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perfect^  our  Legislature  even  in  a  writ  of  Praecipe  ^uod  NovmBBa^ 
rt^dat  has  veiy  justly  dispensed  v.  ith  the  old  common  law        1806. 
precision  required  in  a  Writ  of  Right,  and  the  reason  fdr  dis-     ^-^*^^^^i^ 
penslng  with  it  in  the  present  case  is  a  thousand  times     Hudgin» 
stronger.     In  a  claim  for  freedom,  like  a  claim  for  money,    "f^jfiMw. 
had  and  received,  th'e  plaintiff  may  well  be  permitted  to 
make  out  his  case'On  the  trial  acco^ing  to  tlie  evidence. 

what  then  is  the  evii*nceji%  this-  case  ?  Unequivocal 
proof  adduced  perhapl!^|l|f  the  defendant,  that  the  plaintlfft 
are  in  the  materaal  line  desc'eudfcd  from  Butterwood  Natk 
an  old  Indian  woniari; — ^tlnt  she  was  60  years  old  in  die  year 
1 7SSy  ox  upwards  ;— that  it  was  always  understood  as  th« 
witness  Rcbert  Temple  says  that  her  father  was  an  Indian^ 
though  he  cautiously  avoids  saying  he  knew,  or  ever  heard, 
\ii  !io,  or  what,  her  mother  was.  The  other  witness  Mary 
Vrdkijisoriy  the  «nly  one  except  Robert  Te7nple  who  had  ever 
St  en  he^,  describes  her  as  an  old  Indian  :  and  her  testimonj 
is  strengthened  by  that  of  the  other  witness^,  who  depose 
III  at  her  daughter  Hannah  liad  long  black  hair,  ulras  of  a  cop- 
per cbnaplexion,  and  generally  called  an  Indian  among  the 
neighbors  ; — ^a  circumstance  which  could  not  well  have  hap- 
pened, if  her  mother  had  not  had  an  equal,  or  perhaps  a 
larger  portion  of  Indian  blood  in  her  veins.  As  the  rule 
partus  sequitur  ventrem  obtains  in  this  country,  the  deposi- 
tion of  Robert  Temple  as  to  who  was  reputed  to  be  theyi- 
ther  of  Butterwood  Nan,  tvtthcnit  noticing  her  mother^  is 
totally  irrelevant  to  the  cause.  It  could  not  scn^e  the  com- 
plainant^ afortioriy  it  shall  not  prejudice  her.  It  was,  per- 
haps, intended  as  a  sort  of  negative  pregnant.  But  it  ha» 
not  even  the  tythe  of  that  importance  in  my  estimation. 

In  aid  of  the  other  evidence,  the  chancellor  decided  upon 
his  own  view.  This,  with  the  principles  laid  down  in  the 
decree,  has  been  loudly  complained  of. 

As  a  preliminary  to  my  opinion  upon  this  subject,  I  shall 
make  j^  fe Y.  ol^seprations  upon  the  laws  of  our  country,  ae 
tOMU^0t$d  \yy\ik  natural  histonj. 

rrom  the  first  settlement  of  the  colony  of  Virginia  to  the 
year  1778,  (Oct.  Scss.)  all  negroes,  Moorg,  and  mulattoes, 
except  Turks  and  Moors  in  amity  with  Great  Britein,  bro't 
into  thid  country  by  sea,  or  by  land,  were  slaves.  And 
by  the  upiform  declarations  of  our  laws,  the  descendants  of 
the  J^Twofeff  remain  slaves,  to  this  day,  unless  they  can  prove 
0  right  to  freedom,  by  actud  emancipation,  or  by  descent  in 
the  maternal  line  from  an  emancipated  female. 

By  the  adjudication  of  the  general  court,  in  the  case  pt 
Hannah  and  §thers  against  Davis,  Apzil  term  1777)  ^  ^ 

V 
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NovcMBKKf  merican  Indiana  brovght  into  this  country  since  the  ycal* 
1806.  '     i:r05,  and  their  descendants  in  the  maternal  line  are  freci 
^^^''^^     Similar  judgments  have  been  rendered  in  this  court,  (a) 
HuDGiNS      Um  I  carry  the  period  further  back,  viz  :  to  the  l6th  day  of 
l^^oHTa.     ^P*****  l^^i^  *^  commencement  of  a  session  of  the  General 
Assembly  at  which  an  act  passed,  entitujed  "  An  Act  for  a 
(a)  1  Wish,  free  trade  with  Indian^'  the  title  of  which,  (chap.  9.)  will 
128.  ytnkim   he  found  in  die  edition  of  1^33,  £a.  94  :  And  the  enacting 
Ibid^239         ^'^"*^^  ^^  which,  I  have  reason  to  believe  is  in  the  verjr 
Coienian  vs.     ^ords  of  the  act  of  ir05,  upon  which  this  court  have  pro- 
Jii€k  &  Pea,   riounced  judgment  in  the  cases  referred  to,     I   will  here 
mention  those  reasons.     On  the  trial  of  a  similar  question 
on  the  Eastern  shore,  two  copies  oi  Purvis's  edition  of  the 
laws  of  Virginia,  were  produced.     At  the  end  of  both  was 
added  a  manuscript  transcript  of  all  the  acts  of  assembly  sub- 
tequently  p;issed  for  a  series  of  years  ;  the  titles,  number  of 
chapters,  See.  ^^rfectly  agreeing  widi  the  titles,  number  and 
order  in  which  tliey  are  printed  in  the  edition  of  1 733.     In 
oneofthcst  copies  (both  evidently  ofjmcientdate,  and  as  I 
think  both  attested  by  the  Secretary  of  the  colony*)  I  found 
the  enacting  clause  in  the  same  precise  words,  as  they  stand 
in  the  act  of  1705.      In  the  other  copy,  the  leaf  on  which 
that  act  must  have  been  transcribed,  was  with  one,  or  at 
most  two  others,  evidently   torn  out  :    probably   with  a 
tiew  to  hide  the  act  from  the  scrutinizing  eye  of  a  cpurt« 
I  think  it  highly  probable,  that  at  that  period,  the  county 
'  courts  were  furnished  with  the  laws  of  the  colony  in  this 

inode  ;  there  being  at  that  time  no  printing  presses  in  Vir- 
ginia,— Futv}s\s'  collection  being  printed  in  England.  I 
have  myself  a  mutilated  copy  of  the  same  charactet  and  de-' 
acription,— -Ijut  those  in  whose  possession  it  had  been,  had 
torn  out  almost  an  hundred  pages  at  the  beginning,  and  so 
many  at  the  end  as  not  to  leave  the  act  in  question,  before 
I  became  possessed  of  it.  These  are  my  reasons  for  refer- 
ring the  commencement  of  the  law  in  question  to  so  remote 
a  period :  for  the  acts  of  1705,  were  like  those  of  1792,  a 
digest  of  the  former  laws  of  the  colony,  rather  than  a  new 

*  The  attestation  of  these  acts  was  stated  from  memory  0 
Since  deliver hi^  the  above  opinion  j  I  have  seen  another  copy 
of  Purvis's  collection  of  the  Ixrivs^  to  which  is  subjoined  a 
i^cntinuation  of  the  acts  of  Assembly^  in  manuscript,  yir  tiV9 
succeeding  sessions^  but  not  as  far  down  as  the  qct  of  1691. 
The  acts  of  each  of  those  sessions  are  attested  by  the  Clerk 
of  the  Assembly ;  which  may  probably  be  the  aasevHth  tho^ 
to  which  I  have  bcfre  alluded. 
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code, — By  an  act  passed  in  the  yrar  ir>70,  k  wan,  for  the  1i*  t-   ^'''7o/!("'*-' 
ter  eficonraifemcnt  of  soldiers^  derlan  f  I  that  what  hidhm  pr'i-  ^^** 

toners  should  be  taken  in  a  war  in  whir))  the  colimy  was  thru     v.^'^^"^-' 
engaged  should  ht  free  purchase  to  thr  ^  /  A>r  tidintr  th«  in.     "^^*),^,,',*' 
In  1682,  it  was  declared  that  all  servants  hroiu^ht  into  tliis     WiisHitk 
country,  by  sea  or  land,  not  being  Christians,  wh^^lhrr  nt  - 
groes,  Moorg,  mulattoes,  or  Indians,  cxctpt  'riitk'3  and 
Moors  in  amity  with  Great  Britain  ;  and  all  Indians  which  ^ 
•hould  thereafter  be  sold  by  mighhorin^  Indians  or  anr 
others  trafficking  with  us,  as  slcwcSy  should  be  slaves  to  all 
intents  and  purposes.     The  General  Court  held,  (and  I  pre- 
sume this  court,  consisting  nearly  of  the  same  judges,  have 
done  the  same,)  that  the  passing  the  act  authorising  a  free 
and  open  trade  for  all  persons,  at  all  times,  and  at  all  places, 
withrt//  Indians  whatsoever,  did  repeal  the  acts  of  1679  and 
1683,     I  concur  most  heart^'  in  that  opinion  ,•  referring  riic 
commencement  of  that  act  to  1691  instead  of  1705,  for  the 
reasons  mentioned.  Consequendy  I  draw  this  conclusion,  that 
all  American  Indians  are  prima  facte  rRER  :  and  that  where 
the  fact  of  their  nativity  and  descent,  in  a  maternal  line,  is 
satisfactorily  established,  the  burthen  of  proof  thereafter  lie$ 
upon  the  party  claiming  to  hold  them  as  slaves.     To  effect 
which,  according  to  my  opinion,  he  must  prove  thci  proge- 
nitrix of  the  party  claiming  to  be  free,  to  have  been  brought 
into  Virginia,  and  made  a  slave  between  the  passage  of  th# 
act  of  1679,  and  its  repeal  in  1691, 

AU  rvhite  persons  are  and  ever  have  been  iree  in  thi^ 
countr}'.  If  one  evidently  rvkite^  be  notwithstanding  claim- 
ed as  a  slave,  the  proof  lies  on  the  party  claiming  to  make 
the  other  his  slave. 

Though  I  profess  not  an  intimate  acquaintance  with  the 
natural  history  of  the  human  S|)eciea,  I  shall  add  a  few  word* 
on  the  subject  as  connected  with  the  preceding  laws* 

Nature  has  stampt  upon  the  African  and  his  descendants 
%wo  characteristic  marks,  besides  the  difference  of  complexi- 
on, which  often  remain  visible  long  after  the  characteristic 
distinction  of  color  either  disappears  or  becomes  doubtful ; 
a  flat  noae  and  woolly  head  of  hair.     The  latter  of  these 
char^teristics  disappears  the  last  of  all :  and  so  strong  an 
ingredient  in  the  African  constitution  is  this  latter  character, ' 
that  it  predominates  uniformly  where  the  party  is  in  equal 
degree  descended  from  parents  of  different  complexions, 
whether  white  or  Indians ;  giving  to  the  jet  black  lank  hair 
of  the  Indian  a  degree  of  flexure,  which  never  fails  to  betray 
that  the  party  distinguished  by  it,   cannot  trace  his  lineage 
purely  from  the  race  of  natiye.  Americans*     Its  operation 
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IS  stiD  more  powcrfu]  wlicrc  th-:!  m'^^^ro  hippms  Tvtweou 
persons  descended  cf|\i:ir!y  froai  I/ajo]  •  :m  aixl  African  p:i- 
rents.  So  pointed  ir>  thij>  I'i^  tinclion  b*.  ln'«*cn  tlu  natives  of 
Africa  and  the  aborigines  of  Aincrica,  tbcU  n  nirin  might  at 
easily  mistake  the  g-ossy,  jtay  cIo.it' .iiMj  ol'  an  American 
bear  for  the  wool  of  a  black  shoip,  as  the  hair  of  an  Ame- 
rican Indian  for  that  of  an  African,  or  the  descendant  of  an 
African.  Upon  tliese  distinctions  as  connected  with  our 
la\^s,  the  burthen  of  proof  depends.  Upon  these  distincti- 
ons not  unfrequently  does  the  evidence  given  upon  trials  of 
such  questions  depend  ;  as  in  the  present  case,  where  the 
witnesses  concur  in  assigning  to  the  hair  of  Hannah^  the 
daughter  of  Buttenvood  Na%  the  long,  straight,  black  haii» 
of  the  native  aborigines  of  this  country.  That  such  evidence 
is  both  admissible  and  proper,  I  cannot  doubt.  That  it  may 
at  sometimes  be  necessary  fo^a  judge  to  decide  upon  hit 
own  view,  I  think  the  following  case  will  evince. 

Suppose  three  persons,  a  black  or  mulatto  man  or  woman 
Ifeith  a  flat  nose  and  woolly  head  ;  a  copper-colored  person 
Vrith  long  jetty  black,  straight  hair  ;  and  one  with  a  fair 
complexion,  brown  hair,  not  woolly  nor  incliniVig  tliereto, 
"With  a  prominent  Roman  nose,  were  brought  together  be- 
fore a  judge  upon  a  writ  of  Habeas  Corpus^  on  the  ground 
of  false  imprisonment  and  detention  in  slavery  5  that  the 
only  evidence  which  the  person  detaining  them  in  his  custo- 
dy could  produce  was  an  authenticated  bill  of  sale  from  an- 
other person,  and  that  the  parties  themselves  were  unable 
to  produce  any  evidence  concerning  themselves,  whence 
they  came,  &c.  &c.  How  must  a  judge  act  in  such  a  case  ? 
I  answer  he  must  judge  frOm  his  own  view.  He  must  dis- 
charge the  white  person  and  the  Indian  outof  custody,  taking 
«urety,  if  the  circumstances  of  the  case  should  appear  to  au- 
thorise it,  that  they  should  not  depart  the  state  withiu  a  rea- 
sonable time,  that  the  holder  may  have  an  oppoitunity  of 
asserting  and  proving  them  to  be  lineally  descended  in  the 
maternal  line  from  a  female  African  slave  ;  and  he  must  re- 
deliver the  black  or  mulatto  person,  with  the  flat  nose  and 
woolly  hair  to  the  person  claiming  to  hold  him  or  her  as  a 
slave,  unless  the  black  person  or  mulatto  could  procure 
some  person  to  be  bound  for  him,  to  produce  proof  of  hi» 
descent,  in  the  maternal  line,  from  Vifreefemale  ancestor* — 
But  if  no  such  caution  shoidd  be  required  on  either  side, 
but  the  whole  case  be  left  with  the  judge,  he  must  deliver 
the  former  out  of  custody,  and  permit  the  latter  to  remain 
in  slavery,  until  he  could  produce  proofs  of  his  rig^t  to  free- 
dom.    This  case  shews  my  interpretation  how  far  the  onu$ 
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firoiamR  may  he  nhihed  ftoat  one  party  to  the  other  :  and  November, 
is,  I  trusv,  a  sufficient  comment  upon  the  case  to  sheV^r  that  1806. 
I  do  not  concur  with  the  chancellor  in  his  reasoning  on  the  ^*^^^^^^^ 
pperation  of  the  first  clause  of  the  Bill  of  Rights,  which  was  Hwdoine 
notoriously  framed  with  a  cautious  eye  to  this  subject,  and  \//iQHTt. 
was  meant  to  embrace  the  case  of  free  citizens,  or  aliens 
only  ;  and  not  by  a  side  wind  to  overturn  the  rights  of  pro-  , 

Serty,  and  give  freedom  to  those  very  people  whom  we 
ave  been  compelled  from  imperious  circumstances  to  retain^ 
generally,  in  the  same  state  of  bondage  that  they  were  in 
at  the  revolution,  in  which  they  had  no  concern^  agenoy  or 
tnterestm  But  notwithstanding  this  difference  of  opinion 
from  the  chancellor,  I  heartily  concur  with  him  in  pronounc- 
ing the  appellees  absolutelif  Jree  ;  and  am  therefore  of  opi- 
nion that  the  decree  be  afErmed« 

Judge  ROANE.  The  distinguishing  characteristics  of 
the  different  species  of  the  human  race  are  so  visibly  mark- 
ed, that  those  species  may  be  readily  discriminated  from 
each  other  by  mere  inspection  only.  This,  at  least,  is  em- 
phaticaity  true  in  relation  to  the  negroes,  to  the  Indians  oi 
North  America,  and  the  European  white  people.  When, 
however,  |hese  races  beconie  intermingled,  it  is  difficult,  if 
not  impossible,  to  say  from  inspection  only,  which  race  pre- 
dominates in  tlie  of&pring,  and  certainly  impossible  to  de- 
termine whether  the  descent  from  a  given  race  has  been 
through  the  paternal  or  maternal  line,  In  the  case  of  a 
Propositus  of  unmixed  blood,  therefore,  I  do  not  see  but 
that  the  fact  may  be  as  well  ascertained  by  the  Jurj-  or  the 
Judge,  tipon  vietVy  as  by  the  testimony  of  witnesses,  who 
themselves  have  no  other  means  of  information : — but  where 
an  intermixture  has  taken  place  in  relation  to  the  person  in 
question,  this  criterion  is  not  infallible ;  and  testimony  must  « 

be  resorted  to  for  the  purpose  of  shewing  through  what  line 
a  descent  from  a  given  stock  has  been  deduced ;  and  also 
to  ascertain,  peiimps,  whether  the  coloring  of  the  complexi- 
on has  been  derived  from  a  negro  or  an  Indian  ancestor. 

In  the  case  of  a  person  visibly  appearing  to  be  a  negro^ 
the  presumption  is,  in  this  country,  that  he  is  a  slave,  and  it 
is  incumbent  on  him  to  make  out  his  right  to  freedom  :  bujt 
in  the  case  of  a  person  visibly  appearing  to  be  a  white  mmxXj 
or  an  Indian,  the  presumption  is  that  he  is  free^  and  it  is 
necessary  for  his  adversary  to  shew  that  he  is  a  slave. 

In  the  present  case  it  is  not  and  cannot  be  denied  that  the 
appellees  have  entirely  the  appearance  of  white  people  :  and 
how  does  the  appellant  attempt  to  deprive  diem  of  die  bless- 
ing of  libexty  to  which  all  ^uch  pen^n*  are  entided  ?  He 
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KovBMBBu,  brings  no  testimony  to  shew  that  any  ancrsstor  in  the  female 
1806.  ijjjg  ^yas  a  negro  slave  or  even  an  hidiaxi  righlftdhj  held  in 
'^^'^'^'^*'^  slavery.  Length  of  time  shall  not  bar  the  right  to  freedom 
Hi  t)eiNt  of  those  who,  prima  fad  e^  are  free,  and  whose  poverty  and 
WfciGUTi.  oppression,  (to  say  nodiing  of  the  rigorous  principles  of  for- 
mer times  on  this  subject,)  has  prevented  an  attempt  to  as- 
sert their  rights.  But  in  the  case  before  us,  there  has  been 
no  acquiescence.  Jt  is  proved  diat  John^  (a  brother  of 
Hannah^  brought  a  suit  to  recover  his  freedom  ;  and  that 
Hannah  herself  made  an  almost  cojithmal  claim  as  to  her 
right  of  frcf  dom,  insomuch  that  she  was  threatened  to  be 
whipped  by  her  master  for  mentioning  the  subjects  It  is 
also  proved  bj'  Francis  Temple  (perhaps  the  brother  of  Ro^ 
bvrf)  that  the  people  in  the  neighborhood  said  "  that  if  she 
would  try  for  her  freedom  she  woiUd  get  it."  This  general 
reputation  and  opinion  of  the  neighborhood  is  certainly  en- 
titled to  some  credit :  it  goes  to  repel  the  idea  that  the  given 
female  ancester  of  Hannah  was  a  lawful  slave,  it  goes  to 
confirm  die  other  strong  testimony  as  to  Hannah* 9  appear-r 
ance  as  an  Indian*  It  Is  not  to  be  believed  but  that  some  of 
the  neighbors  would  have  sworn  to  that  concerning,  which 
they  all  agreed  in  opinion  ;  and,  if  so,  Hannah  might,  on 
their  testimony,  have  perhaps  obtained  her  freedom,  had 
those  times  been  as  just  and  liberal  on  the  subject  of  elavcry 
as  the  present. 

No  testimony  can  be  more  complete  and  conclu»l\'e  than 
that  which  exists  in  this  cause  to  shew  that  Hannah  haid  eve-n 
ry  appearance  of  an  Indian. 

That  appearance^  on  the  •  principle  with  which  I  com«» 
menced,  will  suffice  for  the  claim  of  her  posterity^  unless  it 
is  opposed  by  counter-evidence  shewing  that  some  yrwu/f 
ancester  of  her's  was  a  negro  slave,  or  that  she  or  some  fe- 
male ancestor,  was  lawfully  an  Indian  slave.  As  to  the 
first,  there  is  no  kind  of  testimony  going  to  establish  it. 
pobert  Temple  is  not  only  entirely  silent  as  to  the  color  and 
appearance  of  the  mother  of  Nan  the  mother  of  Hannah^ 
but  also  as  to  that  of  Nan  herself.  The  testimony  of  thit 
witness,  (to  say  nothing  of  his  probable  interest  in  the  ques-^ 
tion,)  is  not  satisfactory.  His  memory  seems  only  to  serv^ 
him  so  far  as  the  interest  of  the  appellant  required*  If 
HannaKs  grandmother  (the  mother  of  Nan)  were  a  negro^ 
it  is  impossible  that  Hannah  should  have  had  that  entire  ap- 
pearance of  an  Indian  which  is  proved  by  the  witnesses.-— 
If  they  tell  the  truth,  therefore,  HannaKs  grandmother  was 
not  a  negro  slave.  This  is  more  especially  the  case,  if  tht 
father  k}1  Hannah  were  other  thao  an  Indian  »  and  it  is  not 
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provednov  can  hcpnsumrd^  that,  in  thiscountrj%  at  that  time,  NdrisiitEu* 
her  father  was  an  Indian :  in  that  case,  Hannah  would  have       1806. 
had  so  little  Indian  blood  in  her  veins,  as  not  to  justify  Ae    ^■^'^'^^^i^ 
character  of  her  appearance  given  by  the  witnesses.     The      Hudgin* 
mother  and  grandmother  of  Hannah  must  therefore  be  tak-    wmfcHxiu 
en  to  have  been  Indians  :  bilt  this  will  not  suffice  for  the  ap* 
pellgnt  unless  they  (or  one  of  them)  be  shewn  to  have  been 
Indian  slaves^ 

This  court  in  the  case  of  Cokman  vs  Dkk  ami  Paty  (h)  {V)  1  Wailb 
was  of  opinion  that,  since  the  year  tr05,  no  American  In-  ^'2^- 
dian  could  be  reduced  to  a  state  of  slavery  :  and  if  the  act 
of  1705  had  been  previously  enacted  in  1691,  a8  it  would 
seem  by  the  information  of  the  manuscript  act  given  by  the 
judge  who  preceded  me,  the  epoch  on  this  subject  would  be 
carried  back  to  that  year;  which  would  completely  over* 
reach  the  date  of  the  birth  of  old  Nan  and  exclude  every 
possibility  of  doubt  on  the  subject*  But,  even  under  the 
act  of  1705,  die  calculations  and  inductions  of  the  appellees' 
counsel  have  entirely  satisfied  me  diat  Nan  cotdd  not  have 
been  brought  into  this  country  prior  thereto.  The  chancel- 
lor was  and  we  are  now  in  the  place  of  a  jiuy  :  we  have 
more  power  than  the  court  had  in  the  case  of  Cokman,^  vs 
Dick  and  Pat  J  who  were  acting  upon  a  special  verdict ;  :md 
1  will  not  only  presume  that  Nan^  (if  brought  into  this  coun» 
tr)^,  which,  however,  is  not  shewn  to-  have  been  the  case^ 
was  an  American  Indian,  but  was  brought  in  posterior  to  the 
year  1705. 

But  this  is  taking  a  stronger  ground  than  is  necessary  to 
sustain  the  claim  of  the  appellees  :  the  appellant  to  prevail  ' 
in  this  cause  must  shew,  on  his  part,  that  Nan  or  some  other 
female  ancestor  was  brought  into  this  country  at  a  time,  and 
under  circumstances^  which  created  a  lawful  right,  under  the 
then  existing  laws,  to  hold  her  and  her  posterity  in  slaver)'. 

As  to  the  variance  in  this  instance  between  the  case  made 
by  the  evidence,  and  that  stated  in  the  bill,  there  is  nothing 
in  it.  The  liberality  admitted  in  suits  for  freedom  by  thinj 
coutt  will  certainly  justify  the  appellees  in  meeting  the  apJ 
pellant  on  the  ground  he  has  taken,  which  they  contend,  and 
will  establish  by  the  judgment  of  this  court,  will  suffice  tO' 
justify  their  claim  to  freedom* 

I  am  therefore  of  opinion  that  the  appellees,  on  these 
grounds,  are  entitled  to  tlieir  freedom,  and  tliat  the. decree 
ought  to  be  affirmed. 

Judges  FLEMING,  CARRINGTON  and  LYONS 
President,  ccmcurring,  the  latter  delivered  the  decree  of  th« 
court  as  foUows ; 
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"  This  court,  not  approving  of  the  choncellof 's  principled 
*^  and  reasoning  in  his  decree  made  in  this  cause,  except  sd 
"  far  as  the  same  relates  to  white  persons  and  native  Ame- 
^  rican  Indians^  but  entirely  'disapproving  thereof,  so  far  as 
*•  thesahie  relates  to  native  Africans  and  their  descendants, 
**  who  have  been  and  af  e  now  held  as  slaves  by  the  citizens 
**  of  this  state,  and  discovering  ilo  other  error  in  the  said 
*'  decree,  affinns  the  same." 


The  CoMMOKwfeALTH  against  Walker^s  Ex^oJt* 

the  coin.  THOMAS  WALKER  oti  the  28th  of  November,  1 77 f 

monwealth     and  3rd  of  April  1 77Bj  paid  into  the  Loan-Office  certain 
'f  °**y^^P?2  sums  of  money,  and  obtained  the  prbper  certificates  ;  for 
nofninaTa-     which  the  goVemor  gaVe  hitn  a  teceipt  on  the  35th  of  May^ 
tnount  of       1 779j  in  discharge  of  a  British  debt*     After  the  act  of  1 796^ 
taonej  paid    upOn  the  subject  of  such  payments,  his  executor  applied  for 
Lmn!^ce    certificates  for  die  said  sums  and  intetest ;  but  the  treasurer 
in  diicbarge  insisted  upon  reducing  them  by  the  scale  of  depreciation  of 
of  British      May  1 77g*    This  waa  at  first  objected  to ;  but  as  the  trea- 
debu/  but     surer  persisted,  the  executor  received  certi^cates  for  the 
value  wcor-   amount  according  to  the  scale  j  expressly  declaring,  howe-* 
ding  to  tlie    ver,  that  it  Should  not  prejudice  his  claim  to  the  original 
fcalc  of  d«-    sums  and  interest.     He  afterwards  applied  to  the  auditor 
pteciatton.     £^^  ^  warrant  for  the  diflference  betwen  the  sUm  received  and 
The  scale  *m  ^^^  ^^  Ivhich  he  conceived  himself  entided,  but  wa$  refused 
fuch  caset'.  is  1^  ;  in  consequence  of  which  he  appealed  to  the  High  Court 
to  be  applied  of  Chahcery ;  where  it  was  decreed  that  the  Auditor  should 
*J.*!*^^*™*     issue  warrants  for  tiitvdJue  ofth^  sums  according  to  the 
inents :  not   ^^ale  at  the  times  when  they  were  paid  into  the  Loan  Office : 
at  the  date  of  from  which  decree  an  appeal  was  taken  ,to  this  court, 
the  govern-        Attorney  General,  for  the  commonwealth.     The  question 
for'thToeiti-  *^  ^  decided  by  tliis  court  is,  whether  the  scale  of  deprici- 
^tion  is  to  be  applied  at  the  time  the  money  was  deposited  in 
the  Loan  Office^  or  when  itvrtispdid  in  discharge  of  the  Bri* 
tish  debti^  by  taking  the  governor's  receipt  for  that  purpose^ 
It  win,  indeed^  be  contended  by  the  counsel  On  the  other 
side,  that  the  debt  ought  not  to  be  scaled  at  alL    This  is  aot 
important  question ,  but  it  is  one  on  whidh  all  men  seem  to 
have  agreed^     During  Our  revolutionary  war  the  property 
of  British  subjects,  in  this  state,  was  sequestered^  and  by 
an  act  passed  m  1777,  citizens  of  this  conunonwealth  owing 
money  to  a  subject  of  Oreat  Britain  were  allowed  to  pay  it 
into  the  Loan  Office,  taking  a  certificate  in  the  namie  of  tbo 


ficates  of 
thole  pay- 
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creditor,   with  aii  endorsement  of  the    comipissioner  of  Nov»mbi», 
loans,  expressing  the  name  of  the  payer,  which  certificate       1806;. 
was  to  be  delivered  to  the  governor  and  council,  whose  rtf-  *  ^'"'^^Jf^^ 
ce\pt  shoiMdischarg-e  the  debtor  for  so  much.    In  1 796,  after    commow- 
the  decision  of  the  supreme  court  of  thfe  United  States  that     wea.t.tw 
those  payments  did  hot  discharge  the  debtor  fi-oni  the  de-    »^^'""*', 
mands  of  his  creditor,  the  legislature  passed  an  act  author!-       gj^'o'** 
sing  the  persons  who  nad  thus  paid  moiley  into  the  Loan  of- 
fice to  receive  a  certificate  from  the  treasurer  for  the  amount 
according  to  the  scale  of  depriciatiott  at  the  time  the  pay^ 
merits  were  severally  madey  together  with  interest*     It  will 
not,  perhaps,  be  contended  that  because  the  money  was  due 
from  the  state,  the  debt  was  not  to  be  scaled,  for  that  point  was 
setded  in  the  ease  of  the  Common-wealth  and  Beaumarchah, 
(a)     But  It  will  be  insisted,  that  because   it  was    paid  (HS  ^  C»I|^ 
under  the  faith  of  a  laW|  the  commonwealth  is  bound  to  ^2^. 
release  the  debtor. 

I  will  not  question  the  motives  of  the  federal  court,  but 
have  no  hesitation  in  laying'  their  decision  was  %vrong. 
Virginia,  being  a  sovereign  state,  had  a  right  to  pass  the 
law  in  question  ;  and  a  mere  treaty,  after  Ae  passage  of 
the  law,  could  not  aqnul  it.  Although  treaties  are  declared 
by  the  Federal  constitution  t©  be  the  supreme  law  of  the 
land,  yet  they  cannot  have  a  retrospective  operation,  so  4s 
to  annul  the  acts  of  sovereign  states  ;  nor  has  the  judiciary 

.  of  the  United  States  any  such  power. 

It  may  be  said  that  the  application  of  the  scale  was  a 
hardship  on  those  who  owed  British  debts ;  but  they  cannot 
complain  ;  because  the  principle  established  by  the  l^gisla* 
ture  is  perfectly  equitable  as  between  individuals,  and  they 
are  placed  on  the  same  footing  as  all  other  persons.  Ours 
was  not  aa  ordinary  situation.  Young  and  inexperienced 
in  the  art  of  yrar,  helpless  in  the  means  of  carrying  it  on^ 
and  contending  with  one  of  the  most  powerful  nations  in  the 
world,  we  were  compelled  to  resort  to  every  expedient  au* 
Aorised  by;  the  law  of  nations  to  annoy  our  enemy  and  pn># 

.  mote  the  success  of  our  cause.  Lax^  quantities  of  paper 
money,  wfaith  has  emphatically  been  called  ^^  the  shield  of 
America,''  Were  emitited.  All  classed  of  citizens  suffered 
more  or  less  t)y  tGs  rapid  depi^ciation  \  and  every  indivi* 
dual  had  to  make  some  sacri^ces  %  but  this,  with  other  e* 
▼Us  Incident  te  a  state  of  .war,  was  OQly  purchasing  our 
liberties  at  a  cheap  rate.  From  thic  necessity  of  the  casje^» 
this  paper  money  was  finally  called  in,  at  a  great  reducti* 
€<A  from  its  iiominal  value  {  and  a  scale  of  depreciation 

W 
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MoTBMBBR»  established  for  the  adjustment  of  debts  contracted  during 

"^  ^  1806*    .itB  existence.     This  was  effected  by  positire  legislative 

'  '  acts,  and,  in  many  instances,  operated  as  injuriously  •& 

.individuals,  as  the  reimbursement  according  to  the  scale, 

«-««.«    to  those  who  owed  British  debts,  would  how  do.    If  it 

dgrnnai    .  is  admitted  that  the  legislature  has  power  to  pass  laws, 

^i*f  *•'•  .the  debtors,  in  this  tase,  can  only  claim  in  the  manner  in 

^^'      which  they  are  authorised  to  be  paid ;  that  is,  by  the  scale 

.of  depreciation. 

^  The  only  question  is,  wh6n  ought  the  scale  to  be  appli- 
.  ed  i  The  money  was  paid  into  the  loan  office  in  1777  and 
.1778,  but  not  transferred  to  the  sequestration  fund  till 
]l779  ;  and  the  act  of  1796  expressly  says  that  the  money 
f  ^  .  .  shall  be  repaid  according  to  the  scale  at  the  time  it  was 
originally  paid  on  account  of  the  British  creditor. 

But  it  may  be  said  that  this  Is  not  a  common  case ;  and 
.because  the  money  was  loaned  in  1777  and  1778,  the  scale 
ought  to  be  applied  at  that  time,  and  not  when  it  was  paid 
'  on  account  of  the  British  debt.    When  the  loan  office  cer* 
'  tificate  was  deposited  in  the  sequestration  fund,  it  ceased 
(a)  Ante.  pa.  to  exist;  and  the  redeipt  of  the  g^ovemor  and  council  was 
the  only  evidence  that  it  was  paid  in  discharge  of  such 
debt.    The  contract  then,  for  the  first  time,  originated 
with  the  government ;  and  it  would  have  been  the  same 
thing  if  money  had  then  been  paid.    The  case  of  the  Com- 
monwealth vs.  Newton  (a),  decided  a  few  days  ago,  is  a« 
nalogdus  to  this.    There  the  bonds  were  due  by  the  state 
long  anterior  to  the  revolution ;  but  Newton  having  taken 
\  out  warrants  for  the  interest,  in  1778,  in  the  form  of  loto 
office  certificates  ;  those  warrants  were  subjected  to  the 
scale. 

The  decree  is  also  erroneous  in  directing  tc;arraiito  ta 
issue  by  the  Auditor,  and  not  certificates  by  the  Treasu* 
rer. 

Ccdly  for  the  appellee.  As  to  the  principal  point  in  the 
cause,  I  have  not  formed  any  very  deliberate  opiaieiu 
The  petition  of  appeal  from  tlie  decision  of  the  Auditor 
'  ^ated  that  my  cliefht  was  emitled  to  the  full  sum  paid  in- 
to the  treasury  on  Account  of  the  British  debt,  and  it  is 
my  duty  to  contend  for  it. 

The  commonwealth  entered  into  an  agt«ertient  with  her 

citizens,  that  for  whatever  amount  they  ^ould  make  pay- 

mehts  to  her  on  account  of  their  British  creditors,  she 

*  '^6uld  discharge  thtm.   How  could  they  be  discharged,  if 

they  were  afterwards  liable  to  pay  I  On  every  principle  of 
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contracts,  it  was  the  dutjr  of  the  commonwealth  to  exone*  KeTBMS«s» 
nte  them;  because,  she  received  a  valuable. considerati-       1S06« 
on.    It  was  no  argument  to  say  that  the  state  might  have       "r    ^ 
enforced  the  payment  into  the  loan  ofEce  of  those  debts,    commov* 
She  did  not  think  proper  to  do  so*     If  then  she  chose  to     wkaltv 
become  a  contractor,  instead  of  exercising  her  sovereign-       agama 
ty,  she  was  bound  to  perform  her  contracts*  W  AtK»»'i 

•   It  may  be  said  that  the  citizens  were  not  compelled  to  * 
pay  the  amount  of  their  British  debts  into  the  treasury  } 
they  were  only  invited  to  pay  them :  but,  when  it  is  con« 
aidered  that  the  object  of  the  government  was  to  prevent 
succors  of  any  kind  from  going  to  the  enemy,  this  invita- 
tion  imposed  a  moral  obligation  on  the  citizens  to  comply 
with  \U    It  was  also  the  policy  of  the  state  to  adopt  tnis 
mode,  because  those  indebted  to  the  British  might  not  o* 
therwise  have  been  known*    This  class  qF  citizens  ought 
not  alone  to  fall  sacrifices  to  the  calamities  of  war.    In  ma- 
ny instances  they  have  been  rumed  by  making  those  pay- 
ments, because  that  circumstance  furnished  evidence  of 
the  debts,  which  could  not  otherwise  have  been  proved. 
Considering  the  engagement  of  the  state  as  a  contract  of 
indemnity,  she  was  bound  to  perform  it  in  its  full  extent. 
}n  no  instance  has  the  scale  been  applied  to  such  contracts* 
]Vf  ills  vs.  Ben,  in  this  court  (a),  establishes  this  principle.  ^^%  3   ^^1 
I  do  not  mean  to  contend  that  because  it  was  a  public  debt,  330. 
k  was  not  to  be  scaled  ;  but  I  rely  on  the  case  of  the  Com- 
monwealth vs*Beauinarcfaais,  cited  by  the  Attorney  Gen'I, 
to  prove  that  claims  against  the  commonwealth  were  to 
\tt  decided  on  the  same  priucipl^s,  as  those  between  indivi- 
duals ;  and,  this  being  a  covenant  lib  indemnify,  the  scale 
could  not  be  applied  to  it*    There  is  also  an  additional 
reason.  AU  other  crecUtors  of  the  state,  who  held  loan  of* 
fice  certificates,  were  permitted  to  exchange  them  for  mo- 
ney.   But  those  who  became  creditors  by  depositing  their 
^pney  in  payment  of  British  debts,  were  expressly  prohi- 
bited from  drawing.it  out  again^  (Ch.  Rev.  p^  82.)    Thus 
they  were  deprived  of  the  use  of  the  money,  and  prevent* 
«d  from  applying  it  to  the  payment  of  other  debts. 
«.    But  It  is  said  that  those  who  made  such  deposits  can 
pnly  claim  as  they  are  authorised  by  particular   laws. 
These  laws  are  ex  post  facto  i  and,  although  there  is  no 
positive  provision  in  our  constitution  declaring  that  they 
are  net  valid,  yet  this  court  has  uniformly  decided  against 
^m.    Besides,  it  is.  not  in  the  power,  of  the  public,  bv    ..    ^    , 
its  own  ipse  eSxit,  to  alter  its  contracts  with  individuals  (^ j*  ^^  PoiFm! 
The  general  law  for  sciUi^g  debts,  applied  to  all  persons ;  dorf,  865. 
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KovBx««ii,  but  the  act  of  1796,  is  partial  and  violent  in  its  operatiot^ 

1806.      and  made  by  one  of  the  contracting  parties  only.    That  t 

V_i-v-i_f  Philip  li,  king  of  Spain  19  said  to  have  abolished  all  his 

WEALTH         But,  if  I  am  mistaken  on  the  main  point,  the  Attorney 
against      General  was  equally  mistaken  on  the  other*    The  Chan* 

^5*'?^*'^  ccllor  fixed  the  scale,  at  the  date  of  the  payment  into  the 
*  ^'      treasury ;  which  was  surely  right.  In  Pleasants  vs#  Bibb  (a) 

ra)  I  Wafb«  jhg  court  decided  that,  where  it  appeared  from  the  doca« 
fnents  that  the  contract  was  of  anterior  date  to  the  bond^ 
ihe  scale  should  be  applied  at  the  time  of  the  contract* 
The  governor's  receipt,  in  this  case,  refers  to  the  loan  of- 
fice certificate  ;  and  is  like  the  case  of  Pleasants  vs.  Bibb, 
where  the  bond  was  to  carry  interest  iProm  a  prior  date« 
The  governor  had  no  power  to  receive  the  money :  he 
could  only  give  a  receipt  founded  on  those  of  the  Treau- 
rer  in  1777  and  1779^  which  alone  was  evidence  of  the 
payment. 

It  is  said  that  this  point  was  settled  in  the  case  of  the 
Commonwealth  vs.  Newton  ;  and  that  the  appellees  sire 
not  entitled  to  a  warrant,  except  under  the  act  of  1 796.  I 
am  of  a  different  opinion,  and  consider  that  case  as  con^ 
elusive  authority  in  our  favor.  Newton  merely  received 
his  warrant  for  interest,  without  reserving  a  right  to  con- 
tend for  further  compensation,  as  in  this  case.  There^  too, 
although  the  act  of  assembly  said  he  should  receive  his 
principal  debt  out  of  a  particular  fund,  yet,  that  fund 
proving  unproductive,  the  co^rt  said  his  interest  should 
neither  be  extinguished,  nor  the  debt  considered  as  paid. 
So  hercj  if  Walker  cannot  obtain  justice  by  receivirig  pay* 
knent  under  the  particular  provisions  of  the  act  of  1796, 
the  court  will  look  into  the  original  tansaction  in  order 
to  effect  it. 

ttandolph^  in  reply.  With  respect  to  the  grand  princi* 
ciple  involved  in  this  case.  Walker's  executor  is  not  the 
only  person  interested.  Hundreds  of  others  are  now  wait^ 
ing  the  event  of  this  decision,  and  should  it  be  in  favor  of 
the  appellee,  the  whole  revenues  of  the  state  for  many 

I^earstocome  would  not  be  sufficient  to  satisfy  their  claim^ 
;  know  that  this  circumstance  will  have  no  weight  with 
this  court ;  nor  was  it  intended  that  it  should.  Public  in- 
convenience, however,  ought  always  to  be  a  great  obsta- 
cle to  granting  any  claim ;  and  nothing  but  the  injunctions 
of  particular  laws  can  justify  the  granting  this,  which  wiB 
b^  attended  with  s^ch  extraordinary  consequences^ 
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Not  a  law  can  be  produced  .which  gives  the  Auditor  NorBmist 
power  to  act  upon  this  case.    In  1777  and  1778,  the  mo-      1806. 
ney  was  paid  into  the  treasury  ;  and  it  could  not  be  drawn   '^^J^f^**' 
out  again  until  it  was  authorised  by  the  act  of  1796.    By    c«iowiiw> 
this  law  the  scale  was  directed  to  be  applied  in  a  particu*    trKAi,r» 
lar  manner ;  and  the  officers  of  the  government  could  on*      ogaimM 
ly  act  under  its  positive  laws.  ^WAM^^mV 

But  on  the  merits,  the  commonwealth  was  not  bound  to 
pay  the  full  amount.  Virginia,  a  sovereign  state,  and  not 
even  bound  by  the  confederation,  might  well  say  to  her  ci« 
tizens,  **  if  you  will  pay  to  me  the  money  due  from  you 
^^to  my  enemies,  I  will  protect  you  as  long  as  my  sove* 
*' reignty  continues."  After  this,  a  confederation  of  the 
atates  was  formed,  which  being  found  inadequate,  the  peo* 
pie,  (of  whom  the  appellee's  testator  was  one,)  in  their 
sovereign  character,  organized  a  new  government,  by 
which  treaties  were  declared  to  be  the  supreiue  law  of  the 
land,  and  a  judiciary  was  established,  whose  decisions,  by 
virtue  of  a  treaty  subsequently  made,  annulled  those  pay- 
ments. Can  any  thing  be  more  unreasonable  than  the  pre* 
«ent  claim  ?  The  sovereignty  of  the  state  would  have  been 
faithful  to  its  contracts ;  but  was  prevented  by  an  act  to 
which  the  claimants  were  parties,  which  act  took  away 
that  sovereignty. 

If  this  case  is  considered  on  the  ground  of  indemnity  ; 
Virginia  is  only  answerable  for  damages.  Where  an  in« 
dividual  undertakes  to  do  a  particular  thing,  and  is  pre- 
vented by  a  positive  law,  nothing  more  could  surely  be 
expected,  than  a  retribution,  according  to  the  rate  of  the 
injury*  What  is  the  quantum  of  damage  sustained  by  the 
appellee's  testator  i  He  paid  money  into  the  treasury  in 
1777  and  1778,  far  less  valuable  than  specie.  We  are 
willing  to  pay  the  worth  of  this  money,  but  not  an  imagin* 
ary  value.  The  case  of  Mills  vs.  Bell,  related  to  hnd^ 
and  is  not  within  the  reason  of  this  case. 

Grotius  and  Ptiffendorf  have  been  quoted,  as  if  this 
question  was  now  before  the  legislature.  This  is  not  the 
first  time  that  the  President  of  this  court  has  been  address* 
ed  as  if  he  was  sitting  in  the  speaker's  chair,  surrounded 
by  the  members  of  the  general  assembly. 

Call.  Mr.  Randolph  has  mistaken  the  second  point. 
The  money  was  entirely  paid  in  1777  and  1778,  for  the 
British  debt,  and  the  certificate  carried  to  the  governor 
and  council  in  1 779.  With  respect  to  the  disability  of  the 
state.  It  18  still  lawful  for  the  commonwealth  to  indemni^ 
f y.    Not  so  in-  the  case  of  individuals* 


isol  supreme  court  of  appeals. 

IfoTjimBEt     Randolph*    The  commonwealth  said  to  her  citizens^ 

^y^*      **'^y  virtue  of  nly  krw^  your  payments  shall  operate  as  a 

^^^^  **  discharge  of  your  British  debts.'?    A  superior  law  has 

Cmcmmt-    '^^^>  Virgioia  shall  not  perform  her  contract  in  the  man* 

v»Ax>TH'  ner  in  which  she  undertook. 

^ffl««»  Cur*adv»vult» 

Eji*or.  Thursday,  Nov.  13th— The  Judges*  delivered  their  o* 

pinions, 
*  Judge  Judge  ROANE.    This  is  an  appeal  from  a  decree  of 

TvcKEE  did  the  Chancery  Court  for  the  Richmond  District,  rendered 
nor  9it  m  thii  .     r  r/t  u  t  r  j     •  • 

in  favor  of  the  appellee,  upon  an  appeal  from  a  decision 

by  the  Auditor.    The  testator  of  the  appellee  had  paid 

into  the  treasury  certain  sums  of  money  .in  November, 

1777!  and  April,  1778,  on  account  bf  a  British  debt  due  by 

him,  and  delivered  the  certificates  therefor  to  the  govern* 

or,'  who,  on  the  25th  of  May,  1779,  ^^nted  his  receipt 

for  the  same.     Subsequent  to  the  act  of  1796,  upon  the 

subjeet  of  such  payments,  the  appellee  applied  for  the  said 

sums  with  interest,  but  the  officers  of  the,  commonweakb 

insisted  on  reducing  them  by  the  scale  as  on  the  2^th  of 

May-,  1779,  and  not  as  on  the  days  when  the  aforesaid 

sums  were  paid  into  the  treasury.     The  Chancellor  de« 

creed  for  the  appellee  the  sums  produced  by  the  applica* 

tion  of  the  scale^  as  on  the  days  last  mentioned.     The  ap« 

Eellee  now  insists  that  the  Chancellor  ought  moreover  to 
ave  decreed  him  interest  from  the  days  aforesaid*  He 
also  insists  that  tiiose  sums  ought  not  to  be  scaled  at  all, 
but  be  repaid  to  him  at  the  nomiDal  amoqnt,  alledgii^g 
that  he  has  been  obliged  to  pay  up  in  specie  the  whole  of 
Ae  British  debt  aforesaid,  under  a  decision  of  the  Su- 
preme Court  of  the  United  Stales,  on  that  subject. 
*  This  last  question  is  extremely  important,  and,  although 
not  much  pressed  in  the  argument,  must  now  receive  the 
decision  of  the  court.  The  act  of  1777,  ch..  9,  under 
which  those  payments  were  made,  strongly  purports  tbut 
such  payment$  should  operate  a  discharge  of  the  British 
debu.  At  that  time  Virginia  was  completely  sovoeigi^ 
and,  although  she  did  not  confiscate  the  British  debts, 
she  placed  herself  in  the  shoes  of  the  creditor,  and  plight- 
ed  the  faith  of  the  nation  that  the  debtor  should  be  there* 
by  completely  discharged.  Nothing  but  the  transfer  of 
the  sovereignty  of  Virginia  into  other  hands,  the  extremi* 
ty  of  state  necessity',  or  the  unparalleled  circumstan* 
ces  and  distresses  of  the  revolutionary  times,  could  justi* 
fy  that  breach  of  the  public  faith,  which  gave  rise  to  the 
present  application.    The  situation  of  this  stiite  and  of  %^c 
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other  states  in  the  vniba  wil8  such,  however^  daring  the  HoTsmsm, 
revolution  as  scarcely  to  find  a  parallel  in  the  history  and       1806* 
events  of  other  nations.     The  necessity  for  emitting   ^"^JiT^^ 
large  sums  of  paper  money,  caused  an  enormous  deprica^   comto*. 
tion  in  its  value,  and  die  commonwealth  was  unable  to     wialt* 
make  good  its  engagements  to  the  halders'of  that  curren-       ogoimgt 
cy*,  which  stipulated  a  redemption  thereof  in  Spanish   ^tj?**'* 
milled  dollars.    In  varions  other  views  also,  the  plighted  *'* 

faith  of  the  nation  was  violated  in  relation  to  all  descrip- 
tions of  orur  citizens,  and  eventuated  in  results  which  no« 
thing  but -the  most  imperious  and  invincible  necessity  can 
excuse  or  justify.  Subsequent  events,  arising  from  OQr 
treaties  with  Britain  and  regulations  in  favor  of  British 
subjects  have  exhibited  this  remarkable  spectacle,  that 
such  subjects  have  been  completely  sheltered  from  those 
calamities  which,  resulting  from  the  abolition  of  paper 
nioney,overwhelmedandruinedmanyof  ourowncitizens ! 
Our  political  history  has  exhibited  the  rare  phenomenon 
of  a  nation  yielding  greater  attention,  to  the  interests  of 
foreigners  than  of  its  own  people,  not  only  In  relation  to 
'the  British  debts  now  in  question,  but  in  the  institution  of 
'  certain  courts^  principally  with  a  view  to  the  dispensation 
of  justice,  in  cases  wherein  such  foreigners  are  parties 

During  the  paper  money  aera,  payments  actuall}^  made 
to  creditorsi  operated  a  complete  discharge  of  the  nomi« 
nal  value  ;  and  the  debtors  to  British  subjects  were  only 
deprived  of  that  advantage  by  the  absence  of  the  credi- 
tors. That  circumstance,  however,  would  have  been  r6* 
hiedied  by  the  act  of  1777,  had  not  the  policy  Of  the  n&« 
tion  been  afterwards  retniced  by  stipulating  a  re-payment 
of  the  British  debt&  in  specie.  It  must  be  confessed  how- 
ever, that  the  value  of  the  paper  money  paid  into  the  trea- 
sury was  far  below  what  its  nominal  amount  purported. 
It  must  also  be  admitted,  that  those  debtors  have  ^er 
^ined  by  such  payments  in  cases  whete  they*  were  not 
themselves  indebted  to  others,  or  were  prevented  by  any 
causes  f^om  making  payments  to  such  other  persons  in 
depreciated  paper.  In  these  cases,  the  money  Would  hd^e 
continued  to  depreciate  in  their  hahds,  and  have  caused  to 
them  a  total  loss.  Considerations  of  this  kind  tended  to 
alleviate  the  regret  the  Commonwealth  must  feel  at  the 
tinavoidaUe  rejection  or  the  enoirmoiis  claims  of  petsohs 
similarly  circumstanced  with  the  present  appellee.    ' 

The  act  of  1777  does  not  confiscate  tht  British  debts  : 
it  only  sequesters  them,  and  places  the  commonwealth 
in  the  situation  of  a  receiver  of  the  tnohey  due   to 
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Brkish  subjects.    The  act  indeed  declares  that  the  pay* 
1806»     meuts  wto  the  ci'easury  shall  discharge  the  debtors  for  so 
much  as  should  be  paid  in :  but«  considering  that  the  act 
does  not  confiscate  the  debts,  and  that  consequently  none, 
.perhaps  but  the  creditors  could  give  regular  discharges 
ibrthem;  the  act  ought,  I  think|  to  be  considered  as  a 
W^f  **'*  covenant  of  indemnity  to  the  debtors.     It  ought  to  be  con- 
..B^9t.     ^idered  as  a  stipulation  on  the  part  of  the  then  sovereign 
.commonwealth  of  Virginia,  that  neither  by  any  law,  nor 
.any  treaty  formed  with  another  pow^r,  should  this  pay* 
.ment  be  affected,  nor  the  debt  be  considered  ^in  relation 
to  the  debtor)  otherwise  than  as  completely  diischarged. 
But  the   sovereignty  of  Virginia,  as  then  existing,  hiis 
passed  into  other  hands  ;  first*  into  those  of  the  govern- 
xnent  of  the  confederation,  and  lastly,  into  the  hands  of 
•  the  present  government  of  the  United  States*     All  the  ci- 
tiz:ens  of  this  commonwealth  were  parties,  and  assenting 
to  that  change ;  and  the  covenant  above  spoken  of,  (if  it 
now  exists  at  all,j  is  obligatory  on  the  general  govern- 
ment only,  whose  laws  and  treaties,  and  &e  decisions  of 
whose  courts,  have  violated  the  faith  of  the  common- 
wealth of  Virginia,  plighted  by  the  act  of  1777,  to  the  in- 
jury of  the  present  appellee.    >  Nothing  is  more  clear  than 
chat  a  sovereignty  succeeding  to  another,  also  succeeds  to 
.  all  its  just  engagements,  and  that  a  nation  shall  not  be 
held  to  a  strict  performance  of  its  contracts,  after  its  pow- 
.  er  and  character  sia  such  have  passed  away*     iTjie  liabili- 
.  ty  of  nations  to  revolutions  and  changes  of  this  kind  is  al- 
.  ways  contemplated  in  contracts  or  agreements  with  indivi- 
duals, or  others  I  and  the  case  before  ua  is  the  stronger  a- 
•gainst  the  appellee  in  the  present  instance,  in  that,  the 
.change  now  in  question,  was; assented  to  by  him  in  corn- 
.  ;mon  witji  the  other  citizens  of  An^erica.     If,  therefore, 
any  redress  exists  for  the  appellee,  touching  the  premises, 
it  is  to  the  ^government  pf  the  United  States  tha^t  he  must 
apply,  and  not  to  the  commonwealth  of  V  irgi^ia* 

.  With,  respect  to  the  question  concerning  the  i^pplication 
ef  the  scale  in  the  case  before  us,  I  .am  of  opinion  that 
,  the  Chancellor's  construction  upon  the  subject  is^  correct. 
The  act  of  1777,  considers  the  paymentof  the  money  into 
.  the  loan  office,  as  the  payn^ent  on  account  of  Biitish  debts, 
and  the  receipt  of  the  governor^  has  relation  to  su<:h  pay- 
ment, and  is  an  acquittance  for  so  much  as  is^paid  by  the 
debtor.  I  have  examined  a  receipt  by  the  governor  in  a 
cswe  of  this  kind,  which,  ^though  posterior  in  date  to  the 
certificate  ^f  the  treadur^r,  recognizes  the  payment  into 
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the  treasury  as  of  a  pretcedii^g  da\s  on  aQcount  of  a  British  NovsuBtm* 

debt.    The  agency  of  the  governor  is   limited  to  there-       1806* 

ceivingand  preserving  the  evidences  of  payment^  and  to     \^ryr^^^ 

granting  receipts  thereupon  pursuant  to  the  act  of  1777.     Commow-* 

Nothing  iQ  the  act  of  the  3rd  of  January^  1788,  or  in  that     wbaxth 

of  the  19th  Bcccraber,  1796,  referring  thereto,  gives  any    w2"|[^'^ 

new  rule  on  the  subject,  or  varies  that  construction  which      ILx^oa, 

existed  independently  thereof.     As  the  paper  money  was 

in  a  state  of  progressive  and  rapid  depreciation,  it  is  evi« 

dent  that  the  commonwealth  has  received  more  value  m 

the  ci^se  in  question,  than  she  would  repay  by  applying 

the  scale  as  on  the  25th  Mav,  1779  s  I  am  clearly  of  opi« 

nlon  that  the  ssUne  value  (witii  interest)  should  be  repaid, 

as  was  received  by  the  commonwealth,  which  can  only  b« 

by  applying  the  scale  at  the  respective  dates  when  the  mo* 

Btes  in  qaestionf  were  paid  in.    The  sums  produced  by 

such  api^icatlott,  with  interest,  (dedncting  the  payment  aU 

ready  made  by^  the  >coAmon\ceaIcfa)  is  what  ^e  appellee 

is  entitled  to  receive,  jmd,  with  this  variation  as  to  inte« 

rest)  I  approve  of  the  Chancetior's  decree. 

}ud^  FLEIVf ING,  CARBiNOTON  mi  LYONS 
concumng,  the  followimg  decree  was  entered.^. 

Decree  of  the  Chancellor  reversed.  And  the  Auditor 
directed  to  stltc  and  settle  an  account  between  Walker 
and  the  Commopwealth,  crediting  the  payments  made  iu« 
to  .the  loan  office  by  Walker  for  Furrel  and  Jones,  accord- 
ing to  the  scales  at  the  respective  days  of  payment,  with 
interest  on  each  payment  to  the  date  of  the  payment  made 
to  bis  cxequtor  by  the  Treasurer,  then  charging  such  pay» 
mcQt,  and  after  deducting  it,  issue  a  warrant  to  the  cxe- 
cutoron  the  Treasurer  for  the  balance  then  due,  within* 
terest  from  that  ds^te. 


Ha)iNiC0TT  and  o^rs  against  Carslxy. 

THE  appeU^  brought  an  action  of  covenant  agsunst 
the  app^U^tnts  m  the  District  Court  of  Petersburg.  The  j^V^to  aT* 
defendants  pleaded,  ^*  not  gidlty  ^^  upon  which  issue  Mtion  of  c*. 
waQ  joined*  A  verdict  and  judgment  having  been  render^  venant  itc«r- 
ed  for  the  plaintiff  on  diis  issue;  an  appeal  was  taken  to  ^J^^  *  ^^'• 
this  court.  '  ' 

Judge  TUCKER  remarked  the  informidity  of  the  plea; 
but  conceived  it  was  too  late  to  take  advantage  of  it,  after    - 
verdict.    Andy  ty  the  whole  courts  judgment  affirmcdU 
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^aturda^,  BaKIKG  agCUTlSt  ReeDKR. 

In  ^oits  in         THIS  was  a  writ  of  supersedeas  to  a  Judgment  of  the 
which  the      District  Court  of  M organtown» 

hu»ba«d  u          Several  points  were  made  by  the  counsel  <hi  both  sides  : 
»m\x«b^  '   hut  the  judges,  in  delivering  their  opinions,  having  noticed 
crrtainJjr  in-   one  only,  the  state  of  the  caSe  and  arguments  of  counsel  will 
ureiied,  bui   y^  confined  to  an  elucidation  of  that  point,  viz :  how  hr  the 
rtmuioiy^the  '^^^^  ^*  *  competent  witness  in  a  case  in  which  her  husband 
wi^eis  a  am-  may  eventually  be,  but  is  not  immediately,  interested. 
petma  wit-          Sundry  articles  of  personal  property  having  been  lent  by 
imTs  «  hut      Baring  to  the  wife  of  Richard  Claiborne,  (which  loan  waa 
to^idSe «?    proved  by  letters  from  Baring  and  his  wUe,  who  was  Mrs. 
fccr  crcdibili-  Claiborne's  sister,)  and  Richard  Claiborne  being  in  posses^ 
*^'                sion  ;  he  made,  on  the  ITth  of  December  1799,  an  absolute 
bill  of  sale  to  Reeder ;  comprif  ing  in  it,  not  only  the  greater 
ik.  aniMt  u.  partdiereof,  but  several  other  articles  to  which  Baring  hadno 
for  goods       claim.    This  biU  of  sale  was  recorded  in  the  county  court 
which  had     of  Monongalia,  on  the  14th  of  August  1800  ;  but,Claib<»no 
Suo  the'  ^^  ^^  retained  possession  of  the  property, 
wife  of  c.  &      Baring,  having  understood  that  Reed^t,  by  virtue  of  the 
conveyed  b/   bill  of  s^e,  intended  to  take  away  from  Ckubome  die  arti^ 
wifrof  c*^*  cles  >mentioned  therein,  on  the  19th  of  August  1800  took 
a  competent  V^^'^  his  o\vn  possession  those  which  belonged  to  hinu     An 
witnefa.        action  of  Trover  was  thereupon  brought  agsunst  him  by 
Reeden     On  the  trial  of  the  cause,  he  offered  to  prove  by 
the  deposition  of  Mrs.  Claiborne  (which  had  been  taken  by 
consent,  reserving  the  right  of  the  plaintiff  to  except  to  her 
competency^  that  several  of  the  articles  mentioned  ia  the 
biD  of  sale  and  declaration  were  lent  to  her  by  him ;  that 
she  had  informed  Reeder  of  this  circumstance,  and  had 
shewn  him,  before  he  took  the  bill  of  sale,  one  of  the  letters 
which  were  eyidence  of  the  loan ;  and  tiiat  many  of  the  ar- 
ticles for  which  the  suit  had  been  brought,  being  not  die 
property  of  Baring,  had  never  been  claimed  by  him,  nor  ta- 
ken into  his  possession : — to  the  reading  of  which  deposi- 
tion the  plaintiff  by  his  counsel  objected,  because  *'  the  said 
Anne  Claiborne  was  interested,  and  an  incompetent  wit- 
ness ;"— ^which  objection  being  sustained  by  the  court,  Bar- 
ing filed  a  bill  of  exceptions.     The  jury  found  a  verdict  in 
favor  of  Reeder  for  Si  148  94,  damages.     A  motion  for  a 
new  trial,  on  several  groundsr,  stated  m  the  iiecord,  (btit  un- 
necessary to  be  mentioned  here,)  having  been  made,  the- 
plaintiff  in  open  cotirt  released  all  tiie  damages,  except  095O  ; 
whereupon  the  motion  was  overruled,  and  judgment  enter* 
^d  forthe  platntfff» 
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rriciA^w,  for  the  plaintiff  in  error,  contended  that  the  de-    ^Y^nfi**' 
position  of  Mrs.  Claiborne  had  been  improperfy  rejected  by        *oOo. 
^e  District  Court.     Even  her  husband  would  have  been  a    '^'^'''^^^ 
competent  witness,  because  he  was  liable  to  Baring'  and       aJ^nrt 
Rceder  equally,  and  the  verdict  in  this  case  would  not  have      pBftb«t. 
been  cooclusive  against  him  C^J*  1^^  ^^»  ^^  ^^  person 
shall  be  received  to  invalidate  an  instrument  given  or  attest-  (a)  Peake't 
cd  by  himself  apfdies  only  to  negatiable  instruments  f  *^.   ^'^^JJ  ^^ 
C&iidr«tf  might  therefore, be  permitted  to  prove  thataltho*  M«»d€  *•. 
he  had  executed  the  bill  of  sale  to  Reedtr^  it  included  the   T^te  -.  I  Sirt. 
property  of  Baring.     If  the  objection  be  personal  to  Clau   ^  '  ^*"? 
borne  on  the  ground  that  such  conduct  was  destructive  to    saTalso^ 
his  credSt,  the  same  objection  would  not  apply  to  his  wife.    Pt«k#'s  L. 
The  doctrine  that  the  wife  shall  not  be  permitted  to  accuse   **•  ^^• 
the  huftband  of  a  crime,  is  to  be  understood  in  a  technical^  '  |' 

not  a  moral  sense.  L  Ev*m? 

An  interest  in  a  witness  to  exclude  him  from  giving  tes- 
timony, must  be  direct  and  certain,  not  in  expectation  mere-  {t)  Pealte '• 
|y  rO*   In  this  case,  Claiborne  and  wife  had  not  such  an  ^-  E^-.  t^  t^ 
interest  as  was  known  to  the  law,  but  depended  upon  the   ^^' 
benevolence  of  Baring*     If  Claiborne  had  objected  to  an- 
swer interrogatories  because  he  would  thereby  subject  hipAr 
self  to  an  action  \  still  his  wife  might  have  been  received  as 
a  witness  ;  and  her  declarations  could  not  be  given  in  evi- 
dence to  charge  her  husband  (d)*  Although  the  wife  can-  W  1  **Ta. 
not  give  evidence  tending  to  criminate  her  husband,  yet  be-  ^*'  Willi* 
tween  third  persons,  she  may  be  called  to  prove  facts  which  Johnson, 
may  eventually  charge  him  (e)m 

{i)  P.Hn  • 

^  Attorney-general  and  Randolph^  for  the  defendant  in  er-   ^•* 
ror,  insisted  that  Mrs.  Claiborne  was  not  a  competent  wit- 
ness.    The  law,  which  prevents  husband  or  wife  from  being 
witnesses  for  or  against  each  other,  it  founded  on  general 
principles,  and  is  intended  to  avoid  that  discord  in  families,  if)  2  l^ac, 
which  would  inevitably  ensue  from  a  conti^ary  rule  (f}.   "^J-  p^**- 14 
In  this  case,  Mrs.  Claiborne  was  introduced  to  prove  facts  ^^^  ^^^ :  % 
which  would  shew  that  her  husband  was  guilty  of  a  fraud ;  WooflderoR 
•nd,  moreover,  such  as  might  produce  a  verdict  which  M8. 
would  be  the  ground  of  an  action  against  him. 

Suppose  a  writ  oi fieri  faxAae  had  been  levied  on  the  goods, 
would  she,  in  an  action  against  the  sheriil^  be  a  competent 
witness  to  prove  the  right  of  property  ?  The  case  of  Willie  (j^)  l  sira. 
«»w  vs  Johnson  (g)  was  a  mere  ntei  prtus  decision,  and  *04« 
iU)t  settled  on  any  correct  principles ;  nor  has  it  any  applica- 
tion to  the  present  question  j  because  the  verdict  in  that  case 
<^uld  not  have  been  given  in  evidence  against  the  husband. 
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ITo  vcMBVRf    In  Davkvs  DtnwoodyCh)  the  above  case  seems  to  hnvc  beeit 

1806*        overruled  ;  and  in  cases  Temp.  Hardri\  264^  2  Kc  Ca,  Abr-, 

^^^"^'"^^^    215,  the  true  ground  of  objection  to  the  husband's  or  wife^s 

Basino      giving  evidence  for  or  against  each  other,  is  stated  to  be, 

E?xDB*.  *  that  the  peace  of  families  might  otherwise  be  destroyed*—* 

This  reason  operates  as  strongly  where  the  interest  is  even- 

{h)  4  Term,     tual,  as  where  the  husband  is  a  party.     The  above  principle 

Rep.  ^rs,        is  also  recognised  in  the  case  of  the  Khig  vs  Cihig-er^  (i^ 

in  which  it  was  said^  that  the  wife  could  not  be  permitted  to 

Iteo  20™'     8^^^  evidence  even /enrf/n^  m  any  <^yr^e  to  criminate  hei? 

husband. 

Wtciham  in  reply.  All  the  objections  to  the  admissibitit]^ 
of  Mrs.  Claibomc^s   testimony  go  to  her    credibility  and 

IS©  S6**'     ^^^  ^^  '^^^  corn/^e^rncy.     In  Lowe  vs.  JoWtffe  {a J  a  wit^ 
^'     **      ness  to  a  will  was  admitted  to  prove  the  insanity  of  the  tes- 
tator, although  his  subscribing  his  name  as  a  witness  under 
such  circumstances  went  much  to  his  credit,     Lockhart  vs. 
1)1  Stnt.  15  Graham  fbj  is  a  vei^'  strong  case  to  shew  that  the  l^itnesa 
must  have  a  certain  interest.     These,  with  the  cases  before 
cited, he  considered  as  conclusive.     The  caseof  fTf/fiowit 
vs.   Johnson  is  objected  to,  because  it  was  a  decision  at 
.  fiisi  prius  :  but  it  must  be  recollected  that  aH  questions  on 
evidence  arise  there.     It  is,  however,  cited  as  authority  in 
\  Sm  P  •«     ^^  modem  publications  of  xaetitfcjK     But  it  is  asked,  sup* 
•«.  £t.  note    P^®®  *  '^^^  cX.  fieri  facias  had  been  levied  on  the  goods^ 
fq)  ia3 126,   wo«ld  Mrs.  Claiborne  have  been  a  competent  witness  ta 

SuPP.  to  Vill-    nrovp  fl^p  riiyVit  nf  T»rr»n*»rlxT  ?  nPVip  anQtirAY-i<c    f-Kat  «K4»  /»*irtQiTiW 


I* 


Supp.  to  Via.  prove  the  right  of  property  ?  The  answer  is,  that  she  certainly 

203.  would.     Why  should  she  not  ?  The  effect  would  be  rnore 

immediate  in  that  case  ;  and  consequently  there  is  \t^ 

weight  in  the   objection  to  her  competency  in  die  presfent  \ 

but  no  reason  can  be  given  for  her  exclusion  in  either  case. 

The  case  of  Barker  vs.  Dixie  cited  .from  Cases   Temp 

JIardw.  264.  does  not  smply :  there  the  husband  was  a  par- 

(rf)  3  Tf Ttn.  ty.    -The  decision  of  tne  court,  in  the  King  vs.  Cliviger* 

Jiep.  265.      ^^j  ^^g  ^gj^^  xipoti  the  main  question  5  but  some  loose 

dicta  of  the  judges  have  been   quoted,  which  were  not 

warranted  by  the  case  before  diem  :  and  even  the  authority 

Chrrstans       of  that  case  has  since  been  doubtcdf'^J.    The  husband  wai 

note  to  1  T.  properly  rejected  as  a  witness,  in  the  case  of  Davis  vs.  Din^ 

BUck.  443.     woody    (f)  because  the  suit,  though  in  the  name  of  the 

wife's  trustees,  was,  in  effect,  for  her  benefit.     Qatbome 

Ueu^TsT    ^^^  being  a  party^  in  the  case  before  the  court,  his  wife  wa» 

surely  a  competent  witness,  and  ought  to  have  been  receiv' 

ed  to  prove  the  facts  for  which  her  testimony  was  o&red; 

.  £ur*  udv*  vult* 
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Wednesday^  Nob»  19fli,  the  judges  delivered  their  6pi-  NovKMncTi, 
niona*  1806- 

judge  TUCKERf    The  only  question  which  appears  to     Bahihc 
me  to  deserve  %,  moment's  consideration  in  this  case  is^  whe-    r^bbsb. 
therthe  court  errdd  in  rejecting  the  testiniony  of  Mrs. 
Claiborne  as  an  incompetent  witness. 

Had  the  question  been  made  as  to  examining  her  viva 
W)ce  before  the  nature  and  amount  of  her  testimony  could 
be  known,  I  shoctld  have  felt  some  difficulty  ;  from  which 
I  feel  myself  relieved  by  seeing  the  sum  and  substance  of 
what  she  deposes.     I^  is  impossible  to  read  it  without  feel« 
mg,  that,  although  as  a  married  woman  she  coidd  not  be 
said  to  have  a  IcmI  interest  in  the  goods  in  controversy,  yet 
she  derived  such  a  benefit  from  the  possession  and  use  cX 
thdm  as  might  be  deemed  equal  to  any  benefit  she  could 
have  had  of  them,  as  the  goods  of  her  husband*     The  ob<* 
ject  of  her  testimony  was  to  contintte  and  retain  that  bene- 
fit to  hetiself.    The  whole  tenor  of  her  testimony  goes  to 
prove  that  the  defendant  asserted  a  claim  to  ^e  goods, 
fmretyfof  her  benefit ;  for  he  never  claimed  or  thought  of 
claimtfig  them  tiTI  uiey  were  to  be  taken  from  her^  and  her 
evidence   is  to  prevent  their  being   taken   from  herself* 
Where  the  temptation  to  perjuiy  is  manifestly  great,  if  the 
witness  be  sw6m  ;  or  if  the  circumstances  of  the  case  be 
such  that  although  the  witness  should  be  sworn  she  can- 
not be  entided  to  credit,  ought  a  court  to  admit  the  witness 
to  be  sworn  ?     Upon  what  other  ground  is  it  that  the 
incompetency  of  parties,  and  of  husband  and  wife  in  cases 
effecting  each  other  is  founded  ?     *'  It  has  always  been  held 
*^  a  sacred  arid  inviolable  rCil^  of  evidence,  in  all  cases  what- 
♦'  soever  not  to  admit  the  testimony  of  a  witness  who  is  ei- 
*'  ther  to  be  z.  gainer  or  loser  hy  the  event  of  the  cause,  whe- 
♦*  ther  such  advantage  be  direct  and  immediate  or  conse- 
*'  quential  o^ily,"  (?.  Ba.  abr.  584.)     Though  Mrs.  Clai- 
borne could  not  in  a  technical  sense  be  legally  a  gainer  or 
loser  by  the  event  of  the  cause  (being  a  married  woman  who 
can  acquire  no  property  of  her  own)  there  can  be  no  doubt 
that  in  a  moral  light,  she  was  as  much  affected  by  it,  as 
if  she  had  be^n  a  feme  sole*     A  tenant  in  possesion  is  not 
an  admissibk  withess  to  prove  the  estate  of  his  landlord 
for  this  Would  be  to  uphold  his  own  possession.  Cont^.  621. 
The  reason  in  this  case  is  precisely  the  same.    Mrs.  Clai- 
bortie's  testimony  goes  to  support  her  own  possession^  use 
and  eonveniefice^  derived  from  these  goods  intended  peculi- 
arty  for  A^r  benefit. — See  also  2  Term.  Rep.  63. 
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XovE>fTi«K,       Upon  the  ground  of  public  policy  and  conveaictice  I  nut 
1806.       also  of  opinion  that  her  testimony  was  properly  rejected* 
Had  a  creditor  levied  an  execution  upon  these  goods  in  the 
possession  of  Claiborne,  and  in  the  daily  use  of  his  family, 

R«£»e'i^,      M^ould  a  coiut  be  justified  in  admitting  his  wife  to  prove  that 
the  goods  were  not  his  but  belonged  to  a  stranger  ?  If  such 
a  practice  were  once  ^^mitted,  an  execution  by  fieri  factas 
might  always  be  evaded,  and  the  process  itself  reduced  to. 
a  mere  nullity,  by.  calling  upon  the  wife  of  the  defendant  to 
prove,  tliat  though  taken  in  his  possession,  and  though  u- 
sed  as  his  own  for  any  period  less  than  five  years,  they  were 
in  fact  the  propert}'  of  a  stranger.     Collusive  claims,  for 
the  purpose  of  protecting  the  property  of  debtors  from  exe- 
cution might  be  so  easily  set  up,  that  if  such  evidence  a^ 
Mrs.  Claibome^s  in  this  case  be  admitted  to  support  them, 
no  roan  could  ever  recover  a  debt^  by  levying  an  execution 
upon  p.ny  species  of  personal  goods.     The  case  of  Davis  vs. 
Dinwoody,  4.  T.  R,  6/8  which  I  cite^  not  as  a  prece- 
dent (for  no  decision  in  England  since  our  independence 
commenced,  has  any  authority  in  this  court)  but  merely  as 
an  apposite  case  decided  by  able  judges  upon  the  same  law 
which  as  to  this  point  prevails  in  this  coimtry,-— «was  one  of 
that  kind*     An  execution  was  levied  on  goods  m possession 
€fthe  husbandy  and  upon  an  action  against  the  sheriff  by  kol 
executrix  of  the  surviving  trustee  of  the  wife,  the  husband 
VTiS  called  upon  to  prove  die  identity  of  the  goods  contained 
in  the  schedule  ;  and  held  thathe  was  incompetent.     I  am 
thereforeof  opinion*  that  the  judgment  of  the  IDlstrict  Court; 
ought  to  be  aiTirmcd* 

.  Judge  ROANE.     This  is  a  supersedeas  to  a  judgment 
of  the  District  Court  of  Monongalia,  in  an  action  of  Trover^ 
brought  by  the  appellee  against  the  appellant.     In  that  acti- 
on, in  which  the  writ  was  issued  and  served  on  the  same 
day,  \\x :  the  19th  of  April  1800,  the  appellee  declared  for 
a  great  variety  of  goods  and  chattels  which  are  particularly 
tpccified.     On  the  plea  of  not  gtcilty,  a  verdict  was  found 
for  the  plaintiff,  for  8l  148  34  cents  damages*     A  motion 
ly^as  made  by  tlie  defendant  for  a  new  trial ;  but  on  the  plaint- 
tiff's  releasing  all  the  damages,  except  S950,  the  motion 
was  overruled,  and  judgment  rendered  for  the  balance. 
.  Several  grounds  were  assigned  by  the  appellant  in  sup- 
port of  the  motion,  as  appears  by  the  bill  of  exceptions  :  but 
my  opinion  Mrill  principally  turn  upon  the  question  of  the 
compeitcncy  of  Mrs.  Claiborne  as  a  witness,  whose  depositi- 
on is  set  out  therein  ;  the  other  topics  will^  therefore,  be 
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biit  slightly  and  incxdentalhr  touched.     As  that  deposition    Novbmbbb, 
goes  to  shew,  that  some  of  the  goods  in  question  Were  tlie       1806. 
property  of  the  appellant  Barings  and  Aat  her  husband    n-^^>^"^»*i^ 
Richard  Cknbornej  under  whom  tfie  appellee  claimed  them,     BA«iar# 
had  no  right  thereto,  it  is  evident  that  Bar'mff  may  have     ^^^^^u 
been  injured  by  the  rejection  of  her  testimony,  if,  in  point 
of  law,  Mrs.  Claiborne  were  a  competent  wimess. 

The  bill  of  exeptions,  which  was  tendered  by  the  appel- 
lant, states,  that  at  the  trial  the  appellee  exhibited  to  the  ju- 
ry a  bill  of  sale  oftfie  17th  of  December  1799  from  Clai- 
borne to  him  (the  appellee,)  which  comprehends,  perhaps, 
all  the  articles  stated  in  the  declaration,  (with  a  few  others) 
with  an  endorsement  made  thereon  that  it  was  proved  and 
Ordered  to  be  recorded  in  Monongalia  court,  on  the  14th  of 
Augfist^  1800  ;  and  that  the  appellee  being  ready  to  prove 
the  execution  Aereof  by  thfe  sfubscribing  witnesses,  the  ap- 
pellant agreed  to  admit  the  same  as  evidence  in  the  cause. 
It  is  not  stated  by  the  appellant,  that  the  bill  of  exceptions 
contains  the  wkok  evidence  exhibited  on  the  part  of  the  ap- 
pellee at  the  trial ;  that  the  appellee  gave  no  evidence  of  the 
delivery  to  him  of  the  goods  by  Claiborne,  at  that,  or  any 
posterior  time  ;  nor  is  any  thing,  stated  by  the  appellant  which 
is  inconsistent  with  such  an  idea»     It  may  be^  ^erefore,  for 
any    thing  known  to  us,  with  certainty,  that  the  sale  of 
the  goods  was  consummated  by  a  delivery  diereof  to  the 
appellee  by  Claiborne,    and    tiiat  they  were  afterward* 
redelivered  by  him  to  Claiborne,  to  be  holdenby  curtesy 
merely.     Unless  therefore  we  supply  the  defective  state- 
ment of  the  appellant,  in  this  particular ;  unless  we  take  it 
for  granted  that  the  appellee  proved  nothing  but  what  his  ad- 
versary was  pleased  to  state  ne  did  prove  ;  unless  we  take  it 
as  a  general  rule  that  every  thing  proved  at  a  trial  is  alwajni 
fnserted  in  the  bill  of  exceptions  ;  unless  it  be  necctsauy 
for  the  party  prevailing,  and  who  takes  no  exception  to  the 
Opinionof  the  court,  to  shew  in  the  bill  of  his  adversary, 
that  the  court  has  done  right,  rather  than  for  his  adversary 
to  shew  therein  that  the  court  has  erred,  the  great  question 
argued  at  the  bar  under  our  act  of  frauds,  which  presupposed 
anon  delivery  of  possession  by  Claiborne  to  the  appellee,' 
does  not  occur. 

The  bill  of  exceptions  then  goes  on  to  state  various  testi* 
mony,  proper  for  the  consideration  of  the  jury,  on  the  point 
of  conversion  by  the  appellant,  at  and  before  the  time  of  the 
service  of  the  \mt  in  question.  At  present  I  shall  only  say,' 
on  this  point,  diat  this  (Evidence,  in  connexion  with  the  evi- 
dence of  titk  arlsmg  under  the  bill  of  sale  to  the  appellee/ 
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^ovBMftftfti  imposed  it  on  th^  upp^Qant  to  ejihibit  Apposing  teatimoniTi 

J  806.       Such  testimony,  as  to  the  Qoavei^ioq,  has  been  exhibited 

^nT"'''"'^^    by  him,  of  wimesses  who  are  not  objected  to  :  but  the  tes- 

pAmiNo     timony  of  Mrs.  Ciaibomf  (the  wife  of  Richard  Claiborne) 

4»ipER.    "^^  ^®  oifcrcd  and  rejected^  whpse  eyideoce  goes  as  well 

to  the  poifit  of  conversion,  as  of  tide  tp  ^opie  o(  the  goods^ 

in  favour  of  the  appellant :  and  this  brings  us  to  the  qjiesti^ 

on  of  her  competency  ap  a  fitness* 

With  respect  to  the  reading  of  I^r  depo^tion,  an  objce-' 
tipn  has  been  taken,  that  it  is  not  shewn  to  have  been  other 
ij[X9Xk ^  ck bene  e^$£ deposition i  andthatifit  wereadeJbead 
fsse  deposition,  the  measui:o8  preUcfiiAary  to  its  introducti-« 
on  are  not  sheii^  to  have  duly  taken  place*  I  shall  not 
stop  to  enquire  from  the  tenns  of  the  action  of  that  deposi- 
tion, or  otherwisjC^  whether  it  were  agreed  to  be  sm  abso- 
lute deposition  or  not:  but  this  I  say,  as  in  the  former  casis, 
tjiat  I  wiQ  presume  that  the  appellant  shewed  that  which  was 
necessary  to  its  consideration  by  the  court,  as  his  adyersa*^ 
ty  has  not  shewn  the  contrary.;  and  I  will  sJso  presume,  't{ll 
the  contraiy  appears,  that  the  judge  who  presiacd  at  the  tri«« 
ail,  did  not  enter  into  the  merits  of  the  ^st^moniy^  until  by 
a  compliance  with  the  necessary  px^^-r^qui^ities,  the  party 
offering  it  had  entitled  him  to  do  so. 

The  testimony  of  Mrs.  C^ibome,  as  spread  \xpOf:i  the 
record,  goes  to  shew  that  fiart  of  the  article^  in  ^  question, 
i^ere  the  property  of  the  appellant ;  that  they  were  placed 
in  her  hands  ae  a  loan,  and  not  as  a  gift ;  dijat  she  never  did 
consider  diem  a^  the  property  of  Mr0  Claiborne  ;  and  that 
the  appellee  was  apprized  of  the  aj^ellant's  claim  of  pro* 
perty  therein,  prior  to  the  d^te  of  his  bill  of  sale :  it  also 
goes  to  the  question  of  conversion  on  the  part  of  the  appel^ 
lant,  as  at  and  before  the  date  of  the  writ ;  and  however  the 
whole  testimony  in  the  cause  may  standi  with  respect  to 
such  conversion,  as  at  that  time,  (as  to  which  the  jury 
were  the  proper  judges^  and  I  think,  have  decided  rig^Uy) 
Mrs*  CUubome  herself,  ra&well  as  other  testimony,)  ^d-* 
mits  th^t  the  appellant  haa  re-possessed  himself  of  his  own 
goods  at  least,  at  9nd  before  the  time  of  taking  her  depositi-* 
on.  In  this  reinvestiture  of  that  property  by  the  ^pellant^ 
Mrs.  Claiborne  and  her  husband  acquiesced,  and  it  dbes 
^ot  appear  that,  thereafter,  any  new  ooptract  was  entered 
*  into  in  relation  thereto,  or  that  apy  new  delivery  thereof  by. 
way  of  loan  or  otherwise,  was  made  to  Mrs.  C.  or  her  hus^. 
band. 

.  As  preliminary  to  the  discv(ssion  rdative  to  Mrs.  Clai- 
lH>me's  competency,  I  will  take  a  bolder  ground  mi  ezb^     ^ 
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^uire  whether  her  husband  himself  would  hot  have  been  a  ^pytuB^i 
tompetent  mtness  :  I  say  a  bolder  ground,  because   while       1806» 
her  interest  is  emphatically  liis  interest,  perhaps  the  doctrine    Vi^?*'"^^^ 
of  estoppels,  in  relation  to  the  dc^d  froin  Claiborne  ,to  the      BA»iiia 
appellee,  would  apply  less  strpngly  to  her  than  to  him,  if     "slf^zM^ 
indeed  it  would  apply  to  him  at  all^  in  the  case  before  us* 
The  maxim  from  the  civil  law,  so  often  quoted  in  cases  of 
this  sort,  ^^  nemo  aUegatU  suam  turpitudintm  est  a^dUn-^ 
<i^'^  certainly  cannot  apply  to  her,  otherwise  than  by  that 
iicdon  and  inference  of  law,  which  (as  to  many  purposes,) 
considers  husband  und  wife  as  one  persom 

There  is  no  subject  or  doctrine  of  our  \i!^  \vhich  is  less 
technical,  which  is  more  a  system  of  right  reason,  depend* 
ing  upon  just  inference  and  deduction  by.  enlightened  minds 
frpm  plain  and  self  evident  principles,  than  the  doctrine  of 
feyiDKN^:^  The  leading  princip4cs  on  this  subject  ate  few, 
an4^<r^^/y /o/t^  must  be  assented  to  by  all:  but  groat 
tonfusiw  haa  arisen  in  the  reports  upon  this  subject,  by 
Ih^  infinite  Variety  of  aspects  in  which  cases  of  evidence 
present  themselves  }  and  by  the  circumstance  of  those  cases 
occurring-^  principally,  in  trials  at  n'm  prius^  and  the  con- 
sequent wailt  of  time  and  leisure  in  the  judges  to  test  the 
cases,  tinder  all  their  circumstailces,  by  fixed  and  self-cvi-  y 

dent  principles*  It  will  be  seen  in  the  case  oi  Abrahams  vs^ 
Bunru,  (4  Burr,  ^261,)  that  from  this  mere  circumstance, 
the  cpurt  of  king's  bench  in  England  were  obliged  to  de- 
tad^  as  res  noveL,  upon  great  consideration,  a  question 
which  had  a  thousand  times  otcilrired  at  nisi  pfius^  but 
which  had  from  the  aljoVe  causes  never  been  correcdy  un- 
derstood* When  we  add  to  this,  that  in  modem  times, 
taaes  on  the  very  question  before  us  have  been  often  and 
kolenixily  decided  by  the  coiuls  of  Westminster- Hall  in  that 
Country,  upon  argument  fliW  great  deliberation^  we  must 
loot  pnly  give  the  preference  to  the  modem  decisions  on 
this  subject,  hut  also  unavoidably  approve  the  manly  and 
independent  declaration  of  Lord  Mansfield,  in  the  case  of 
Lowe  TS4  Jol&^e  (1  Black.  Rep.  366,)  who,  in  the  name 
6f  the  court  said,. ^  we  do  npt  sit  here  to  take  our  rules  of 
"tvidence  fix)m  Keeble  or  Siderfin.'* 

As  I  am  upon  the  subject  of  the  modem  decisions  in  En- 
^aiid,  I  wiD  beg  leave  to  say,  that  while  I  consider  my- 
self bound.to  pare  down  the  governmental  part  of  the  com- 
toioii,law  of  England  to  the  standard  of  our  free  republican 
constitution ;  while  I  am  free  to  admit,  tliat  from  the  pro- 
gtessioe  and  mutabk  state  of  the  common  law  (even  the  bw 
oimeum  tt  tuum^)  on  some  subjects^  that  law  ought  not  to 
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IbvfcMBiki   be  received  here,  whether  evidenced  by  new  or  old  deckt* 
1806.       aions,  in  the  same  extent  that  it  is  admitted  in  England,  the 
^^^"^^^^^    circumstances  and  character  of  which  nation  vatying  frotn 
B  AHiK  o     out's,  produces,  (imperceptibly  perhaps)  a  correspondent  va- 
jigatMt      nation  in  the  rules  of  their  cotfimon  law;  (such  for  example 
!k8  those  which  depend  upon  and  vary  with  the  highly  com-' 
tnercial  character  of  the  nation  f)  yet  that  on  such  rules  of 
the  common  law  as  do  not  change,  such  as  are  neither  af« 
fected  by  a  change  in  the  form  of  government,  nor  by  a  va- 
riation in  the  circumstances  or  character  of  the  nation,  I  an^ 
free  to  avail  myself  of  the  testimony  of  able  judges  and  law- 
)rers  of  that  country,  even  of  modem  times*     As  upon 
those  subjects  of  commercial  law  or  the  law  merchant,  which 
i^e  common  to  England  and  the  other  countries  of  Europe, 
the  greatest  judges  who  ever  sat  in  England  have  ofteh  toii-r 
suited  eminent  jurists  and  merchants  on  the  contineiit^  in 
relation  to  such  law  ;  as  upon  the  subject  of  the  law  of  na- 
ture and  nations,  we  avail  ourselves  of  the  testimony  of 
eminent  writers,  on  those  subjects,  though  clothed  widi  Dd 
authority  whatsoever  ;  so  widi  respect  to  this  last  mentioa«» 
ed  portion  of  the  common  law,  which  ta  and  must  ever  6e 
the  same  in  both  countries,  until  altered  by  the  legislature 
of  either,  I  do  not  see  that  we  may  not  avadl  eurselves  of 
the  testimony  of  the  eminent  smd  able  judiciary  of  England^ 
initiation  to  the  subject.  I  shall  certainly  not  be  accused  ox 
partiality  towards  the  government  of  Gfeat  Britain  ;  but  I 
wish  not,  without  necessity^  to  sound  the  tocsin  agsdnst  that 
nation ;  to  indulge  my  prejudices  against  her,  to  an  ucirea- 
«onablc  l<^gth  ;  nor  to  shut  out  from  our  eyes  that  lights 
which,  while  it  conduces  to  truth,  will  certainly  not  con- 
taminate our  political  institutions.     I  am  not  willing  that  an 
ap]>eal  to  my/»ri^/^,    as  a  citizen  of  independent  America^ 
should  prevail  over  the  best  convictions  of  my  understand- 
ing*    I  do  not  see  why,  upon  principles  of  stable  and  un- 
varying kw,  such  as  those  of  evidence,  for  example,  the 
epoch  of  our  independence  should  be  clutched  with  so  much 
avidity:  northat^  in  relation  to  mch  principles^  the  testi- 
mony of  Lord  Mansfield  delivered  in  1777,  is  not  of  e^ual 
weight  with  his  testimony  delivered  in  1775.     I  widi  it 
however  to  be  clearly  understood,  that  |  would  not  only 
confine  the  reception  of  the  modem  decisions  in  Engjhmd 
;  toAocXrmehoithtade8cription^h\iX  would  not  receive  even 
them,  as  binding  authority.     I  would  receive  them  merely 
as  affording  evidence  of  the  opinions  ^A  eminent  Judges  as 
to  die  doctrines  in  question,  who  have  at  least  as  great  op* 
portunities  to  form  correct  opinions  as  we  ^ave,  andax'e  influen- 
f;d  by  no  motives  but  ^uch  as  iure  common  to  ourselveai 
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iind  with  respect  to  the.  ancient  decisions  in  England^  whafc  H*tr«wtt«»|, 
juclge  would  wish  to  go  fuvther  I  Who  will  contend  that  ^^^* 
they  are  binding  mthariltes  upon  us,  in  all  cases  whatsoe- 
ver I  Shall  we  not  have  the  privilege  ever}'  day  exercised  in 
£ngiand  of  detecting  the  errors  of  former  times  ?  Shall. 
%ye  "  take  our  law*of  eviderice  from  Keeble  and  Siderfin  V* 
^haU  we  go  back  to  tlie  gothic  da)^  of  Lord  Coke,  and  re- 
ject eyery  man  as  a  witness  who  is  not  a  Christian  i  If  we 
are  to  draw  a  line  of  exclusion  on  a  subject  no  way  affected 
hy  the  change  of  our  government,  (I  speak  now  in  relation 
to  the  law^  of  meum  et  tuum^  why  shall  we  not  rather  kee{^ 
our  eye  upon  the  particular  topics  in  question,  and  vary  ouf 
rule  accordingly,  than  upon  the  time  of  our  separation  whicH 
has  no  necessary  connexion  at  all  with  the  subject?  It 
would  be  infinitely  more  mischievous  for  us  to  receive  en 
tnasse  all  the  doct^-ines  of  the  common  law  as  our  iaiVy  and 
the  antc-revolutionaiy  reports  thereto  relating,  than  ta 
•elect  what  is  really  our  law,  and  even  to  rend  die  modern, 
decisions  upoi^  the  subject  thereof*  Kxclusively  of  the  cir- 
cumstance of  our  having  become  a  separate  and  independent 
nation,  every  argument,  which  applies  against  the  recepti- 
on of  the  modern  suithorities  in  England  arising  from  the 
linnihilafion  of  the  right  of  appeal  from  our  courts,  to  the 
supreme  court,  in  that  country,  equally  applied,  before  the 
^evolution,  to  the  decisions  of  the  subordinate  courts  in 

^       '  .  r...>  I 

Westminster-ilfall^  which  were  not  paramount  to  our  courts,, 
and  whose  decisions  vi  ere  yet  received*  Whensoever  the 
judiciary  of  this  country  shall  have  had  time  to  rear  up  a  sys- 
tem, for  itself :  whcusoever  that  judiciary  or  the  leyslaturfe 
of  our  country,  fshall  deem  it  proper  to  draw  ^further  line 
9f  exclusion  upon  this  subject,  I  shall  most  readily  yield 
my  concurrence  :  but  certain  I  am,  tliat  inasnmch  as  from, 
the  verj^  out«»et  of  our  iad<ipendencc  up  to  this  day,  thi» 
court,  and  perhaps  every  other  court  in  die  union,  hasbeei^ 
in  the  habit  of  inspecting  and  acting  upon  the  modem  deci- 
sions in  England,  under  the  restriction  I  have  mentioned  i 
and  as  those  decisions  hs^ve  become  the  basis  of  their  judg-t 
mtots,  great  incqnvenience  and  mischief  would  result  front 
making  a  sudden  alteration  in  this  particular  ;  diereby  sha« 
king  the  authority  of  our  own  solemn  decisions,  and  re-es- 
tablishing the  authority  of  such  ancient  decisions  in  £n^ 
gland,  as  the  modern  ones,  in  both  countries,  had  detected 
of  error  and  exploded. 

I  have  deemed  it  proper  to  make  these  preliminary  ch^ 
servations,  because  an  objection  is  taken  to  the  modem  de-v 
cisions,  by  the  judge  who  has  just  spoken,  it  being  impossi-« 
Ue  even  to  tpAeation  the  competenqr  of  the  witnesa,  on  any 


iH  SUPREME  COURT  OF  APPEALS. 

yovBMBsiy  otlier  ground  ;  and  because  I  shall  in  this  cause,  as  usual^ 

1806i       and  ^g  heretofore  has  been  the  course  in  this  courts  quoti^  . 

V^""*''^^^      and  rely  upon  some  post^revolutiomiiy  d«cisipns  in  Eng^ 

Ba&ivg      told,  touching  die  subject  before  us  :  at  the  same  time  I  da 

Ihsasjiib     1^)7  no  means  admit,  that  the  decisions  of  an  earlier  date 

would  not  equally  support  my  opinion* 

I  come  now  to  a  patticulaar  examination  of  the  questioiv. 
whether  JHchard  Claiborne^  tlie  husband,  would  npt  himself. 
have  been  a  competent  witness  ip  this  cause* 

It  is  an  established  principle,  that  all  persons  are  compen 
fcnt  witnesses,  ytho  have  eidier  no  interest  m  die  cmse^^  ou 
whose  interest  therein  hangs  equal  between  the  parties*—* 
On  this  latter  principle  our  act  of  Will^  has  proceeded,^ 
which  in  die  event  that  a  subscribing  witness  to  a  wiU  l^as  s^ 
greater  legacy  given  him  therein,  than  he  would  haye  been 
entxded  to  as  his  distributive  share,  only  makes  void  that 
legacy,  in  so  far  as  it  exceeds  that  share,.*  On  this  principl<^^ 
that  an  interest  on  one  side  is  counteracted  by  an 'equal  inter-- 
cst  on  the  other,  it  is  held*  that  the  acceptor  of  a  bill  qf  ex-n 
change  is  a  competent  witness  in  an  action  against  the 
drawer,  tO  prove  mat  he  had  no  effects,  and  thereby  prevent 
<  the  necessi^  of  notice  to  him ;  for  though  by  supporting^ 
die  action  agstinst  the  drawer,  he  relieves  himself  from  ax\ 
action  at  the  suit  of  the  holder,  he  at  the  same  time  givesi 
01  actior^  against  himself,  at  the  suit  of  thef drawer,  in  whicl\t 
the  want  of  consideration  will  not  avsul  him,  but  nciust  be^. 
proved  by  another  witness.  Peahens  i*  Evm  154,  f^dedit.J 
On  this  ground  it  was  held,  in  the  case  of  Ilderton  vs  At^ 
iinson^  (4  Term.  Rep*  480,)  that  if  A  have  received  mo- 
ney from  B  to  pay  to  C»  and  die  question  be  whether  A 
were  the  agent  of  C,  he  (A)  may  be  c^Ied  as  a  witjiess  tq 
prove  the  agency  j  as  in  any  event  he  stood  indifferent  be-* 
tween  the  parties  being  eidier  liable  to  fay  the  money  to^ 
the  plaintiff,  or  refund  it  to  the  defendant* 

In  the  case  before  us,  JR.  Claiborne  stood  entirely  indif- 
ferent between  the  parties*  By  giving  ^stimony  and  pro4 
curing  a  judgment  for  Baring  in  thi^  action,  he  subjected 
Himself  to  the  acdon  of  Reeder  founded  on  the  warrantry 
in  his  bill  of  sale  :  by  procuring  a, verdict  and  judgnient.fp|> 
Reeder,  he  laid  himself  liable  to  Baiing's  acdon,  to  recover 
die  value  of  his  goods  sold  to  Reeder* 

But  however  Cl^bome  might  be  interested  in  the  ques^ 

tian  contested  between  die  parties  in  this  suit,  he  is  a  compe^ 

tent  witness,  if  he  is  not  interested  in  the  event  of  this  cause  \ 

or,  if  being  interested  on  one  side,  he  is  equally  interested 

^^  on  the  other*     This  position  is  entirely  sustsdned  by  many, 

^  jduKlexn  cases,  and  parucidarly  by  die  case  of  j^e?^  va  B0kcr% 
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(^  Term,  Rep.  «r) }  and  tifie  rule  now  aeems  to  be,  diat  tlie  WormiTBttt' 
witness  is  competent  if  the  proceedings  in  the  cause  cannot  -     1^06. 
be  used  as  evidence  for  him,  ahhough  he  may  entertain 
V>i9h€$  on  the  ^ject,  ^d  even  have  occasion  to  contest  the 
aame  questioa,  in  his  own  case,  in  a  future  acuon  ;  and 
^udge  Bullep  says,  he  ^  takes  the  tnie  hne  to  be,  is  the  wit* 
^  ness  to  gain  or  lose  by  the  event  of  the  cause  X  which 
^  cannot  be,  because  die  verdict  in  the  cause  in  question 
^  eould  not  be  evidence  eidier  for  or  agsunst  him  iu  another 
**  action.'^    Under  diis  principle  it  was  hdd,  in  that  case, 
that  8  broker  who  himself  nnderwraU  a  policy,  rftcr  having 
got  it  underwritten  by  another,  is  a  competent  witness  in  an 
action  against  that  omer  to  prove  circumstances  tending  to 
shew  that  the  underwriters  on  the  policy  were  not  liable  to 
pay  the  loss ;  or,  in  other  words,  to  vacate  the  policy  as  to  that 
defendant :  he  was  admitted  to  be  examined,  although  clear<- 
ly  interested  in  the  question  contested,  because  he  was  not 
interested  in  die  cause^  npr  could  the  verdict  and  judgment 
rendered  therein,  be  given  in  evidence  for  or  agidnst  him,  in 
an  action  thereafter  to  be  brought  against  him,  on  Ae  same 
policy,  and  involving  the  same  quesdon«     As  to  die  old  no» 
tion  adopted  by  Lord  Holt,  in  IQuff  vs  WTiitin^^  diiit  Ac 
verdict  in  tJie  first  action  would  be  stu«  to  be  heard  of  by 
the  jury  in  the  second,  and  influence  Aeir  verdict,  it  has 
been  long  and  often  exploded,  (See  Smith  vs  Prager  7  Term. 
J^ep*  63.)     {  apprtJieqd  that  w  principle  of  Ae  above  po- 
sition is  entirely  borne  out  by  the  ante-revolutionaiy  case  of 
Abrahams  vs  Bunn^  4  Burr.  2251,  supported  and  explained 
in  Ae  case  of  Sfnith,  vs  Prager  just  mentioned  ;  in  boA 
which  casen,  and  espfc5?Jly  the  latter,  it  was  held,  that  in  an 
action  for  usury  Ae  pn^  borrowiAg  was  a  competent  wit- 
ness to  prove  the  whde  case. 

It  is  an  invariable  i-ule  of  evidence,  Aat  as  no  man  is 
permitted  to  give  e\idence  in  his  own  cause,  neiAer  shall 
he  avail  himself  in  a  future  action  of  a  verdict  founded  on 
his  own  evidence.  It  is  also  anile,  Aat  no  man  can  be 
rejudiced  by  a  verdict  who  could  not  have  been  benefited 
y  it,  had  it  gone  contrary.  C  Gilb.  L.  Ep.  28.  7th  edit. J 
These  rtiles,  to  say  nothing  of  Ae  necessity  of  Ae  verdict's 
being  between  Ae  ^9am^  parties,  go  incontestibly  to  shew, 
Aat  the  verdict  in  Ae  cause  in  question,  coula  never  bo 
used  for  or  against  R.  Claiborne  in  a  future  action* 

But  it  is  urged  that  this  witness  is  estopped  hy  his  own 
deed,  and  camiot  invalidate  it.  To  this  I  will  fint  answer, 
ihat  if  Claiborne  had  been  offered  and  received  as  a  witness,- 
it  does  not  necessarily  follow,  that  he  would  have  inipeach- 
ed  his  pwn  deed#    His  testimony  nught  have  ^ne,  tot  any 
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N^vBMBcte*    thing  appearing  in  the  bill  of  exceptions  to  the  contrary,  to^* 
1 806»       prove,  on  behalf  of  Reeder,  that  a  delivery  of  possession  ac^ 
^■^"^'^"^^     companied  his  deed  to  Reeder  ;  and,  on  behalf  of  Barings 
Baxi  V  G     |}^^  jj^  derived  a  title  under  Reeder  to  the  goods  in  question^  ■ 
e2:der.     posterior  to,  and  independent  of  any  question  relative  to  the 
validity  of,  die  bill  of  sale.     In  cither  point  of  view,  the  par- 
ties respectively  would  have  been  entitled  to  call  him  as  ai 
v/itness,  and  it  might  not  be  necessar}'^,  for  any  thing  ap-  * 
pearing  in  the  bill  of  exceptions,  for  him  to  question  or  in"*- 
validate  hts  own  deed.     But  I  will  not  put  this  question  on  • 
this  ground*     I  will  ineet  the  objection  in  its  full  force. 

If  Claiborne  should  even  impeacl^  his  own  deed  in  hi» 
cwn  caus^'i  it  docs  not  necessarily  follow  that  he  would  a/- ' 
ledge  huf  own  turpitude.     Fraud,  distress,  duress,  and  vari-^ 
ous  other  circumstances,  might  have  wrested  it  from  bii»i 
niight  entirely  have  disrobed  the  transaction  of  all  turpitude  ; 
tind  it  may  be,  that  the  deed  ought  not  to  be  a  moment 
c  ountenanced  in  a  court  of  justice.     But  as  no  man  commits 
iniquit)'  or  accuses  himself  of  dishonorable  conduct,  without 
a  ^lotive,  if  he  were  to  impeach  the  deed,  merely  in  behalf 
qf  others^  and  to  prevent  injury  and  injustice  to  them^  with-^ 
out  a  possibility  of  gain  to  himself,  the  disinterestedness  of 
his  motive  wpuld  yield  an  apology  for  the  prima  facie  tur-* 
pitude  of  his  conduct.     But  on  this  occasion  we  are  not 
driyen  to  general  r^a^Qnin^ :  abundant  authorities  occur  to. 
Tcpel  the  objection^ 

In  J  ordain^  vs  iMshbrook^  (7  T.  Rep.  604),  we  arc  told 
b}*^  Loixl  Kenyon  "  that  estoppels  are  odious  and  ought  not 
♦^  to  be  extended  further  than  the  law  has  alreadv  carried 
**  them."  At  tfiis  time  the  law  had  already  adi\iitted  the 
subscribing  xvitnessQS.  to  ^  will  to  give  evidence  to  impeach 
it,  (Lowe  vs  JoUiffc)  i  at  this  time,  in  the  case  already  men^ 
tioned  of  Bent  vs  Baker  ^  an  underwriter  had  been  permitted 
to  impeach  a  policy  subscribed  and  effected  by  himself;, 
and,  in  the  principal  case,  CJordaine  vs.  Lashhrook^J  the 
payee  and  indorsee  of  a  bill  of  exchange  was  admitted 
to  prove  that  the  bill  was  void  in  it's  creation,.  It  was  not 
without  some  struggle  that  this  last  decision  was  acceded 
to,  in  respect  of  the  negotiablity  of  the  instruments  The 
rule,  as  genei-ally  understood  before,  arising  out  of  the 
liberality  of  the  modem  decisions,  had  principally  confined, 
the  doctrine  of  estoppels  to  negotiable  instruments^;  but  yet. 
the  decision  in  Jordaine  vs  Lashbrook^  under  all  the  aspects 
of  the  case,  was  carried :— ^But  if  this  doctrine,  as  to  deeda^ 
generalh/^  had  long  before  becnrelaxed  ;  if  that  doctrine 
has  also  been  relaxed  in  relation  to  the  highly  commercisd 
inatrume^its,  policies  of  insurance,  and  the  highly  comaker- 
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cial  and  negotiable  infltrumeftta,  bills  of  exchmige,  in  the  ca-   K«v«v»b«» 
Bes  just  mentioned,  can  we  hesitate  a  moment  to  relax  it  in       1M6. 
relation  to  the  bill  of  sale  in  question  ?  x-^^v^^ 

JR.  ClMorne  then  had  clearly  no  interest  in  Hat:  cause  in      i^arino 
question,  as  relative  to  the  property  in  the  goods,  which      kb1d»% 
\rould  disqualify  him  from  being  received  as  a  witness.  Had 
he  any  interest  in  that  cause  arising  from  his  right  to  use  or 
possess  them,  which  would  work  this  effect  ? 

An  interest  which  disqualifies  a  witness  from  heinc:  re- 
ceived in  a  court  of  justice  is,  "  where  there  is  ^certain  be^ 
**  nefit  or  disadvantag'e  to  the  wimess  attending  the  conse- 
**  quence  of  the  cause  one  way."  Gilb.  L.  Ev.  106.  A  mere 
hope  of  benefit  will  not  disqualify.  Thus  a  woman  whose 
husband  was  under  sentence  of  death  is  a  com/^^^^nf  witness 
against  others  indicted  for  the  same  offence,  though  she 
tonfessed  she  had  hopes  that  their  convictions  would  obtain 
her  husband's  pardon.  But  if  a  man  promise  the  witness^ 
that  if  he  recover  the  lands  in  question,  he  shall  have  a  lease 
bf  themy^r  so  many  yearSy  this  shall  disqualify  the  witness, 
for  he  would  have  a  fixed  and  certain  advantage,  by  the 
event  of  the  suit,  and  by  his  attestation  derives  a  benefit  to 
himself.  Gib^  L.  Ev.  108« 

The  interest  too  must  be  of  some  consideration  or  dignity 
in  the  law :  for  it  is  held  that  a  tenant  at  will  of  lands  ma^ 
prove  livery  of  seizin  in  the  lessor ;  for  a  man  can't  be  said 
to  f^ain  or  lose  where  he  has  only  a  precarious  interest,  and 
not  such  a  certain  benefit  or  charge  out  of  the  estate  as  he 
may  recover  in  an  action.  Ibid»  108.  I  see  no  difference  be- 
tween this  case  and  a  mere  possession  of  personal  goods,  on 
loan,  which  the  owner  may,  at  any  time,  put  an  end  to,  by 
recaption,  if  he  can  do  it  without  forces  or  by  suit  where  the 
possession  is  withheld  from  him  without  right. 

But,  in  the  case  before  us,  there  is  abundant  testimony, 
/even  of  Mrs.  Clsdbome  herself)  to  shew  that  Baring  had 
repossessed  himself  of  the  goods,  and  no  evidence  that  he 
had  made  any  new  loan  thereof  of  them  to  her  or  her  hus- 
band. At  any  rate  however,  it  is  unequivod^Uy  proved, 
that  Baring  locked  them  up  in  the  Smoke-house,  and  kept 
the  key  in  his  pocket :  and  in  1  Bac.  368,  it  is  held,  that  if 
A  leaves  a  chest  locked  with  B  and  takes  away  the  key,  the 
goods  are  in  the  possession  of  Ay  for  they  are  locked  out  of 
die  possession  of  B,  and  that  if  B  pawns  them  to  a  broker, 
A  may  recover  them  without  tendering  the  money. 
.  Whatever  hopes  or  expectations,  dierefore,  Mr.  Claiborne 
or  his  wife  may  have  had  oi favor  from  Mr*  Baring  in  the 
-  event  of  his  retting  the  goods  claimed  by  the  appellee  ; 
whatever  bias  they  may  have  had  towards  iiim  from  that  or 


l¥ttvBM»t«f  any  other  citcuiBStaoce^  I  cailnot  ^ee  that  he  (of  hia  wifeA 
1806*      Ij^  giii^jj  ccrUan  interest  in  the  subject  in  question,  as  would 

•"^^•^^^•^    disqualify  ^eni  from  gpiving  testimony :  at  the  same  time  it 
BAmtiid     I3  admitted,  that  these  eircumst^nces  might  properly  be  ad- 

..Sums.  <fr«»8cd  to  the  juiy  iii  estimating  Aw  credibilityi  ji£  we 
once  go  beyond  the  line  estaUisheq  as  aboVe,  in  telation.to 
the  reception  of  testimony  i  if  we  once  gQ  into  the  field  of 
Has,  of  ruish^j  of  fwfies,  or  expectation^  of  beiiefit^  we  have 
dien  lost  sight  of  all  of  our  laxul  msp-ks ;  we  are  at  sea  with- 
out compass  to  steer  by,  or  rudder  to  gvide  our  cotiTse  ;7— 
the  relationa  aaad  connexions  of  p^es  Utig^nt  are  to  be  ex-* 
eluded  forever ;  and  the  who£s  fabric  of  the  law.  on  th6 
point  in  queatiop  will  bp  entirely  demblished» 

I  have  thus  considered  this  case  as  if  the  question  related 
to  Mr.  Claiborne  the  husband*     This  view  is,  in  many 
|K>ints,  miich  strongeir  than  the  case  actually  before  us ;  and 
every  thing  I  have  said  is  fi»vpiir  of  his  c^pmpetency  enqpha*' 
tically  applies  in  favour  of  diait  of  his  wife^    If  a  man  may^ 
in  behalt  of  a  strailgef ^  give  t^limaiiy  iQ  a  oluae  which 
involves  a  question  concerning  which  he  nuiy  in  future  be 
himself  deeply  interested  in  ^m^/A^  cause,  in  which  he  is 
t6  be  ^  party y  and  in  which  othet  tefitimony  must  be  resort 
edto,  td  benefit  him,  tliisholdsa  fortiori  (or  9X  least  with 
equal  strength,)  in  relatiot;  to  his  wife.     On  this  ground  I 
entirely  approve  of  the  decision  in  WWiams  vs»  yohnaon 
(1  Stnu  504»)  which  was  quoted  in  the  argument.    That 
base  is  also  recognized  as  law,  in  nuiHy  books  and  cases  o^ 
high  authority.     In  that  <iase,  the  testimony  of  the  wife 
.  Went  not  (either  directly  of  circuitously}  to  fix  any  hirtheri 
on  her  husband  for  neither  her  testimony,  nor  the  verdict 
founded  thereon  could  ever  haVe  been  gpiven  in  evidence  a- 
^nst  him  :  it  merely  went  to  exempt  z,  stranger^  to  wIxha 
she  was  entirely  indifferent,  from  being  charged  with  a  debl 
which  was  due  to  the  plaintiff  by  another*    And  I  take  ihm 
jrule  on  this  subject  to  be,  that  in  Cfvj/actions  where  the  hus- 
band i^nopaHy,  the  wife  may  bb called  as  a  witness,  evea 
to  facts,  which,  if  proved  in  on^Mer  action  to  whicji  her 
husband  is  a  party,  and  by  evidence  odier  than  her  owB, 
may  go  to  charge  him.    The  unavailing  tesdmonj  of  the 
wife  in  such  case,  efitirely  impotent  as  it  relates  to  the  hus-- 
band,  producing  to  him  no  loss,  and  consequently  exciting 
in  him  no  displeasmre,  will  not  violate  the  reason  of  that 
policy,  which,  in  respect  to  the  harmony  to  be  desired  in 
the  marriage  state,  has  given  rise  to  the  rule  in  question* 

In  eveiy  point  of  view,  therefore,  I  am  of  opinion  Aat 
Mrs*  Claibore  was  a  competent  witness^  and  that  anew  tri« 
td  ou|^to  be  granted. 


In  the  SlsT  yeJlm  op  thk  COMMONWEALTH.  left 

Judge  FLEMIN&;    The  counsel  for  the  appellant^ia  Notbubs^ 
this  cause  iu  the  court  bcloir,  have  sute4  five  diflferent       t0O6 
grounds  on  which  they  noved  the  court  belp^v  for  a  nc>r    S^"v"^*^ 
trial.    1  St.  Because  the  verdict  ,was  against  eyid,eoce«    3d«      ^t'/^f 
Because  the  damages  were  excessive.     3d.  Because  the     Ebbobim 
evidence  of  Mrs.  Ann  Claiborne  ought  to  have  been  ad« 
mitted.    4th.  Because  the  defendant,  on  the  said  trial  was  * 

surprised  by  the  rejection  of  the  said  evidence.     5th.  Be- 
cause since  the  trial  th^y  have  discovered  new  evidence* 
As  some  of  them  appear  frivolous  and  unfounded  ;  and 
the  force  of  others  seems  weakened  by  the  offer  of  tho 
plaintiflf  to  release  198  dollars  of  the  damages,  I  shall  con- 
fine my  observations  to  the  rejection  of  Mrs.  Claiborne's 
testimony,  ^hich  to  me,  seems  to  be  an  impoi:tant  point, 
and  is  attended  with  difficulty  i  in  the  discussion  of  which 
it  may  not  be  improper  to  enquire  what  sire  the  legal  dis« 
abilities  of  a  feme  covert  (as  such)  to  give  evidence  in  a  ci- 
vil cause  ?  There  are  only  two.  which  occur  to  me  at  pre- 
sent; the  first  is  where  the  husband  is  a  party,  either 
plaintiiFor  defendant  in  a  cause  ;  the  ot)ier  where  the  hus-. 
band  is  immediately  interested  in  the  event  of  a  suit. 
'   It  is  a  general  principle  that  no .  one  can  be  a  witness 
for  himself ;  and  4t  follows  of  course,  that  the  husband 
and  wife,  whose  interest,  the  law  has  united,  are  incDmpe-k 
lent  to  give  evidence  in  behalf  of  each  others  or  any  other 
person  whose  interests  are  the  same ;  and  the  law,  for  rea- 
tons  of  poHcy,  also  prevents  them  from  giving  evidence- 
against  each  other ;  for  it  would  be  hard  that  the  wife^ 
who  could  not  be  a  witness  for  her  husband  should  be  a 
witness  against  him ;  but  it  has  been  adjudged  that  in  ci^ 
vil  causes,  where  neither  is  a  party,  the  wife  may  be. called 
^  a  witness  to  prove  facts  which  may  eventUaUy,  charge 
the  husband ;  as  in  the  case  of  Williams  vs*  Johnson,  in  1 
Strange  504 ;  which  case  has  never  been  over-ruled  that 
I^an  discover.     The  case  of  Barker  vsi  Dixie,  in  the  time 
of  Lord  Hardwick,  and  cited  by  Mr.  Nicholas  to  prove  a 
dantnry  doctrine,  doth  net  apply ;  fo)r  there  the  husband 
was  a  ptrty  to  the  suit. 

•  I  shall  nett  consider,  on  general  principles,  what  is  such 
an  interesit  in  the  event  of  a  suit  as  will  totally  exclude  the 
testimcmy  of  a  witness.  And  this  has  often  been  the  sub^ 
j^ct  of •  controversy.  Lord  Mansfield,  when  delivering 
nis  opinion  in  the  case  of  Walton  and  others,  assignees  oC^ 
Sutton  vs.  Shelly,  1st  Dumford  and  East,  300,  observed^ 
that  the  old  cases,  upon  the  competency  of  witnessee^  bar  1^ 


'  y 
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K6TftK*sm,  gotte  uiion  vety  subtle  grounds ;  but,  oF  late  yetn,  the 
iS06.      courts  liaTe  endeavored,  as  far  as  possiUe,  consiateatlj' 

^hT^"^^    with  those  authorities,  to  kt  the  objection  go  to  the  credit^ 
a^^wnT    i^^ber  than  to  the  competency  of  a  witness.    And  Lord 

ilaa»sib  Kenyon  when  giving  his  opinion  in  the  case  of  Bent  va** 
Baker,  3  T.  R.  27,  premised,  with  mentioning  what  w^a 
said  by  Lord  Mansfield  on  die  subject,  and  added,  *^  if 
^  the  opinion  of  so  great  a  judge  stood  in  need  of  any  sup^ 
^^port,  it  would  have  it  from  the  sentiments  of  Lord 
^  Hardwick,  in  the  case  of  King  vs.  Bray,  who  said,  that 
^^  whenever  a  question  of  this  sort  arose,  on  which  a  doubt 
**  might  b6  raised,  he  waa  always  inclined  to  restrain  it  to 
^  the  credit  rather  than  to  the  competency  of  the  witn^s* 
^  making  such  observations  to  the  jury  as  the  nature  of 
^  the  case  should  require/'  Lord  Kenyoh  further  said^ 
that,  fortified  with  such  authorities  as  these,  he  had  no 
scruple  in  declaring  his  concurrence  that,  wherever  there 
are  not  any  positive  rules  of  law  against  it,  it  is  better  to 
receive  the  evidence  of  the  witness,  making  neverthelasa 
such  observations  on  the  credit  of  the  party  as  his  situatt* 
on  requires.  And  Peake,  in  his  treatise  on  evidence^ 
page  144)  adds,  that  the  ^'general  rule  now  e^Uiahed 
*^  is,  that  nd  iDbjection  can  be  made  to  a  witnesa,  on  thia 
*^  ground,  unless  he  be  directly  interested,  that  is,  ualess 
^^  he  may  be  immediately  benefited  or  injured  by  ihe  e* 
^  vent  of  the  kuit ;  or  unless  the  verdict,  to  be  obtained  by 
^^his  evidence,  or  given  against  it,  will  be  evidence  for  or 
*f  agaitkst  him  in  another  action  in  which  he  may  after* 
^^  wards  be  a  party.  Any  sn&ailer  degree  of  interest,  aa 
^^  the  possibility  that  he  may  be  liable  to  an  action  in  a  cer« 
«'  tain  eventi  or  that,  standing  in  a  similar  situation  with 
^^the  party,  by  whom  he  is  csdled^  the  decision  in  that 
<^  case  may  ^  by  possibili^,  influence  the  minda  of  the  jurj. 
^*  in  his  own,  ar  the  like,  though  it  fumisfaea,  a  strong  ar* 
<^  guittent  against  his  credibility  does  not  destroy  his  comi^ 
^  petency.*' 

Let  us  apply  these  txdes  to  the  case  ncNr  before  ua*    It 
has  been  admitted  that,  should  Mrs*  Claibome'sevidenco 
be  admitted)  it  discloses  facta  that  may  eventually  chai^ge 
her  husband*    Admitting  it  to  be  so,  we  have  the  author, 
rity  of  the  case  of  Williams  vs.  Johnion,  directly  in 
print,  in  support  of  the  admission  of  her  testimony.    But 
the  great  objection  made  in  the  argument  of  the  cause, 
was  the  supposed  interest  she  herseu  had  in  the  event  of 
it;  from  an  expectation diat,  incase  Bering  shouh}  .be'. 
Imccessful^  she  would  be  fapirored  with  a  reloaa  of  thr 
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jyoiu    This  seems  to  be  a  retnote  it&terest  indeed,  «nd  If  •▼«ii»»% 

My  conjectural;  but,  however,  that  may  be,  and  whate-  1806. 
Tcr  inay  be  Ac  ground  of  such  expectation,  it  cannot  be  *"-**^"'*^ 
aSected  by  die  event  of  t!he  suit ;  for  it  is  weH  known,  that 
in  an  action  of  trover,  the  moment  the  plaintiff  recovers 
his  damages,  for  the  conversion  of  die  goods,  the  absohite 
proper^  in  them  vests  in  the  defendant,  and  a  recovery 
ofdatnagesby  Reeder  can  foe  no  bar  to  Baring^s  exercis^ 
ing  his  benevolence  to  Mrs.  Ciaibomey  should  he  be  so 
inclined. 

As  to  the  opintomthat  the  admission  of  Mrs.  Claiborne's 
testimony  would  be  opening  a  door  to  fraud,  and  to  perju« 
fy;  aiid  the  apprehension  that  .it  might  be  considered^  a 
precedent  to  sanction  th^  interference  of  a  wife,  where  a 
jleri  facias  is  levied  on  the  goods  of  die  husband,  I  con- 
fess I  have  no  such  fears,  as  the  cftses  appear  tp  me  to  be 
very  distinct  from  each  other. 

I  am  of  ofpinion,  upon  the  whole,  that  Mrs.  Claiborne  is 
a  competent  witness,  and  that  the  credibility  of  her  testis 
mony  ought  to  be  kit  to  the  consideration  of  a  iury ;  that 
the  judgment  be  reversed,  the  cause  remanded  to  the 
court  below,  for  a  ^ew  trial  to  be  had  therein,  with  an  in^ 
itruction  agreeable  to  dns  opinion^ 

Judge  C  ARRIMFGTON.  As  I  concur  in  opinion  witli 
die  two  Judges  who  have  immediately  preceded  me,  I 
shall  be  the  more  concise  in  assigning  the  reasons  which 
have  induced  me  to  form  that  ophiion. 

The  objection  to  Mrs.  Claiborne's  testimony  is,  that  she 
was  interested  in  the  event  of  the  cause,  inasmuch  as  she 
Would  foe  deprived  of  the  use  of  those  goods,  in  case  of  a 
recovery  by  Reeder.  The  witness  was  in  possession,  and 
had  the  use  of  those  things,  at  die  ^ill  of  Baring.  If  this 
had  been  an  action  of  deiinHe^  the  specific  articles  might 
haye  been  recovered,  and  Baring  himself  would  have  had 
so  power  over  them ;  consequently  Mrs.  Claiborne  would 
haVe  been  deprived  of  the  t^e^  But  this  is  an  action  of 
troner  to  recover  the  vahie  of  the  goods,  which  will  nei« 
ther  di^aftuifo  the  possession  of  Bating  nor  the  use  to  Mrs« 
Claiborne ;  and  if  Bailing  chose  to  continue  them  in  that 
itfe,  he  had  the  samfe  power  over  the  goods,  immediately 
on  the  comm^ntement  of  this  suit,  as  before. 

The  cases  cited  by  counsel  on  both  sides,  I  have  care* 
foBy  ^examined,  and  the  weight  of  authorities  wiU  warrant 
the  admission  of  Mrs.'  Claiborne's  tefstimony.  The  case 
i^n  I  $trat  d^Mj.  goes  even  to  ^n|sit  the  ^fe  to  lie  a  witf 
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yoTCMftKm«  ness  to  charge  the  husband,  furthef,  than  the  husband,  is* 
1806.      this  cas$  could  be  charged  by  the  wifth  teatimony.     The 

^^"■^^"^^   cases  in  Term  Reports  do  not  contradict  that  in  Strange*. 
^jr^'iurr*    As  to  the  precedent,  it  can  have  no  <^eration,  but  in  si« 

y»s9B«.  .  inilar  cases  :— every  case  should  be  decided  according  to 
its  own  circumstances*  In  the  present  case,  Mrs.  Clai« 
borne  had  a  bare  prospect,  a  mert  hope,  that  the  goods 
might  be  returned  to  her ;  and  that  prospect  was  not  de* 
stroyed  or  affected  by  this  suit*  An  heir  apparent^  and 
even  a  son  nieyer  has  been  considered  an  incompetent  wit^ 
liess  for  the  father,  although  he  might  be  expectant  of  a 
large  fortune  at  a  future  day*  7  Term  Rep*  480,  ilderpn 
ys.  Atkinson,  is  a  case  in  point*  There,  a  man  in  the 
character  of  an  agent  receiyed  a  sum  of  money  from  the 
defendant  to  the  use  qf  t\ie  plaintff ;  upon  a  suit  against 
^be  debtor  fo;*  the  same  sum,  the  plaintiff  denied  the  a- 
gency,  and  objected  to  the  competency  of  the  agent  ta 
prove  his  own  powers*  The  court  considered  him  liable 
to  more  to  the  one  than  the  other,  and  admitted  him  as  a. 
competent  witness.  This  may  be  considered  as  over-cuU 
ing  the  case  of  Davis  vs.  Dinwoody* 

I  concur  in  opinion  that  Mrs*  Claiborne  was  a  compe^ 
tent  witness  ;  that  the  judgment  should  be  reye^d  and 
a  new  trial  awarded,  with  directions  to  the  District  Court 
to  admit  the  testimony  of  Mr$;  Claiborne,  whose  credibi* 
lity  wil)  rest  with  the  jury* 

Judge  LYONS*  I  cannot  conceive  any  thing  morct 
dangerous  to  creditors  and  purchasers  than  to  admit  a 
wife  as  a  witness  to  prove  that  t^e  personal  estate  held  by 
her  husband,  upon  the  possession- of  which  be  obtained 
credit,  did  not  belong  to  him,  but  was  lent  to  her  by  a 
friend ;  which  wo\i)d  put  an  end  to  all  credit  on  the  mere 
possession  of  personal  property,  and  open  abroad  door  to 
fraud,  deceit  and  perjury* 

Possession  alone  is  prima  facie  evidence  of  ownership, 
and  obtains  credit  to  the  possessor  every  where*  That  is 
the  only  criterion  by  which  the  people  generally  can  iodge 
pf  his  property  i  and  what  will  be  thesituation  of  merchanu, 
tradesmen  and  purchasers,  if  they  are  liable  to  be  defeat* 
cd  and  defrauded  of  their  just  debts  and  purchases  hf  the 
evidence  of  the  wife  that  the  prc^rty  did  not  belong  tq 
the  husband,  but  was  only  lent  to  him^  or  her  ?  Would  it 
|iot  encourage  fraudulent  combinations  to  obtain  false  cre^ 
4it  ?  Let  the  husband  only  make  a  friend  of  a  third  peraoi^ 
t«  ciain^  th«  property  m  i«»t^  a^4  <tt  Fife  is  rea^y  to  prpyj? 
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it»  without  Ally  othei^  proof  as  to  prior  right  or  ^ven  pos*  Ko^YvsiMr 
session  in  the  lender,  or  that  he  had  ever  owned,  or  even      ^  ^^* 
•een  the  articles  that  were  said  to  have  bejen  lent. 

There  is  no  proof  in,  this  case  that  the  articles  claimed 
by  Bairing  as  lent  by  him  were  ever  so  lent,  or  Were  ever 
possessed  by  him^  except  the  deposition  of  Mrs.  Claiborne 
referring  to  Baring's  letter  mentioniog  the  loan ;  and, 
surely,  such  a  letter  n^y  be  easily  framed  by  any  person^ 
combining  in  a  fraud  to  answer  the  purpose  of  protecting 
the  property  from  creditors  or  purchasers :  not  that  l 
would  iuapute  any  fraud  to  Mr, .  Baring  in  this  case,  but  I, 
inust  guard  against  its  beiiig  practised  by  others,  and  not 
establish  a  precedent  that  may  in  any  way  encourage  or 
countenance  such  fraudulent  practices  to  the  manifest  in* 
jury  of  £air  creditors  and  purchasers  by  holding  out  a  false 
credit  to  the  wprld  to  deceive  and  impose  on  mankind. 
Peake  180,  2d  London  edition,  Walton  vs.  Shelly. 

Courts  have  a  ri^ht  to  determine  on  the  competency  of 
wtaesaes,  and  to  disallow  such  as  are  incompetent,  if  their 
evidence  is  objected  to  by  either  party. 

Husband  and  wife  are  considered  as  but  one  person  in 
law*  She  is  under  his  controul,  and  subject  even  to  his. 
correction }  ^*  which,  although,  doubted,  as  Mr.  Blackstone 
*f  says,  in  the  polite  reign  of  Charles  the  2d,  yet  the  lower 
^  rank  of  people,  who  were  always  fond  of  the  old  common 
^^  law,  still  claim  and  exert  their  ancient  privilege,  and  the 
«« courts  of  law  will  still  permit  an  husband  to  restrain  a 
^wife  of  her  liberty,  in  case  of  any  gross  misbehavior  ;'^ 
Ceu:.  which  \ie  cites  Strange,  478  and  875*^1  BL.Com.  pa. 

Wi^e^s^  njiay  be  examined  upon  their  voir  dire,  or 
l^ir  invest  may  be. proved  in  court»  and  such  as  are  in« 
tereste4  in  the  event  of  the  cause  are  not  to  be  received  or 
cxamined««^^  B^.  370. 

Ought  a  wife  to  be  received  in  s^  cause  to  prove  a  fraud 
on  her  husband  i  Lord  Coke  says  she  is  not  to  be  examin« 
ed  againiH  her  husband,  (Co.  Litt.  6,)  and,  even  in  a  mat- 
ter where  she  was  only  concerned  as  executrix,  she  was 
disallowed-«-2  Ch'y  Cases  39,  Str.  1094-~.Hill  vs.  Hill. 
$he  cannot  be  a  witness  for  ft  person  jointly  indicted  with 
her  husband,  (2  Str.  1095,  and  1  Str.  6Sd,)  and,  if  not„ 
surely  not  in  one  against  her  husband  ajlone.  The  rea« 
i^n.c^  all  these  cases  is  founded  on  the  impolicy  of  per« 
ipitting  husband  and  wife  to  give  evidence  for  or  againat 
^hqthen 
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WiF^Mitftf  Agftxn*  'No  "petsoii  Is  afioired  toinvafi^atelm  <mti^dk 
^  1806>  ^  .4-1  Durnfohl  and  E»t,  SBO :  ti6r  to  ptcfrt  hit  <y«nitQrpf-r 
^"^  ^  tudc^  Cowper  I99«  flurely,  therefore,  Claibditol^ oui^lyt 
^JJJiT  ^*^  '^^  '^^  alloiv^  to  imralfdiate  W«  oim  deed,  or  proveliui 
own  turpitude  ;  neither  oug^t  his  wife  to  prove  it  On^  djr 
for  nisi* 

Intbe^ase  of  the  Ein|f  1^9.  Ae  iahabttatfts  ct'EtiswM^ 
reported  in  the  appendix,  No«  1,  to  Peake^s  Law  of  Evi* 
dene^,  and  in  8  Term  Sep.  707,  the  Jtidges  weife  Airid^' 
vpon  a  qutMtion  of  evidence,  Grose  and  Kenj^m  being  tm 
&at  side,  and  BuUer  and  AshurM  on  the  other.  Lord' 
Kenjrdn  dien  said  that  ^  sll  ^questions  upon  the  ndes  of  e« 
**  Tidence  are  of  vast  importance  to  anowJers  and  degree! 
^*df  men  ;  our  lives,  liberty  and  property  src  all  donciem- 
*^ed  in  the  support  of  these  rates  founded  upon  good 
^  sense,  Sec.**  In  the  course  t>f  his  dMenrations,  he  ^en« 
tioned  *^that,  in  the  'King  vs.  Nut^ey,  Biirr.  fOtj  ttho 
**  whole  of  the  wife's  evidence  w^  disregarded  ;  l9iat,  in 
^  'Baldwin  vs.  Biackmore,  1  Burr*  595,  Justice  ViysttY 
'^had  treated  the  argument  with  indignation-that  c^mmu^ 
*^  nk  rrrorjatitjusj  had  idlowedthat  it  might  sometimes 
*he  true,'but  "hoped  he  should  never  hear  dia^tule  ich 
^  sisted  on  to  set  np  a  misconception  of  the  law  in  de^tnie^ 
^tkm  of  law.''  The  ftiistakes  of  Judges,  s^A  Cord* 
^  Kenyto,  provided  -Atj  bepame  universal,  wofdd,  ac- 
^  cohKng  to  that  doctrine,  become  rules  of  law,  and,' 
^  working  hijustice  -every  day,  if  persisted  in,  would  su« 
«tpersedethela#.'' 

Tiiiet^  can  bono  ^nendnde,  it  issaid,  ^Ithont  an  e^- 
ceptioQ.;  but  exception  upon  exception,  refinement  upon 
rd^aement  fofing  the  rule  to  nothing ;  so  diat  it  wo<dd  be 
better  if  no  rule  «nsted,  anfd  theft  discretion  ^aioBft  woidA 
govern.  «• 

Tberd  is  nothing,  concerning  which  the  Judges  of  Eii-' 
gland  differ  more,  than  rules  <>f  evidence ;  mevhavelielen 
so  often  vexed  and  perple^Kd,  as  Cldef  Justice  Sydei^'said^ 
if  cases  cited  were  over-ruled  by  sid>seqtient  Judges ;  and 
certainly  we  have  the  same  right  to  over^rule  their  detdr^ 
mipntions. 

Lord  Mansfield  and  Lord  Hardwick  were  getfeMflly  in«- 
dined  to  let  objections  go  to  At  credit  rather  than  com*- 
petcbcy  of  witnesses,  exercising  a  right  of  making  obser^ 
vations  to  the  jury  concealing  their  testimony  as  the  na* 
ture  of  like  "Case  should  require,  aright  and  apuaetice 
which  the  courts  are  not  allowed  in  this  country  to  ikK 
dulge,  as  encroaching  too  mach  on  the  province  of  the  ju« 
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fy«    Tet  Lord  HafMick^  m  th«  ca^e  of  Barker,  rt* 

W#ibtoi3  Dim,  (CtMs  Temp.  Havdwick  2M»)  would  ^  1806. 

aoc  ritow  the  pbontilF's  wile  tO:  be  exemiieil^  no^tlh*  "^ 

etanding  tltt  defeodent  wee. wiUw^ ,  and  Lord  MansMd 

decided  in  the  tame  way,  in  the  case  of  Bentley  vs.  Cooky 

cited  in  Z  Teem  Rep.  2M» 

.  Lofid  JKeayoQ,  in.  a  late  case  o€  Jordaine  vs.  Laahbrook^ 

T  Tern  Rep.  €01,  after  recommending  eonsisteaej  m 

rake  of  ««idemre^  and  taUung  much  aboitf  its  vast  ia^xirt- 

aace^  «verHniled  the  decisien  in  Wateon  vs.  Shell^)  re* 

Cited  ia  I  Term  Bep.  986^  declaring  that  case  not  to  bo 
ft  and  alkrwed  the  payer  and  endorser  of  a  bill  of  ex^ 
change  to  prove  that  the  bill  was  void  in  its  creation  t 
For  tny  part,  icoacetve  thai  the  case  of  Walton  vs.  Shtl* 
If  was  wc  best  law^  and  €N»ght  to  prevul  against  th» 
laMfir  optnton,  which  opens  a  doer  for  fraud  and  peijurjr* 

Faetors  and^ageai&are  allowed  to  be  witnesses,  as  ser- 
vaota  not  interestedi ;  but  if  an^  way  liaUe  to  the  principal 
or  employerif  he  must  release,  them  from  all  actions  be« 
fore  they  can  be  admitted.  Kf,  therefore,  Clatbeme  and 
bis  wife  were  considered  as  agents  or  trustees  in  this 
oase,  Bariing  should  baive  released  Cbnbome,  and  she 
shovdd  have  been  aw<Mni  on  ^voir  dire  before  she  was  al* 
lowed,  to  beia  witnesa;  and,  even  then,  avuch  might  hav« 
been  objected  to  her  credibility,  as  she  was  to  have  the 
use  of  the  furniture,  fcc»  during  her  own  pleasure,  accord- 
ing to  Baring's  letter.  But,  certaiidy,  until  Claiborne 
was  fuUy  releasedr  I  do  not  think  she  was  eompetetat. 

As  to  Reader's  suffering  Claiborne  to  keep  possession' 
of  the  goods,  after  Glubome  liad  made  a  deed  for  them, 
or  the  deed'snot;beittg  recorded  within  eighthmar  mon&s« 
I  do  not  consider  either  question  materifld  in  this  case^as 
Baring  waa  not  either  a  credited  or  purchaser,  but  churns 
as  a  mere  lender,  and,  without  the  aid  of  Mrs.  Claiborne'a 
evklence  cannet  prove  even  thai  i  for,  if  he  had  had  sMuy 
oth^r  evidence,  be  would  and  ought  to  have  proved  it^  in 
delicapy  tx>  Mrs.  Claiborne,  who  was  notonty  wife  of 
Claiborne,  but  sister  of  Ins  own  wife  {  so  that  he  has  no 
riglit  iQ  n^ake  the  objection,  having  not  recorded  bis  loan 
or  given  any  notice  of  it,  to  prevent  a  side  of  the  geoda 
lenif  or  credit  being  improperly  obtained  by  the  perton 
trho  had  them  in  possession. 

Xt  has  been  saidthat  Claibomeis  not  interested  because 
he  is  liable  to  both  parties  $  but  how  can  Claiborne  be  lia^ 
bte  to  Baring,  except  by  the  evidenoe  of  his  vfifcy  who  is 
tt^eenly  witness  to  prott the  IwH ^  U^ knowledgf^ of 


m  SUPREME  COURT  OF  APPEALS* 

VorBHVBt;  its  being  a  loan  only  and  not  an  absolute  gift  to  her  ?  Surea 

^  4806.      1^^  then,  he  could  only  be  liable  to  Reeder,  and  is  tiiere* 

^^^V"^^   fore  an  improper  witness  against  his  own  deed,  which  at 

miUrt      'nncd  the  goods  to  be  his^  and  warranted  them  to  Reed* 

JlftsaBB^    cr* 

So  diat  upon  every  view  of  the  case,  as  to  impolicy  or 
fraudy  t  think  the  opinion  of  the  District  Court  was  cor» 
rect  in  disallowing  the  wife  t^  be  a  witness* 

I  will  further  observe,  U  that  the  verdict  was  not  a« 
gainst  evidence ;  2.  that  the  damages  were  released  to  the 
satisfactionof  the  Judges  who  could  best  determine  that 
matter  ;  3.  that  there  could  be  no  surprise,  as  to  the  re- 
jection of  Mrs.  Claiborne's  e^dence^  because  the  objec* 
tion  was  reserved  when  her  deposition  was  taken ;  and^ 
4.  that  the  new  matter  was  no  cause  for  a  new  trial,  as 
Claiborne's  affidavit  was  no  proof ;  md  Fairfax  might 
have  been  produced  at  the  trial ;  and  the  damages  releas- 
ed amounted  to  more  than,  the  articles  left  by  Barings- 
according  to  the  opinion  of  the  Judge  who  tried  the- 
cause.    I  am  therefore  for  affirming  the  judgment* 

But,  a  majority  of  the  Judges  being  of  a  diilerent  opi^ 
nien,  die  judgment  is  to  be  reversed  and  a  new  trial  a» 
warded,  with  directions  to  admit  the  deposition  of  Mrsi 
Claiborne  to  be  read  as  evidence  at  the  trial  of  the  cansek^ 


17th  iTaw.  AaiitistEAii  agatnst  Butlek^s  Adm'r. 

if  ^^pHt     THIS  was  an  appeal  from  a  judgment  of  the  District 
forapanner-  Court,  held  at  King  and  Queen  court  house. 

ship  demand^ 

Uiedefendant  Pannill  and  Buder  as  joint  partners^  brought  indeUUOiMB 
1n"evid€n<»^  os9umpBit  against  the  appellant  for  freight  and  demurrage 
SI  a  let  oif!  of  a  vessel.  The  suit  having  abated  as  to  Pannill  by  ma 
*f*»2Su*'^  death ;  it  was  prosecuted  by  the  surviving  partner.  At 
an  indSviduJ  *^  ^""*  ^^^  defendant  "  offered  to  prove  payments  made 
ptmer ;  al-  *^  to  PanAiU  one  of  the  acting  partners  (by  kreditin^  his  - 
tho%  by  the  <«  account,  for  goods  sold  and  deKvered  to  the  said  PannUl^ 
?*c^artiw^  "by  the  direction  of  the  ssdd  Pannill,  by  the  amount  of 
the  partn^!  ^^' ^^at  he  was  owing  on  account  of  freight  for  employing 
ahip  demand  "the  said  vessel  of  the  plaintiff's,)  but  the  court  refused 
^*»  •JJJ?'^  "  to  let  this  evidence  go  to  the  jury."  To  this  opinion  the 
Mhist  *the  ^^'*^d*'*t  excepted  ;  and,  a  verdict  and  judgment  being 
^geds^  had  against  him,  he  appealed  to  this  court*     The  appeal 

was  entered  On  tiic  docket  on  the  11th  day  of  June^  l^^^k 
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And  now  fby,  for  the  appellee,  moved  to  take  it  up,  out  HoFtuBamf 

of  ita  tern^  as  a  delay  case,  conceiving  that  the  only  point  1806 

arising  in  it  had  been  so  fully  settled  in  the  case  of  Scott  ^^^^^'^^ 

vs.  Trents,  (I  Wash.  77,)  that  no  kwyer  wowld  under-  ^^^^^ 

take  to  argue  iu  Butlbk** 

Handolfih^  for  the  appellant,  at  first  supposed  that  this  A4m'r. 

cause  would  require  argument*     But  afterwards  he  ad-  The     coott 

mitted,  that  upon  a  more  minute  inspection  of  the  record,  will  take  up  « 

he  could  not  distingiush  it,  in  principle,  from  the  case  of  |i***f,i^*on 

Scott  vs.  Trents,  determined  by  this  court.     And  if  that  the  docket  m 

ivas  to  be  considered  as  a  ruling  case,  he  should  submit  a  del^j^  ctue^ 

the  cause,  with  this  suggestion  only,  whether  the  delivi^ry  *f .  **»«.  ^^^y 

of  the  goods  to  PanniU^  at  his  request,  and  direction  by  ^"^(^ '"  „^ 

him  to  enter  them  against  thepartner^ip  demand,  did  not  therctMbeen 

amount  to  payment.  decided,   by 

By  the  whole  cour^  (absent  Judge  Fiemng,")  the  judg-  *^„^X'sSl 

ittent  was  ai&rmed.  j^isat. 


Baser  against  Seskiight,  lessee  of  Glascock*    i^^^' 

THIS  was  an  ejectment,  brought  in  the  District  Courtv  When  sdee4 
by  the  appellee  against  the  appellaht.    The  declaration  "«»*»<»•  ^ 
claimed  the  lands  by  the  ordinaiy  description.     A  mesne  tanoe^f  aUne 
deed  rf conveyance  under  which  the  plaintiff  claimed,  call-  without  anf 
ed  for  the  line  \n  dispute  by  course  and  distance  only.     At  other  dcscnp* 
the  trial,  the  lessor  of  the  plaintiff  offered  evidence,  that  a  **^|J[1|^*^* 
particular  line  represented  on  a  plat  in  the  cause,  was  well  ^7din!^ih£» 
marked,  and  was  the  line  of  the  jdainttff's  land.    To  the  t«  prove  mar- 
admission  of  this  the  defendant  objected,  and  prayed  the  wueMnot 
opinion  of  the  court,  whether,  as  the  caH  of  the  deed  was  J^"  *!^2[»ft 
for  course  and  distance,  without  any  other  boundary,  na»  on  of  thai  line 
tural  or  artificial,  parol  evidence  should  be  admitted  to  tobethetni« 
prove  any  marked  trees,  not  in  the  course  <n*  termination  lins  a^<wM» 
of  that  line  as  called  for  in  that  deed,  to  be  the  true  line  That  the  ftn* 
cidled  for  or  intended  in  the  itforesmd  deed.    The  court  euced  in   » 
was  of  opinion,  that  sndi  evidence  was  admissible^    To  iteclantioa 
this  opinion  an  exception  Was  taken.    There  was  a  ver-  [[^  *^^yff 
diet  fcnr  the  plaintiff  for  the  lines  from  H  to  A,  thence  to  ^i^ms    to 
B,  thence  to  A,  and  from  thence  to  H»  and  for  one  penny  she  deci«o« 
damage.    The  judgment  was  for  the  plaintiff  for  his  term,  p^  "  appeal, 
yet  to  come,  of  and  in  the  lines  aforesaid  and  the  penny  I!.  *  Jf*!?*II|!r 
damage^    From  which  judgment  an  appeal  was  taken  to  to)fon»»M> 
ftiseourb 

An 
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HoTBMBsx,     Botts^  for  the  appellant^  made  the  following  points ;  la€ 
1806.     ii^^i  1)1^  decsription  of  a  line  by  words  of  pbuo  uneqaivo^ 
^'^^'^''^^^  cal  import  in  a  deed  of  mesne  conveyance,  cannot  be  con* 
min^t     tradicted  by  oral  eyidence. 

^  2d.  That  the  grantee  under  such  mesne  conveyance^ 

claimitig  under  the  same  exclusively,  must  be  limitted,  in 
every  respect,  by  the  terms  of  die  deed  creating  thai 
claim* 

Sd.  That  such  grantee  must  locate  his  title  according 
to  the  description  of  the  lines  made  out  in  the  deed,  giv- 
ing birth  to  such  title,  and  not  according  to  oral  proof  of 
oth^r  lines  inconsistent  therewith. 

4th.    That  as  a  man  canndt  obtain  title  to  land  by  oral 

proof,  that  the  lines  bounding  the  same,  are  his  without  a 

deed,   a  fortiori  he  cannot  obtain  title  by  oral  proof  of 

lines  inconsistent  with  the  deed  ujidet  which  he  clainu 

«them. 

5th.  That  a  verdict  and  judgment  for  lines  from  letter 
to  letter,  without  describiBg  on  what  these  letters  are.... 
whether  in  a  plat,  report,  or  any  thing  else....and  when 
these  letters  could  not  be  found  in  the  woods  by  the  she« 
riiFy  are  variant  from  the  declaration  and  issue,  insensible^ 
uncertain  and  void. 

6th*  That  the  term  having  expired  since  the  judgmttit 

of  the  court  below,  so  much  of  the  judgment  as  goes  for 

the  term  yet  to  come  cannot  be  affirmed  so  as  to.  justify 

m  new  judgment  in  the  Dbtrict  Court  in  confortei^  with 

fSl  ^c?*  *^'  ^^  certificate  of  such  affirmance  (a). 
#33,  Skinner 

Edmund  y.  Lee  and  Call,  for  the  appellee,  rdied  on  the 
W   1  Csib  opinion  of  Judge  Pendleton  in  Shaw  vs.  Clements  (*),  ami 
,  the  cases  of  Herbert  vs.  Wise  (c\  in  this  court,  and  Tay« 
£1  3   Call  Joy's  Rep.  117,  as  conclusive  authority  to  shew  that  the  c* 
^  vidence,  which  was  admitted  by  the 'District  Court,  was 

proper  smd  competent  in  this  case :  diat  the  plat  referred 
to  in  the  verdict  of  the  jury  was  expressly  made  a  part  of 
the  record,  by  the  appellant,  in  her  own  UU  of  exceptions  ; 
knd  that  it  not  only  precluded  her  from  making  any  ob- 
jection to  it,  but  furnished  sufficient  information  to  the 
sheriff  to  enable  him  to  give  possession  to  the  plaintiff 
who  must  always  take  it,  at  his  own  peril. 

»■ 
Wednesday,  November  19di.    By'  ihe  whdle  court, 

(absent  Judge  jRfeminf)the  judgment  of  Ac  iNBtrict45Q«t 

was  affirmed* 


AT 

A  SPECIAL  COURT  OF  APPEALS* 

HELD 

AT  THE  CAPITOL  IN  THE  CITY  OF  RICHMOND, 

On  Thurtdayy  the  20th  of  J^ovember^  1806. 


PRESENT 

Judges  LYONS 

and       ^   of  the  Supreme  Court  of  Appeals. 


ROANE 


}. 


WHITE,  T 
STUART  I 
and        r 
HOLMESj 


of  the  General  Court. 


Randolph's  Exr.  against  Randolph's  Exrs.  and  others*  THuwDAy, 

ON  an  ^peal  from  a  decree  of  the  High  Court  of  a  jj-^.     . 
Chancery,  whereby  a  Bill  of  Review  filed  by  the  appel-  circumstan- 
lees  against  the  ap{)ellant  had  been  sustained,  and  relief  ces,  merely 
granted  pursuant  to  the  prayer  of  the  bill.  confirming 

The  original  bill  (which  was  exhibited,  in  March  1791,  [*^theS^^n«l 
by  the  appellees  as  representatives  of  John  Randolph  cause,  do  not 
against  the  appellant  and  others  executors  of  Richard  funiish  suffi- 
Randolph)  stated,  lYiot  Richard  Randolph  the  elder,  (father  fop"),^u"^f 
oi  Richard  Randolph  the  youn^ery  2nd  of  John  Randolph')  Review. 
died  in  174^,  leavmg  a  widow  and  several  other  children 
therein  named,  (but  all  since  dead,)  among  whom  was  the  ^^^"^  *  fjf "^ 
said  Richard  tiie  younger,  who  was  one  of  his  executors;  verSctfonhe 
that  by  his  will,  proved  in  1749,  he  devised  a  large  estate  pi«intiif  in  an 
real  and  personal  to  his  sons,  part  of  which  consisted  of  action  of  debt 
50,000  a^  of  unpatented  liid  in  the  county  of  Bed-  ^^^„l" 
ford,  one  fourth  whereof,  by  a  residuary  clause  in  his  will,  transactions, 

which  (althof 

*  A  Special  Court  of  Appeals  is  constituted  whenever  all  or  a  majori-  partly  subse- 

tyofthe  judges  of  the  Supreme  Courtof  Appeals  are  interested  in  a  case  quent  to  the 

brought  before  them.^ — See,  as  to  the  manner  of  organizing  tliis  court,  date  of  the 

^tfv.  C^  chap.  63,  p.  61,  sect.  5,  6,  7,  8,  9, 10.  bond,)  are  old 

cc 
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November,   was  given  to  his  said  son  yohn;  that  Richard  the  younger 
1806.       took  possession  of  the  whole  estate,  received  the  profits, 
^*-»— y^-^   collected  die  debts,  sold  the  abovementioncd  tract  of  land, 
Rakdolvh's  and  received  the  purchase  money;  but  made  up  no  ac- 
J^^^^^       count  of  administration ;  nor  did  he  ever  come  to  a  settle- 
Randolph's  ment  With  y^An  for  his  proportion  of  the  residuary  estate;— 
Exrs.        that  John  (being  very  young  at  the  death  of  the  testator) 
and  oUiers.    continued  to  live  with  his  brother  Richard^  who  received 
the  profits  of  his  estate,  furnished  him  with  necessaries^ 
and  stale,       ^^^^  probably,  made  him  advances  of  money,  even  till 
be^aflowed,^  after  he  came  of  full  age;  that,  in  17'64,  John  executed  his 
for  the  pur.  bond  to  Richard  for  £635  15  1 ;  merely,  it  is  believed,  as 
pose  of  ob-    an  evidence  of  advances  made  by  him  to  jfohn;  and  not 
^*^*^^  *j^^^  as  the  result  of  their  mutual  accounts,  which  were  after- 
it.  ^       wards  to  be  settled ;  that  yohn^  in  negotiating  a  loan  of 
£4O00  sterling  from  Capef^  Osgood  Hardmry  of  Londoriy 
paid  them,  out  of  that  sum,  ^^960  13  6  sterling,  on  ac* 
count  of  a  debt  due  them  from  the  estate  of  Richard  Ran-- 
dolph  the  elder;  that  this  payment  (which  was  evidenced 
by  a  mortgage,  from  John  Randolph  to  the  Hardmrys^ 
dated  in  1 768,)  was  made  with  the  privity  and  smproba* 
tion  of  Richard  At  younger,  and  was  chargeable,  of  course^ 
to  him  as  executor,  to  be  accounted  for  at  the  final  settle- 
ment; that,  {yohn  and  Richard  the  younger  being  both 
dead,)  Z).  M.  Randolph  (the  son  of  Richard  the  younger 
and  one  of  his  executors)  having  acquired  by  assignment 
from  his  father  in  his  lifetime  the  bond  ot  j^635  15  1^ 
instituted  a  suit  thereon  in  the  General  Court,  and  recove- 
red a  judgment  for  the  full  amount,  although  the  accounts 
of  the  administration  of  Richard  the  son  had  never  been 
made  up,  and  John  had  never  been  reimbursed  for  the 
payment  to  the  Hanburys;  that  Dm  M.  Randolph  refused 
to  render  any  account  of  the  administration  aforesaid,  or 
to  allow  any  credit  for  the  said  ;^960  13  6,  although  the 
circumstance  that  the  bond  had  lain  more  than  20  years 
without  any  demand  of  payment  furnished  a  strong  pre- 
sumption that  some  right  to  a  set-off  existed;  and  although 
it  was  evident,  (since  the  payment  to  the  Hanburys  was 
s^ibsequent  to  the  date  of  the  bond,  and  to  discharge  a 
debt  properly  payable  by  Richard  the  younger,  in  his 
character  of  executor,  out  of  the  estate  of  Richard  the 
elder,  which  was  amply  sufficient;  since  no  account  of  his 
administration  had  been  made  up ;-— and  a  receipt  from 
the  Hanburys  to  John^  also  subsequent  to  the  date  of  the 
bond,  which  receipt  had  been  mislaid,  expressed  the  said 
payment  to  have  been  made  on  account  of  a  debt  due  from 
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the  estate  of  Rkkard  the  elder;) — ^thatsome  future  settle-  Novbkbcr, 
meat  was  intended  to  have  taken  place  between  Richard      1806. 

the  younger  and  Johm  and  that  D.  M*  Randolph  knew   ^— -y ' 

those  objections  to  the  discharge  of  Johr^s  bond  before  Randolph's 
he  accepted  an  assignment  of  it.  ^y- 

The  prayer  of  the  bill  was  for  a  full  discovery  and  an-  i^aTtoTph's 
awer  by  D*M*  Randolph  as  to  the  consideration  for  which       Em. 
the  said  bond  of  £035  15  1  was  given,  and  the  conside-    sndutlt^rs. 
ration  of  the  assignment  to  himself;  for  satisfaction  for 
the  payment  of  j^960  13  6  made  as  aforesaid  to  the  Han- 
bury9;  for  an  account  to  be  taken  of  the  administration  of 
Richard  the  younger  on  the  estate  of  Richard  the  elder, 
and  a  settlement  of  all  accounts  between  the  estates  of 
jfohn  and  of  Richard  the  younger ;  for  an  injunction  to  the 
judgment  of  the  General  Court  rendered  on  the  bond  of 
^635  15  1 ;  and  for  general  relief* 

To  this  bill  was  annexed  the  affidavit  of  jferman  Baker^ 
stating,  that,  about  the  year  1774,  he  was  appointed,  by 
the  Court  of  Henrico  County,  a  commissioner  to  examine 
the  account  of  the  administration  of  Richard  the  younger 
on  the  estate  of  Richard  the  elder;  that  some  progress 
was  made  in  the  settlement,  but  the  interruption  of  busi- 
ness occasioned  by  the  war  prevented  it  from  being  fi- 
nished ;  and  he  believed  that  Richard  the  son  never  made 
any  settlement  of  his  executorship,  nor  of  the  accounts 
between  him  and  his  brothers* 

The  answer  of  David  Meade  Randolph  states  that,  in 
1785,  he  accepted  from  his  father,  Richard  Randolph^  an 
assignment  of  the  said  bond,  as  an  indemnity  for  a  secu- 
rityship,  and  'for  advances  of  money  previously  made ;  that 
his  father,  he  believes,  was  the  only  acting  executor  of 
Richard  Randolph  the  elder,  the  payment  of  whose  debts 
nearly  absorbed  his  whole  estate ;  that  of  the  Bedford  \2jids 
he  knows  nothing,  but  had  understood  they  were  barren 
and  not  worth  sixpence  an  acre ;  that  he  knows  not  whe-  ' 

ther  they  were  ever  patented  or  sold  by  his  father;  that 
yohn  was  an  expensive  young  man,  and  lived  with  Richard 
till  his  marriage,  which  was  some  time  after  he  attained 
his  full  age;  that  Richard  annually  fiu-niBhed  him  with 
large  sums  of  money,  and  imported  goods  for  him  to  a 
considerable  amount;  that  an  account  annexed  from  the 
books  of  Richard  showed  that  in  1762  and  1769  a  larger 
sum  was  due  frqm  Jo/m  than  the  amount  of  the  said  bond, 
and  that  both  anteriour  and  subsequent  to  1769,  there  had 
been  but  little  variation  in  the  state  of  their  accounts ;  that 
although  Richard  might  not  have  settled  the  accounts  of 
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NovBMBEB»  his  executorship,  yet  the  circumstance  that  the  bond  had 
1806.       been  g^ven  by  yohn  after  he  came  of  age  was  an  evidence 

^ y— ^   that  it  was  due,  and  that  a  Court  of  Equity,  after  such  a 

Randolph's  lapse  of  time,  will  presume  so;  that  Virginia  estates,  es- 
£^-        pecially  at  a  distance,  are  well  known  to  be  unprofitable; 

Randolph's  ^^^  ^^  various  circumstances  of  JohtCa  being  the  bro- 
Exrs.        ther  of  Richard;  of  the  occlusion  of  the  courts  by  the  war, 

and  others,  and  the  consequent  exception  of  time  from  the  statute  of 
limitations,  sufficiently  accounted  for  the  bond's  having 
lain  so  long  undemanded;  that  John  must  have  been  26 
or  27  years  of  age  when  he  executed  the  mortgage  to  the 
Hanburysi  and  the  payment  made  to  them  is  supposed 
by  the  respondent  to  have  arisen  from  the  knowledge  of 
yohn  that  he  owed  so  much  to  his  father's  estate ;  that 
the  facts  stated  in  the  bill  appear  to  be  the  suggestions  of 
Jerman  Baker ^  who  knew  i^uch  of  these  transactions, 
and  who,  upon  seeing  the  bond  before  suit  was  brought, 
observed  that  he  was  satisfied  it  was  due. 

The  exhibits  filed  were,  1.  The  will  of  Richard  Ran- 
dolph the  elder,  dated  in  1747,  and  proved  in  1749.  2.  The 
mortgage  from  John  Randolph  to  the  Hanburys  dated  in 
1768,  reciting  the  loan  of  j^4000  sterling,  and  the  pay- 
ment by  yohn  to  them  of  ;^960  13  6,  on  account  of  the 
estate  of  Richard  Randolph  the  elder,  which  mortgage  was 
recorded,  in  the  same  year,  in  the  General  Court*  And  3* 
An  account  of  y,  Hanbury  &f  Co.  against  the  estate  of 
Richard  Randolph  the  elder,  for  balance  of  a  certain  yohn 
Randolph's  account  amounting,  in  May  1 75 1 ,  to  ;f  493  10  8. 
Upon  a  hearing,  in  March  1799,  the  bill  of  yohn  Ran-- 
dolph's  representatives  was  dismissed  by  the  Chancellor; — 
and,  on  an  appeal  to  the  Supreme  Court  of  Appeals,  that 
decree  was  affirmed.    (See  2  Call,  537.) 

But  in  May,  1 801 ,  those  representatives  were  permitted 
to  file  a  bill  of  review ;  which  states,  that  all  the  foregoing 
proceedings  took  place;  that  since  March,  1799,  when 
the  original  suit  was  finally  heard  in  Chancery,  they  have 
discovered  a  paper,  unequivocally  showing  the  payment 
aforesaid  to  the  Hanburys^  about  four  years  after  the 
date  oiyohn'^s  bond,  forthebenefit  of  RichardHtit  younger; 
that  Thomas  Randolph^  executor  of  yohn^  has  never  heard 
of  this  paper,  and,  from  infirmity,  has  taken  no  part  in  the 
transactions  of  the  estate;  that  yohn's  representatives 
ought  not  to  be  bound  by  a  decree,  in  which  the  said 
Thomas  Randolph  was  a  nominal  plaintiff,  and  the  suit 
itself  was  unattended  to ;  that  Ricjiard  the  younger  was 
the  guardian  of  yohn^  who  attained  full  age  in  1763 ;  that 
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yohn^9  bond  to  Sichardiht  younger  was  dated  in  1764;  Xovembkr, 
and  in  1768,  yohn  paid  to  the  Hanburys^  for  Richard      1806. 

the  younger,  at  the  mansion  house  of  the  latter,  >f  960  ^— y ^ 

13  6  steriing;  that  John  lived  for  more  than  ten  years  Randolph's 
after  the  date  of  his  bond;  and  no  payment  was  deman-        ^-y- 
ded  of  him;— >nor  was  it  assigned  to  David  M.  Ran-  Ran^doTpii's 
doiph  until  20  years  afterwards;   that  the  executrix  of       Exn. 
yohn  often  called  upon  his  creditors  to  present  their    and  others. 
claims,  and  she  never  heard  of  this ;  although  Richard 
the  younger  was  under  great  pecuniary  embarrassments^ 
and  was  not  restrained  by  any  cordiality  between  the  fa- 
milies ;  that  the  yohn  Sandoiph^  mentioned  in  the  account 
exhibited  by  D.  M.  Randolph^  plainly  related  to  a  differ- 
ent John  Randolph^  who  had  been  a  ward  of  Richard  the 
elder. — ^The  prayer  of  the  bill  is  for  a  review  and  rever- 
sal.    An  amendment  was  filed  to  the  bill  of  review;  sta- 
ting, that  yohn^s  minority  continued  fourteen  years ;  that 
he  was  educated  at  an  expense  of  not  more  than  ^50  per 
annum;  that  his  education  and  maintenance  were  to  be  at 
the  cost  of  his  father^s  estate ;  and  he  was  not  to  have 
possession  of  his  estate,  which  was  very  productive,  until 
full  age ;  that  the  residuary  estate  of  Richard  the  elder 
was  very  productive. 

The  answer  of  D.  M.  Randolph^  to  the  original  bill  of 
review,  says,  that  he  pleads  the  former  decree ;  that  he 
doubts  not  the  receipt  of  Hanhurifs  agents,  set  forth  in 
the  bill ;  that  he  admits  Thomas  Randolph  of  Dungeoness 
to  be  a  nominal  defendant ;  that  he  insists,  however,  that 
the  present  claim  is  not  varied  from  the  one  already  de- 
cided and  now  sought  to  be  reviewed ;  and  is  merely  ar- 
gumentative. In  his  answer  to  the  amended  bill,  he  de- 
nies the  productiveness  of  the  estate  of  Richard  the 
younger;  and  repeats  in  substance,  what  he  had  before 
said  in  his  first  answer;  admitting  that  the  accounts  of 
the  administration  of  Richard  the  younger  had  never  been 
settled. 

The  deposition  of  Su  George  Tucker — He  intermar- 
ried in  1778,  with  Mrs.  Frances  Randolph^  the  widow  oT 
yo^n,  but  meddled  not  with  the  settlement  of  the  accounts. 
yohn*s  executors  paid  30  or  40,000  dollars  into  the  trea- 
sury, in  satisfaction  of  his  mortgage  to  the  Hanbtirys* 
She  often  complained,  that  yohrCs  estate  should  have 
been  mortgaged  to  them  for  paying  a  debt  of  Richard  the 
younger  and  his  brother  Ryland^  and  urged  yohfi^s  exe- 
cutors to  bring  a  suit.  She  said,  that  yohn^  though  dis- 
satisfied, had  been  restrained  by  aiFection  for  Richard  the 
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No  V  B  MBEH,   younger  from  suing  him ;  that  she  always  considered  JohtCg 

1 806*       mortgage  to  the  Hanburys^  as  an  accommodation  to  Rich* 

^^-— yF^—J    ard  the  younger.    The  delay  of  a  suit  against  Richard  Aki& 

Randolph's  younger  may  be  ascribed  to  the  death  of  one  executor, 

£xr.        the  necessary  absence  of  another^  and  some  backwardness 

againtt  ^    ju  ^he  counsel  spoken  to,  to  sue  an  old  friend*     Tucker 

^^sM^"  *  never  heard  of  the  bond  in  question  imtil  1 785  or  1 786 ;  and 

and  othera.    Mrs*  Frances  Tucker  declared,  that  she  had  never  before 

heard  of  it.  At  length  in  December,  1787,  Tucker  issued 

.a  subpoena  in  chanceiy  in  this  business;  about  which  time 

Mrs.  Tucker  died.    The  bill  was  filed  in  April,  1788,  and 

contained  the  information  received  from  her ;  but  the  suit 

was  transferred  by  the  defendants  to  the  Circuit  Court  of 

the  United  States ;  and  abated  by  the  death  of  Mrs*  Tucker* 

The  deposition  of  Everard  Meade^^Tht  estate  of  Rich- 
ard the  elder  was  very  productive ;  and  made  100  hogs- 
heads of  tobacco  every  year.  He  was  intimately  ac- 
quainted with  John^  and  often  heard  him  say,  that  Rich- 
ard the  younger  was  indebted  to  him,  and  that  he  was 
afraid  that  he  should  be  obliged  to  sue  him. 

The  deposition  of  Paul  Carrington — He  speaks  of  the 
fertility  of  John^s  lands,  and  the  great  crops  which  were 
made  on  them,  and  were  received  by  Richard  the  younger. 
The  detail  is  minute,  and  tends  to  show,  that  jfonn  never 
could  have  received  satisfaction  from  Richard  the  younger. 

Tlic  exhibits  are — 

1.  The  account  of  the  agents  of  the  Hanburys  for 
^960  13  6  sterling,  against  the  estate  of  Richard  the 
elder;  and  their  receipt  of  that  sum  from  jfohn  Randolph. 
2.  A  similar  account  and  receipt  for  a  payment  made  to 
the  Hanburys  by  yohn  for  Ryland  Randolph.  3.  A  let- 
ter from  yohn  Randolph  to  Richard  the  younger,  dated 
Feb.  19,  1775,  speaking  of  the  obligations  of  the  former 
to  the  latter.  4.  A  letter  from  jfertnan  Baker  to  yohn 
Randolph^  dated  Dec.  11,  1772,  desiring  him  to  bring  all 
the  papers  between  him  and  Richard  iht  younger.  5.  Au? 
other  letter  from  Baker  to  yohn  Randolph^  June  30, 1772. 
It  speaks  of  Richard  the  younger  having  been  with  yohn^ 
and  Baker  supposes,  that  they  have  determined  on  som*^ 
mode  of  settling  their  accounts ;  and  that  he.  Baker j  will 
go  to  the  house  of  Ric/iardxht  younger  and  get  the  papers 
necessary  for  making  out  the  account.  6.  yohn  Randolph's 
will,  dated  July  25,  1774,  and  codicil,  dated  October  3, 
1 775.  7.  Several  judgments  of  Watkins  against  Richard 
the  younger,  and  of  Ware^  txtcwtor  oi  yones^  against  thi^. 
executors  of  Richard  the  younp^er.    8.  The  decree  of  the 
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Court  of  Appeals.     9*  Copies  of  the  bill  and  amended  November, 
bill,  to  which  St*  George  Tucker  refers  in  his  deposition.       1806. 

The  High  Court  of  Chancery  determined  upon  these    ^""^ "^^""^ 
proceedings  on  the  10th  day  of  September,  1801,  that  the  Ra^idolpb's 
bill  of  review  should  be  sustained,  and  the  injunction  to         ^• 
the  judgment  of  JD.  M*  Randolph^^  on  the  bond  of  John  Kj^^^oLPa't 
should  be  perpetual.     From  which  decree  an  appeal  was        Ezra. 
taken  to  this  court.  "«i  others. 

CaU^  for  the  appellant.    The  first  point  to  be  consider- 
ed is,  whether  it  be  in  the  power  of  a  Court  of  Chan- 
cery to  allow  a  bill  of  review  to  a  case  decided  by  this 
court.      In  Curry  v.  Burns,  (a)  this  question  was  mach   W  ^  Call, 
agitated  but  not  decided.  ^^ 

But,  if  a  bill  of  review  were  allowable  in  such  cases,  I 
shall  next  contend,  that  sufficient  matter  was  not  furnish- 
ed in  this  case  whereon  to  ground  it.  This  bill  of  review 
presents  the  same  case  as  the  original  bill.  It  seeks  the 
same  discovery  and  relief.  The  answer  is  the  same ;  the 
witnesses  are  the  same ;  and  the  plaintiffs  were  as  conu- 
sant of  the  first  cause  as  of  the  present. 

The  new  evidence  introduced  is  unimportant.  The 
receipt  for  the  nine  hundred  and  odd  pounds  paid  to  the 
Hanburys  proves  nothing  more  than  had  already  been 
proved  by  the  mortgage.  The  large  crops  spoken  of  by 
P.  Cktrrington  must  have  been  presumed  before,  Yrom 
such  a  large  estate.  This  circumstance  had  no  wvight 
in  the  original  suit,  because,  from  the  length  of  tim  ^  it 
was  a  fair  presumption  that  all  accounts  respecting  them 
had  been  settled.  [Here  Mr.  Call  referred  to  the  argu- 
ment in  the  original  cause.  2  Call,  545.]  But  Mr.  Car- 
ringion  does  not  speak  of  large  crops  from  his  oxvn  know- 
ledge.  It  is,  in  fact,  nothing  but  hearsay  evidence.— -The 
deposition  of  St.  George  Tucker  is  irrelevant.  He  recites 
the  mere  hearsay  declarations  of  his  wife ;  that  there  had 
been  no  setdement  of  accounts  between  John  and  Richard. 
This,  however,  seems  to  be  contradicted  by  JohtCa  giving 
his  bond  for  the  money,  and  a  mortgage  on  his  land,  to 
secure  the  payment  to  the  Hanburys.  The  bill  filed  by 
Tucker  does  not  even  state  that  there  had  been  no  setde- 
ment of  those  accounts.  The  presumption  is  that  John 
Randolph  was  indebted  to  the  estate  of  Richard  the  elder 
in  this  sum,  and  gave  his  own  bond  for  the  amoimt;  for, 
the  estate  of  Richard  being  sufficiently  ample,  there  wafl 
no  temptation  to  the  Hanburys  to  transfer  the  debt.-— The 
letters  of  Jertnan  Baker  were  objected  to  in  tlie  High 
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No  vEMBERy   Court  of  Chancery,  and  they  are  objected  to  here ;  because 

1806.       tliey  are  not  evidence,  but  only  a  correspondence  between 

^'— -y~^    third  persons.     The  affidavit  of  Baker  is  the  same  as  that 

RAwxraLPH'fl  filed  in  support  of  the  original  bill;  and  is  merely  an  ex 

Exr.        parte  proceeding.— The  first  suit  brought  by  Tucker  has 

R.^^?C«»-  no  influence,  because  it  did  not  demand  an  account,  but 
AN  DOLPH  ■-•  '  «,  -111  111* 

£xr8.  only  a  repayment  of  the  mne  hundred  and  odd  pounds. 
and  otben.  But,  even  if  it  had  demanded  an  account,  the  argument 
from  the  length  of  time  would  have  been  irresistible :  for 
the  suit  was  brought  in  1788,  and  the  testator  died  in  1 749. 
It  is  not  enough  to  produce  new  evidence  on  a  bill  of 
review ;  the  party  must  show  that  he  could  not  command 
it  in  the  original  suit.  All  the  depositions  taken  in  this 
case  might  have  been  taken  before.  But  new  testimony, 
(if  admissible,)  must  make  a  new  case;  and  ought  to  be 
sufficient  of  itself  to  found  a  decree,  without  the  aid  of  the 
former  testimony.  Would  the  new  testimony  in  this  case 
warrant  a  decree  in  favour  of  the  representatives  of  yohn 
Randolph  ?  [On  the  doctrine  of  Bills  of  Review,  Mr.  CaU 
referred  to  Hinders  Practice^  56,  57,  and  his  own  argu- 
ment in  Curry  v.  Burns,  3  Call,  188.] 

Other  circumstances  must  be  considered,  if  the  merits 
are  to  be  discussed.     It  will  be  s^d,  on  the  other  side, 
that  they  do  not  demand  an  account ;— they  ovlj presume 
that  the  bond  has  been  paid.     Let  it  be  remembered  that 
a  jury  (whose  province  it  emphatically  is  to  judge  of  pre- 
sumptions) has  sworn  that  it  was  not  paid.     If  diey  mean 
to  presume  that  the  profits  of  the  estate  were  sufficient  to 
absorb  the  bond,  then  they  only  ask,  in  another  form,  for 
an  account.     After  such  a  lapse  of  time,  all  the  books 
(^)4Bro.Ch.  agree  that  an  account  cannot  be  demanded.  (^)  In  like 
Rep.  258.       manner,. if  legatees  sleep  an  unreasonable  length  of  time, 
^Zd^^\^^'  and  do  not  demand  their  legacies,  a  Court  of  Equity  will 
Jr.  ^,  S.  c.  presume  them  paid,  (c)  So  will  a  mortgage  be  presumed 

(c)  ^  Vc8  Tr  ^^  ^^^^  ^^^"  P*^^  ^tr  20  years ; — ^unless  there  be  strong 
11.  ^yones  V.  circumstances  to  rebut  the  presumption.  And,  though 
TitrServille.     there  is  no  limitation  to  a  bill  of  review,  yet  after  20 

(d)  SBro.Ch.  years,  a  Court  of  Equity  will  not  reverse  a  decree,  (rf)  If 
,Rep.  639.       the  court  will  presume  an  ascertained  debt  to  have  been 

paid  after  that  length  of  time,  there  is  much  stroiiger  reason 
for  presuming  the  payment  of  the  profits  of  John  Ran-- 
dolph^s  estate. — After  a  certain  period,  merchants'  ac- 
counts are  presumed  to  have  been  settled;  notwithstanding 

(e)  Watson'8  they  are  excepted  out  of  the  statutes  of  limitations,  (js) 
Law  Partn.  Xhe  same  rule  is  well  known  to  apply  to  a  bond.  An  ac- 
^^^'  count  of  rents  and  profits  cannot  go  beyond  six  years,  in 
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£n|^aIld^— by  analogy  to  the  action  for  mesne  profits,  {f)  KoysMssa* 
We  shall  be  told  of  the  tobacco  mentioned  in  the  wiU       1806. 

of  Richard  Randolph^  the  elder^  as  being  in  England.   This  ^— -y ' 

circumstance  has  no  weight;  because  he  lived  two  years  y^^^^^^^^^ 
after  the  making  of  his  will,  and  probably  drew  the  pro-        £xr. 
ceeds  of  the  tobacco  himsdf :  or,  it  might  have  gone  to-      ^aUm 
wards  the  support  of  his  family,  and  a  provision  for  his  >^a  ^o**'"'* 
daughters.  ^o^  otheiv. 

If  it  be  said  that  John  Randolph  was  to  be  supported 
out  of  the  estate ;  it  may  be  answered,  so  were  all  the  fa-  (/)  5  Vet. 
mily.— If  his  estate  went  to  maintain  others,  the  estate  of  ^^']^^*^ 
others  went  to  maintain  him.    The  legacies  were  to  be  ^ 
paid  after  the  expenses  of  the  family  were  deducted;  and 
John  being  the  youngest  child,  his  estate  was  therefore 
exhausted.  « 

The  letters  from  John  Randolph  to  his  brother  Richard 
speak  of  his  obligations  to  him;  and  are  evidence  that 
Richard  haA  done  him  justice* 

Hau^  for  the  appellees.  It  is  to  be  regretted  that  Mr% 
Call  should  have  entered  into  an  investigation  of  the  sub* 
ject,  upon  points,  which  he  was  well  aware  would  not  be 
insisted  on  by  the  opposite  counseL  This  court  having  . 
decided  that  the  giving  of  a  bond  {nrecluded  a  settlement 
of  accounts  prior  to  its  date,  it  must  have  been  obvioiis 
that  no  account  of  the  profits  of  John  Randolph's  estate, 
anterionr  to  the  bond,  would  be  demanded  by  his  repre* 
sentatives.  Our  only  object  is  to  obtain  a  credit  for  the 
payment  of  the  nine  hundred  and  odd  pounds  made  by 
John  Randolph  to  the  Hanburys  on  account  of  a  debt  due 
them  from  the  estate  of  Richard  Randolph  the  elder;-— to 
be  applied,  as  far  as  necessary,  to  the  bond  given  by  John 
to  Richard  Randolph  the  younger ^  the  executor  o(  Richard 
the  elder* 

He  then  proceeded  to  discuss  the  merits. . 

In  this  cause,  the  counsel  for  the  appellees  admit,  that 
the  judgment,  of  the  Court  of  Appeals,  in  the  original  suit, 
is  conclusive,  so  far  as  it  decides  questions  arising  from 
the  facts  in  the  record  then  before  the  court. 

But  they  contend,  that  the  cause,  now  before  the  courts 
is  essentially  different  from  that  formerly  determined. 

This  difference  rests  on  two  points : 

1st.  Since  the  decision  of  the  original  suit  by  the  High 
Court  of  Chancery,  and  the  translation  of  the  cause  to 
this  court,  a  written  document  (admitted,  in  the  answer 

o  d 
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KovBMBsa,  to  the  bill  of  review,  to  be  geiiaiiie)bas  been  discovered^ 

1806*       and  is  now  exhibited. 
^*>-*^       This  document  proves,  that,  on  the  20th  day  of  PeArw- 

llAWDOLm't  ^^  ^  ^^^'*  (j^^^^^  ^^^^  years  after  the  dale  of  the  bond) 

Exr.        John  Randolph  exonerated  Richard  Randolph^  Jr«  from  a 

again$t      debt  of  ^^960  13  6  due  ft*om  him  (as  executor  of  his  fa- 

**E^'"'*  ther)  to  Capel  &f  Osgood  Ha$dmry:  for  which  debt  a  suit 

*  mA  othm.   ^^  ^tn  depending  in  Tork  County  Court. 

From  the  evidence  in  this  cause,  it  is  to  be  presumed 
that  this  debt  was  contracted  by  Richard  Randolph^  Jr.  after 
His  father's  death.  It  was  a  debt  therefore  for  which  he 
Was  individually  responsible.  The  evidence  here  meant  is 
found  in  the  will  of  E.  Randolph  the  elder,  which  makes 
no  mention  of  debts,  though  written  apparently  with  great 
caut'  m,  and  speaks  of  a  large  quantity  of  tobacco  in  the 
lianus  of  C  &f  O.  Hanhury^  as  well  as  others.  In  ftbct  it 
is  to  be  inferred  bom  this  very  clause  in  the  will  that  R* 
R.  the  elder  was  a  creditor  of  the  Hanburys;  and,  there* 
fore,  that  the  debt  in  question  must  have  been  contracted 
by  R.  Randolph  the  executor  after  his  father's  death* 

This  debt  then  of  £9GO  13  6,  due  from  R.  R*  Jr.,  being 
a  debt  for  which  he  was  individually  responsible,  the  pay* 
ment  of  it  by  y*  J?.,  at  his  request,  makes  the  latter  a 
creditor  of  the  former  for  so  much. 

A  clearer  posidon  than  that  just  stated  cannot  be  pre- 
sented to  the  mind:  and,  to  make  it  an  argument,  ccnclu- 
sive  in  this  cause,  nothing  nK>re  is  necessary  than  to  prove 
the  truth  of  the  facts  on  which  it  rests. 

The  first  part  of  the  proposition,  ^^that  the  debt  of 
**;^960  13  6  was  a  debt  ibr  which  R.  R.  Jr.  was  indivi- 
-  **  dually  responsible"  it  is  presumed,  is  already  shown  to 
be  true.  But,  even  if  this  part  of  die  proposition  should 
be  changed;  and  it  should  be  stated,  merely,  that  /?.  JR#  Jr. 
was  indebted  as  executor  of  R.  B.  the  elder,  for  transac-* 
tions  in  the  lifetime  of  the  latter,  the  inference  will  not 
be  affected.  For,  if  an  executor  is  sued  for  a  debt  con* 
traeted  by  his  testator,  and  a  friend  pajrs  the  debt,  at  his 
request^  this  friend  is  the  creditor  of  the  executor,  who  is, 
unquestionably,  personally  and  individuaily  responsible  to 
him* 

The  second  part  of  the  proposition,  ^'  that  the  debt  wgs 
**  paid  by  jfohn  Randolph^  is  now  demonstrated  to  be  true 
by  the  actual  production  of  a  receipt  in  ftill  to  R.  JR*  Jr. 
from  the  persons  to  whom  he  was  indebted  ;*--<an  impor* 
tasit  fact  not  appearing  in  the  other  cause. 
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The  tUxd  &ct  embraced  by  the  proposition  is  no  leis  H»vKMBsa« 
material ;  and,  in  my  estimation,  no  less  absokitely  certairu  ^   1 806* 
The  consent  of  Richard  Randolph  Jr.  to  this  payment  is 
not  proved  by  any  written  document;  but,  diat  J.  R.  step*  R^iri>ai*»K»fc 
ped  forward,  and  assumed  the  pajrment  of  the  debt,  at  the        £gr. 
request  of  R.  R^  Jr.  is  a  very  c^ious  inference  from  the      sgaitiH 
fiwts  proved,  or  admitted,  in  the  cause.  **  E^'*** 

In  the  first  place,  it  is  improbable  that  y.  R.  should    andotUts. 
have  taken  this  debt  upon  himself,  unless  his  aid  had  been 
solicited  by  his  brother  R*  R*  Jr. 

Secondly,  R^  R.  Jr.  having  y.  i?.'«  bond  for  about  £  760 
(f.  e»  £655  15  1  with  interest  from  the  3d  April,  1764,) 
had  a  right  to  require  his  aid  in  the  pajrment  of  this  debt. 

Thirdly,  R.  R*  Jr.  wanted  aid:  for  it  appears,  from  the 
necount  abovementioned  prefixed  to  the  receipt j  that  he 
was  actually  saed  in  Tori  County  Court  for  this  debt :  a|id 
the  writing  by  which  that  aid  is  given  bears  date  at  CurU$ 
the  place  of  his  residence. 

Lasdy,  his  possession  of  this  bond,  for  more  than  30 
years,  without  suit  or  demand,  and  at  a  time  when  he 
wanted  money,  is  a  proof  that  he  considered  it  as  pcud— 
Tliebond  is  dated  3  April,  1764;  and  is  assigned  3  March, 
1785;«— 20  years  and  11  months  afterwards. 

Notwithstanding  the  answer  to  the  amended  bill,  the 
fact  that  R.  R*  Jr.  was  embarrassed  in  his  affairs,  and 
that  he  wanted  money  is  supposed  to  be  proved.  The 
answer  to  the  original  bill  (in  stating  the  consideration  for 
the  assignment  of  the  bond  to  the  defendant)  expressly 
declares  that  the  assignment  was  intended  by  Richard  Ran* 
dolph  Jr.  as  an  indemnity  to  the  defendant  for  his  securi- 
tyships^  and  advances  of  money  for  his  father  the  said 
jRichard  Jr.— .Surely  a  man  may  truly  be  said  to  be  em* 
barrassed  and  to  want  money,  when  he  applies  to  a  son 
just  entering  into  the  world,  for  pecuniary  aid,  and  when 
that  son  is  in  danger  of  suffering  from  his  fadier^s  mis-> 
application  of  a  brother's  effects. 

jfohn.  Randolph  viewed  this  transaction  in  the  same 
lignt  in  which  (as  has  been  urged)  R*  R.  viewed  it.  This 
remark  is  founded  on  the  circumstance  that  y.  R.  kept 
possession  of  the  receipt*  Why  did  he  retain  it,  unless 
he  regarded  it  as  a  document  proving  a  claim  against  his 
brother?  The  reason  why  he  did  not  urge  this  claim  is  ob« 
vious.  H^  had  only  executed  to  the  Hanburys  a  mort« 
gage;  and  it  would  have  been  harsh  in  him  to  have  pres« 
sed  his  brother  for  the  difference  between  the  bond  and 
mortgage;  (i.  e.  about  j^480)  until  he  had  actually  paid 
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KoircMBKRy  it.     But  he  did  not  pay  it.     (The  payments  nrhich  have 
1806.       taken  place,  have  been  made  by  his  sons.)  Thus  we  sec 
\_-y— ^   clearly  why  no  demand  was  made  upon  Ae  bond,  by  iZtcA- 
Rando'lph's  ^^^  Jr^and  why  no  demand  was  made  for  the  surphis  by 
,Exr.        y.  R.  on  the  mortgage  and  receipt,  although  yohn  Ran^ 
agairut  ^    dolph  always  regarded  himself  as  a  creditor  of  his  brothen 
eTm'"  *      There   is  nothing,  then,  in  this  case,  which  places  it 
«nd  othen,    beyond  the  operation  of  a  rule  supposed  to  be  universal- 
ly true ;  that  where  a  debtor,  whose  bond  is  payable,  ad- 
vances money  to  his  creditor,  or  to  another,  at  his  credi- 
tor's request,  he  is  entitled  to  a  credit  against  his  bond, 
for  the  advance  thus  made ;  unless  it  can  be  shown  that 
he  has  got  credit  in  some  other  way.    The  defendant's 
counsel,  (feeling  the  force  of  this   argument)    suggest 
that  the  sum  of  jf960  13  6  was  y.  i?.'s  own  debt;  that 
is,  his  proportion  of  the  debt  due  to  the  Hanburys  from 
the  estate  of  Richard  the  elder. 

That  this  suggestion  is  consistent  with  the  unequivo- 
cal and  correct  declaration  in  the  amended  answer,  ^*that 
the  execution  of  the  bond  by  J.  R.  to  R.  R*  Jr.  is,  bodi 
in  law  and  equity,  to  be  considered  as  a  settlement  of  all 
preceding  transactions,''  will  not  perhaps  be  urged  liy  the 
defendant's  counsel. 

But  a  suggestion  is  not  sufficient,  according  to  the  doc- 
trine above  laid  down:  the  suggestion  must  be  shown  to 
be  true. 

As  far  as  proof  is  exhibited  on  this  point  in  the  caxise, 
the  fact  seems  to  be  directly  otherwise.  The  estate  of  R*  R. 
Senr.  is  charged,  in  the  account  prefixed  to  the  receipt 
abovementioned,with  the  amount  of  an  account  proved — 
^^^894  11 ;  interest;^  64  15  6;  and  costs  of  suit  ^1  7  0= 
£  960  13  6.  This  sum  then  was  manifestly  the  ivholt  debt 
due  from  the  estate  of  J?.  R.  Senr.;  being  actually  the  debt 
for  which  suit  was  brought,  and  the  payment  of  which, 
the  receipt  acknowledges  to  be  a  full  satisfaction.  This 
John  Randolph  undertook  entirely  to  discharge.  If  y. 
R.  had  undertaken  to  pay  one  fourth  there  would  thien 
have  been  some  colour  to  the  supposition  that  he  was 
paying  only  his  proportion  of  the  debt. 

On  this  subject  a  remark  occurs,  perhaps  worthy  of  no- 
tice, i?.  R.  Senr.  died,  (as  has  already  been  argued,)  not 
only  clear  of  debt^  but  possessed  of  money  or  tobacco  in 
the  hands  of  his  merchants.  This  was  made  a  fund  for 
the  payment  of  his  daughters'  fortunes ;  /^  3000  sterling, 
(the  only  charge  on  the  estate,)  being  to  be  paid  by  the 
proceeds  of  the  sales  of  land  claimed  under  an  order  of 
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comiciL    These  two  funds  united  the  testator  Uwugfat  lfoTBMBBm» 
adequate  to  the  paym^it  of  the  legacies.  He  even  dispo-       1806. 
■es  of  the  surplus.    Now,  if  the  suggestion  relied  on  be  ^— -y^— ^ 
kirrect,  the  management  of  Sm  R^  Junr.  must  have  been  Ri^iniotFtt'i 
/wretched  indeed,  or  his  extravagance  excessive.   After  a        £xr. 
minority  of  fourteen  years,  J.  R.  is  found  to  owe  to  his       again*t  ^ 
brother  H.  R.  Junr.  upwards  of  £600  currency,  and  to  ^^  e5«'"'* 
the  ffanhtrys  upwards  of  £  900  sterling,  while  £.  R.  Junr.   uA  othen. 
was  in  possession  of  an  estate  which  had  maintained  his 
Ctther's  family,  kept  them  clear  of  debt,  left  money  in 
hand,  and*  was  actually  increasing  in  vidue  every  year,  by 
the  accession  of  new  labourers.   Is  this  credible.^  in  addi- 
tion to  this,  it  must  be  observed  that  John  Randolph  was 
entitled  to  his  maintenance  and  education  out  of  the  estate 


generally,  and  was  not,  until  he  attained  full  age,  to  have 
die  lands  and  slaves  devised  to  him.  R*  R»  Junr.  could 
not  therefore,  in  law  or  equity,  either  as  guaidian,  or  ex- 
ecutor, charge  y.  R.  widi  any  part  of  his  transactions 
with  the  Hanburys  or  any  other  persons:  and,  even  if  he 
could,  it  is  to  be  presumed,  (as  this  defendant  himself 
remarks,)  that  aU  transactions  were  setded  when  the  bond 
"was  given  in  April,  1764. 

There  is  another  debt  comprehended  in  the  mortgage.—. 
Did  John  Randolph  owe '^1500  sterling  to  Ryland  also? 
or  did  he  generously  pledge  his  estate  for  both  his  bro- 
thers ?— He  owed  neiuier. 

How  is  this  reasoning  repelled?  The  attempt  to  repel 
it  is  not  made;  but  refuge  is  sought  in  the  argument  of 
coimsel,  and  in  the  decision  of  this  court,  at  the  former 
hearing.    ^ 

This  cause,  say  the  appellant's  counsel,  is  precisely  tlie 
same  as  it  was  before:  in  other  words,  the  facts,  that  J. 
R*  paid  to  the  Hanburya  at  his  brother^ a  request  £  960 13  6, 
for  which  his  brother  was  sued;  that  he  procured  their 
receipt  in  full  for  his  brother;  and,  in  order  to  secure  the 
IfanourySj  executed  a  mortgage ;  are,  in  substance,  the 
same  with,  and  no  more  than,  the  naked  fact  of  the  exe- 
cution of  the  mortgage!  A  difference,  no  less  material, 
than  obvious,  at  once  presents  itself.  The  execution  of 
the  mortgage  by  y.  i?.  for  a  debt  recited  to  be  due  from 
R.  R.  Jr.,  as  executor  (which  was  all  that  appeared  before 
the  court  at  the  hearing  of  the  original  cause,)  did  not,  in 
law  or  equity,  exonerate  /?•  R.  ^.'s  promise,  bond,  or 
mortgage  to  pay  jB.'s  debt  to  €•  does,  not  exonerate  B. 
The  evidence  now  produced  proves  that  R*  R*  Jr.  was 
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NovcMUK^  sttcd  for  the  debt  in  the  mortgage  mentioned,  and  that  he 
1806.      was  completely  relieved  by  his  brother  y.  R* 

The  mortgage  itself,  though  it  stated,  did  not  preve^ 

Randolvb'«  ^^  ^^y  ^^^^  ^^  ^^^  from  R.  R*  Jr.  to  the  Hanburif^. 

£xr.        It  was  probable^  but  not  certain.    The  evidence  now  ex- 

againtt  ^  hibited  does  prove  (as  has  been  already  shown,)  that  a 

^^E^i^"'*  debt  was  due;  and  that  y.  R.  paid  it  at  the  request  of  i?. 

anioU^n.   R'J^»  Besides,  the  answer  admits  it  unequivocally.  R.Hm 

was  actually  sued ;  and  the  debt  u  as  settled  at  his  own  house. 

What  did  the  mortgage  prove  against  R.  R»?   Nothing* 

At  the  former  hearing,  there  was  no  evidence  that  J.  Rm 

ever  paid  a  farthing  of  the  mortgage.     It  is  now  alleged, 

without  contradiction,  and  can  be  proved  to  be  true,  that 

the  greater  part,  if  not  the  whole  of  the  mortgage,  has 

been  paid.     But  this  is  not  material;  because  R*  R»  Jr« 

zvas^  at  all  events,  exonerated. 

Are  these  distinctions  merely  nominalP 

2.  A  second  point,  not  appearing  before  the  court  in  the 
original  suit,  but  which  nozu  appears,  is  this:  There  never 
was  a  fair  trial  of  the  cause  at  law.  The  ground  of  de- 
fence against  the  bond .  is  that  payment  has  been  made* 
This  is  a  question  of  fact  peculiarly  proper  for  the  deci- 
sion of  a  jury:  and  this  court,  if  not  satisfied,  will  refer 
it  anew  to  a  jury,  if  there  has  been  no  default  in  the  party 
requiring  this  reference. 

In  the  case  now  before  the  court,  the  writ  was  served 
on  Mr.  Tucker  the  husband  of  the  executrix — ^perhaps  on 
the  executrix  herself.  But  she  died  long  before  the  judg- 
ment, and  of  course  Mr.  Tucker  ceased  to  be  a  party.  The 
other  defendants  were  nominal  defendants  only,  and,  in 
fact,  on  them  no  process  was  ever  served.  An  appearance 
v/as  entered  for  them;  but  the  judgment  passed  without 
any  defence ;  nor  after  the  death  of  74rs.  Tucker  was  there 
a  person  in  being  competent  to  make  any.  D.  M.  Ran-- 
dolph^  in  his  answer,  admits  that  Thomas  Randolph^  the 
executor  of  jfohn^  was  only  a  nominal  plaintiff,  and  that  it 
is  probable  he  never  knew  of  the  institution  of  the  suit. 

It  has  been  objected  that  a  bill  of  review  cannot  be  had 

after  a  decision  by  the  Court  of  Appeals.     This  position 

is  true  in  one  branch  of  the  subject;  as  to  errour  of  law 

apparent  on  the  face  cf  the  decree;  but,  unquestionably 

untrue,  as  it  relates  to  a  bill  of  review  on  the  discovery 

Cf)  See  Mit-  ofnetu  matter  (^g).    Even  the  discovery  of  such  new  evi- 

f  inl's  Plead-  dcnce  as  has  been  exhibited  in  this  cause,  would  be  a 

4  vili.'^is^^"  g^o^J^d  for  a  new  trial  at  law  (/i). 

{k)2Vfsis\\.^6.  Ambltrv.Wyld.  2  Blacks.  955.  Broadhcadv.  Marskali,kc.  3  Burr.  1771, 
Fabriliu*  k.  Cook. 
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But  it  is  said  that  John  Randolph  assumed  this  money  Novembkf,. 
to  the  Hanburys  because  he  owed  it.     Mr.  Call  forgot  that  ^    1806. 
Richard  Randolph  was  at  that  time  in  possession  of  John^s 
bond;  and  that,  of  course,  he  had  a  right  to  expect,  from  Randolph** 
the  jtisttce<f  if  not  the  friendship  of  his  brother,  some        ^^'^ 
assistance  in  the  payment  of  the  debt  to  the  Hanburys^  for  iu/dolfh's 
which  Richard  was  then  sued.     But  do  not  people  often        Exis. 
assume  to  pay  money  for  others  when  they  are  not  indebt-   •^^  others. 
ed  to  them  ?     It  appears  from  the  same  mortgage  that 
yohn  Randolph  also  undertook  to  pay  a  large  debt  for  his 
brother  Ryland.     It  is  asked,  what  temptation  could  the 
Hanburys  have  to  agree  to  a  transfer  of  the  debt  from  the 
estate  of  Richard  Randolph  the  elder,  (which  was  very 
ample,)  to  John?    The  mortgage  furnishes  a  sufficient 
reason.     It  was  to  get  a  permanent  security,  and  interest 
upon  their  money,  according  to  the  usual  course  of  busi- 
ness at  that  period.     We  are  entitled  to  a  discount  for 
this  money  against  the  bond:  the  other  side  must  show 
that  John  Randolph  owed  it.    The  execution  of  the  bond 
in  1764  precluded  both  parties  from  an  investigation  of 
prior  accounts.     How  was  it  possible  for  John  Randolph 
to  have  owed  this  money?     He  was  entitled,  under  his 
father's  will,  to  a  maintenance  out  of  the  estate ;  and  can 
it  be  possible,  (considering  the  productiveness  of  his  £a« 
ther's  and  his  own  estate,)  that  his  proportion  of  a  debt  to 
the  Hanburys  could  have  been  nine  hundred  and  sixty 
pouruk!     But  neither  in  law  nor  equity  could  Richard 
Randolph  (who  was  his  ffttardiari)  charge  him  beyond  the 
profits  of  his  estate. 

We  are  told  that  no  evidence  can  be  adduced  on  a 
bill  of  review  which  might  have  been  had  in  the  original 
suit;  and  that  all  the  testimony  now  brought  forward  was 
equally  in  the  power  of  the  party  before.— To  this  it  may 
be  answered  that  the  original  bill  was  filed  by  Jerman 
Baker  merely  as  the  friend  of  John  Randolph's  represen- 
tatives ;  that  Thomas  Randolph^  his  executor,  knew  no- 
thing about  the  aiFairs  of  the  estate,  as  is  confessed  in  the 
answer;  and  that  the  representatives  of  John  Randolph 
were  all,  at  that  time,  infants.  Who,  then,  was  to  step 
forward  in  behalf  of  this  orphan  and  helpless  cause? 

It  is  argued  that  it  is  impossible  to  distinguish  between 
a  demand  of  an  account ^  and  the  present  claim  for  a  discount. 
The  account  demanded  in  the  original  suit  was  of  trans- 
actions before  the  date  of  the  bond.  The  court  decided 
that  after  such  a  length  of  tim*-",  and  a  bond  had  passed  from  . 
yohn  Randolph  to  Richard,  the  subject  must  forever  rest. 
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NovEMBcm,   "What  we  now  claim  is  a  (Bscaunt  agadnst  the  bond,  upon  a 

1806.       transaction  subsequent  to  its  date. 
^——V"--^       As  to  the  great  affection  expressed  by  yohn  Randolph 
I      Ramdolpr's  for  his  brother  Rickardj  it  only  proves  that  he  would  the 
£^-        more  willingly  come  forward,  as  his  friend,  to  relieve  him 

Exrs. 

and  otfaen.  Randolph^  on  the  same  side.  The  answer  of  David  Mm 
Randolph  admits  that  no  settlement  took  place  between  his 
father  Pichard  Randolph  the  younger,  and  y^An  Randolph. 
Consequently  the  bond  of  1 764  is  not  affected  by  the  pre* 
sumption  arising  from  the  length  of  time.  As  long  as  that 
,  bond  exists,  John  has  a  right  to  a  discount  for  so  much  as 
he  made  himself  liable  for  on  account  of  the  estate  of  his 
father:  for  though  R.  Randolph  the  younger  was  the  ex« 
ecutor  of  his  father,  yet  the  debt  being  contracted  after 
the  testator's  death,  the  executor  was  personally  responsi* 
ble.  In  1763  John  Randolph  came  of  age;  in  1764  the 
bond  was  given  before  he  was  acquainted  with  his  rights 
under  his  father's  will.  The  immense  estate  which  pas- 
sed through  the  hands  of  the  executor,  Richardii^&  young- 
er, (of  which  he  never  rendered  any  inventory  or  account) 
suificiently  proves  that  John  must  have  been  entitled  to 
something  considerable. 

In  1775,  John  Randolph  (died:  his  bond  to  Richard 
was  given  in  1764:  in  1768,  he  executed  the  mortgage  to 
the  Hanburys^  payable  in  ten  years :  until  thei  expiration 
of  the  time  specified  in  the  mortgage  (i.  e*  1778)  John 
could  not  demand  the  surplus  of  Richard*  A  further 
reason  for  his  waiting  was,  that  the  money  due  on  the 
mortgage  was  psud  into  the  publick  treasury.  If  that 
pa3rment  had  exonerated  John  Randolph^  then  Richard 
would  have  been  liable  for  the  surplus,  according  to  the 
scale  of  depreciation  only. — It  was  not  until  long  since 
the  revolution  that  what  would  be  the  effect  of  those 
payments  was  decided.  The  bond  from  John  Rcmdolph 
to  Richard  was  not  known  to  exist  till  the  year  1785,  when 
Mrs*  Tucker  mentioned  the  claim  of  John  on  the  estate 
of  his  brother  Richard*  Her  husband,  for  some  time,  de- 
clined any  interference  in  the  business ;  unul,  at  length, 
(on  her  repeated  solicitations,)  a  suit  was  brought  in  1787, 
or  1788.  This  suit  abated  by  her  death;  and  her  hus- 
band (who  was  only  a  nominal  party)  ceased  to  have  any 
interest  in  the  subject.  If  the  general  doctrine  of  pre- 
sumptions may  be  repelled  by  particular  ^circumstances, 
surely  the  particular  circumstances  enumerated  in  this 
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caae  will  form  a  sufficient  apology  for  the  delay  on  the  November^ 
part  of  John  Randolph's  representatives.  1806. 

The  mortga^  left  it  doubtful  whether  the  money  was   ^ v'* 

paid  or  not.  But  the  receipt,  dated  at  Curies^  (the  place  Randolph's 
of  residence  o{  Richard  Randolph  the  younger,)  and  sub-         Kxr. 
joined  to  an  account,  headed,  "  Dr.  the  estate  of  Richard  ^^^^^f^^*^ 
Randolph   deceased,  &c."  proves   clearly   that  Richard       Ews. 
Randolph   the   younger  (against  whom   suit  had  been    aaidoiUcn. 
brought  for  this  same  debt)  was  liberated  by  means  of 
his  brother  John's  undettaking  to  pay  it. 

None  of  the  authorities  cited  by  J/r.  Call  go  to  show 
that  a  bill  of  review  will  not  lie  in  such  a  case  as  the  pre* 
sent.  In  Curry  v.  Burns  (t)  it  was  not  decided  whether  (/)3CalllS3. 
a  bill  of  review  might  be  brought,  after  a  case  had  been 
determined  in  this  court;  and  Mitford  (j)  only  doubts  0)Page  79. 
whether  it  will  lie  for  an  errour  in  the  decree  itself  after 
affirmance  in  parliament ; — but  expressly  says  that  it  has 
been  permitted,  upon  discovery  of  new  matter  after  such 
affirmance.  It  would  be  a  mere  mockery  (said  Mr,  Ran- 
dolph) to  allow  us  a  bill  of  review  on  the  ground  of  new 
evidence  unless  we  were  permitted  to  show  how  such  evi- 
dence would  affect  all  tne  circumstances  in  the  original 
cause.-— If  all  the  evidence  and  circumstances  in  this  cause 
be  considered,  there  can  be  no  doubt  but  we  are  entitled 
to  a  discharge  ft-om  the  payment  of  the  bond  ^vhich  gave  * 
rise  to  the  original  suit. 

Wtckham^  in  reply.  The  counsel  on  the  other  side  have 
considered  this  cause,  as  if  it  had  never  before  been  de- 
cided by  this  court,  or  by  any  other.  Many  of  their  ar- 
gunvents  might  have  deserved  attention,  if  most  of  the 
points  had  not  been  originally  settled.  But,  after  the  prior 
decision,  (upon  the  same  evidence  in  substance,)  the 
door  is  forever  closed.  Nothing  is  now  produced,  except 
what  might  have  been  brought  forward  before,  either  in 
a  court  of  law  or  of  equity.  It  is  said,  however,  that  the 
cause  was  neglected  by  the  representatives  of  John  Ran- 
dolph. This  is  not  to  be  presumed. — On  the  contrary  it 
appears  that  Mr*  Baker^  who  defended  them  at  law,  not 
only,  after  the  judgment,  drew  the  bill  of  Injunction,  but 
made  affidavit  to  it. 

There  is  no  evidence  that  the  new  matter  was  discover' 
ed  since  the  determination  of  the  original  suit.  Additional 
circumstances  to  facts  before  in  issue  do  not  furnish  a 
ground  for  a  bill  of  review.    This  bill  ought  not  to  have 
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NovEMBE.,  fc»»affawWatan-Butitwccmtradedth«t,Aebfflhav^ 
1806.  been  granted,  the  parties  may  go  at  large  into  the  cvi- 
— y '   dence. — ^This  court  sits  here  to  correct  Ac  errours  of  in- 

]Ia2iik>i.fh'8  feriour  courts  in  every  particular;  and  in  the  exercise  of 

En-         that  power,  they  will  judge  whether  the  bill  of  review 

asainn  ^   ought  to  have  been  granted,  (on  the  new  evidence  brought 

Ex^'re'"  '  forward  in  support  of  it,)  or  to  have  been  refused, 
and  others.  What  is  this  new  evidence  ?— The  deposition  of  SU 
George  Tucker  contains  only  the  declarations  of  his  wife 
founded  on  the  information  received  by  her  from  her  for- 
mer husband,  John  Randolph.  The  deposition  of  Paul 
Carrington  proves,  indeed,  that  John  Randolph  was  in- 
possession  of  a  large  estate;  but  it  does  not  say  that, 
(like  most  rich  planters,)  he  might  not  have  been  largely 
^ndebt. 

But  their  great  reliance  is  upon  the  receipt.  This  does 
not  materially  vary  the  evidence  arising  from  the  mort- 
gage. There  could  have  been  no  doubt  (when  this  cause 
was  formerly  before  the  court)  that  John  Randolph  had 
undertaken  to  pay  this  debt  to  the  Hanburys.  It  is  said, 
however,  that  the  mortgage  was  only  a  collateral  under- 
taking that  Ae  money  should  be  paid.  This  was  not  a 
collateral  undertaking  on  the  part  of  John  Randolph;  but 
the  debt  was  made  his  own.  Could  the  Hanburya  have 
demanded  this  money  of  Richard  Randolph^  after  the 
mortgage?  The  court  never  would  have  dismissed  the 
original  bill,  if  it  had  been  supposed  that  John  Randolph 
merely  undertook  to  secure^  by  a  mortgage  on  his  own 
estate,  a  debt  due  from  Richard.  The  bill  was  dismissed 
because  the  court  thought  the  debt  was  his  own. 

But  it  is  argued  that  it  does  not  appear  that  John  Ran- 
dolph owed  any  thing  to  the  Hanburys.  How  does  it  ap- 
pear that  Richard  owed  them  any  thing?  There  is  an  ac- 
count exhibited  agsdnst  John,  and  also  against  the  estate 
of  Richard  ihe  elder,  and  a  mortgage  given  by  John;  but 
there  is  no  account  against  Richard  the  younger,  in  his 
individual  character;  nor  is  there  any  evidence  that  the 
money  secured  by  the  mortgage  was  to  be  paid  for  the 
benefit  of  Richard. 

There  is  no  evidence  that  Richard  Randolph  was  sued 
in  Tork  County  Court  for  the  debt  which  John  Randolph 
secured  by  the  mortgage  on  his  estate.  The  extract  certi- 
fied by  the  clerk  of  the  Court  is  not  evidence,  because  not 
the  best:  and  the  rules  of  evidence,  (which  are  the  same 
in  equity,  as  at  law,)  always  require  the  best  evidence  the 
nature  of  the  case  will  admit  of. 
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In  the  former  argument  it  might  have  been  asked  (as  Novemssr, 
it  may  be  now,)  how  came  yohn  Rando^h  to  pay  Ridi*       1806. 
ar{f8  debts?  To  this  inquiry  it  may  be  answered,  that  not   ^*— y— ^ 
only  all  investigation  ol  diis  subject  is  closed  by  the  deed  &Avooi.»«'a 
of  John  Randolph;  but  that  the  several  sons  of  Richard        £^* 
Rando^h  the  eider j  being  indebted  to  the  Hanhurys  for  r^^"  ,,1^ 
dealings  charged  to  his  estate^  paid  their  respective  pro-        Zxn, 
portions  as  they  came  of  age;  and  that  Johny  (being  the    sadothets. 
youngest)  made  provision  for  his  part  last  of  alL  But  why 
did  not  the  appellees  go  to  the  Hanburys  and  ascertain 
the  origin  of  this  account?  We  (having  in  our  favour  a 
judgment  at  law,  a  decree  in  equity,  and  an  affirmance 
Dy  this  court  of  that  decree,)  were  not  bound  to  make  the 
inquiry. 

It  is  asked,  how  is  it  possible  that  yohn  Randolph  could 
have  been  in  debt,  considering  the  affluence  of  Richard 
Randolph  the  elder  f  and  his  will  is  resorted  to,  in  order 
to  show  the  situation  of  his  estate.  This  is  a  very  uncer- 
tam  criterion  by  which  to  judge  of  men's  circumstances. 
Many  large  estates  are  bequeathed  by  persona  who  have 
Utde  remaining  after  the  payment  of  their  debts.***-He 
was  probably  much  in  debt. — It  was  the  fashion  of  the 
times*  If  men  were  active  the  temptation  to  speculate 
in  lands  and  negroes  generally  involved  them  in  large 
purchases  of  that  kind  of  property  ^^if  indoleni^  they* 
were  in  debt  of  course.  "  Why  did  yohn  Randolph  give 
his  bond  for  this  money  ?'*  The  onty  rational  presump- 
tion is,  that  the  debt  being  due  for  advances  made  and 
articles  furnished  for  the  sons  of  Richard  Randolph  the 
elder,  yohn  was  only  called  upon  by  the  executor  to 
give  his  bond  for  his  own  part. 

But,  say  the  counsel  for  the  appellees,  Richard  Ran-^ 
dolph  was  personally  liable ;  and  the  payment  made  by 
jfohn  must  have  been  for  him.— This  does  not  ^pear.  . 
The  account  of  the  Hanburys^  headed,  "  Dr.  the  estate 
oi  Richard  Randolph^  &c."  is  conclusive  evidence  that 
the  money  was  not  due  from  Ric/iardy  (the  executor,)  but 
from  the  estate  of  his  father.  Every  person,  conversant 
with  the  mode  of  doing  business  in  those  times,  knows  that 
it  was  the  constant  practice  to  make  advances  for  the  use 
of  the  whole  family  of  a  deceased  person,  and  to  raise  an 
account  against  his  estate.  Suits  in  Chancery  against  the 
children  for  their  respective  parts  have  been  common. 
The  probability  is,  that  this  debt  was  contracted  by  Rich- 
ard  at  the  instance  of  yohn^  and  for  the  purpose  of  esta- 
blishing a  credit  by  which  he  might  purchase  slaves  with 
hlUs  on  London*— «The  expenses  of  setthap'  every  new 
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NovEMEE^si,   estate  in  this  country)  were  usually  provided  for  by  a 
1806-    ^  credit  in  England. 

The  bond  of  John  Randolph  to  Richard^  together  with 

|lANi>oLrii'8  interest,  amounted,  at  the  time  when  the  former  gave  the 

^•^T'        mortgage  to  the  Hanburys^  only  to  between  seven  and 

Eandolpu*8  ^*6^*  hundred  pounds  currency — ^whereas  the  mortgage 

Exrs.        to  the  HanMirys  was  for  nine  hundred  and  odd  pounds 

ami  others,    sterling.    If  the  mortgage  was  to  go  as  a  satisfaction  for 

the  bond ; — ^would  not  yohn  Randolph  have  taken  some 

voucher  for  the  excess  ?  and  would  he  not  also  have  taken 

up  his  bond?— But  he  did  neither;  and  this  is  conclusive 

proof  that  the  mortgage  related  to  a  different  transaction. 

Curia  advtsare  vulu 

Saturday^  22d  November.  The  President  delivered  the 
opinion  of  the  court— -^^  That  the  bill  filed  in  this  cause, 
**  for  reviewing  the  decree  and  proceedings  therein  men** 
tioned,  ought  not  to  have  been  received  or  aUowed  by 
the  High  Court  of  Chancery;  as  it  does  not  show  any 
••  new  matter,  or  disclose,  or  refer  to  any  new  evidence, 
•*  sufficient  to  ground  a  bill  of  review,  or  reversal  of  the 
**  decree  prayed  by  the  said  bill  to  be  reviewed  and  re- 
^^  versed,  nor  does  the  new  evidence  taken  and  produced 
**  in  this  cause,  in  suiy  manner  prove  or  warrant  the  same." 

Decree  of  the  High  Court  of  Chancery  reversed;— 
Injunction  dissolved,  and  bill  dismissed  with  costs. 
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SELECT  CASES 

RELATING  CHIEFLY  TO  POINTS  OF  PRACTICE 

DECIDED  BY 

THE  SUPERIOUR  COURT  OF  CHANCERY 

FOR  THE  RICHMOND  DISTRICT, 

IN  THE  THIRTY-FIRST  YEAR  OF  THE  COMMONWEALTH. 

CREED  TAYLOR,  ESQUIRE,*  CHANCELLOR, 


Johnson  and  others  ascainst  White's  Exrs.  Monday^ 

^  ^  2d  MajTh, 

Upon  an  appeal  from  a  decree  of  Pittsylvania  County       1807, 
Court. 

In  this  cause,  master  Commissioner  Greenhow  made  a 
report  to  the  last  term ;  and,  early  in  the  present  term,  the 
decree  of  the  court  below  was  reversed,  and  a  decree  en- 
tered agreeably  to  the  report  of  the  Commissioner,  to 
which  no  exceptions  were  then  filed :  and  now  J/r,  Wick- 
hamj  counsel  for  the  appellees,  moved  to  set  aside  the 
decree  and  to  file  exceptions  to  the  report. 

Per  Curiam*  The  eighteenth  rule  of  this  court  requires  ^  suit  is  not 
that  exceptions  to  reports  should  be  filed  thirty  days  be-  ^^n^t^Jl^""'' 
fore  the  term  at  which  they  may  be  acted  upon ;  but,  not-  ground  of  ex- 
MTithstanding  this,  the  rule  will  not  be  so  construed  as,  at  ceptions  to  a 
any  time,  to  preclude  a  party  from  the  benefit  of  excep-  Commission. 
tions;  but  the  hearing  of  die  cause  is  not  to  be  delayed  on  unfcss'they 
that  account ;  nor,  miless  the  exceptions  are  filed  within  were  filed 
the  time  prescribed  by  the  rule,  and  good  cause  be  shown,  ^^'^y  *K^'« 

The  exceptions  may  now  be  filed :  and  the  entry  so  °^^^^^  ^^'f 

ii*i»^  11  1  111       term,  aiicl 

amended,  as  to  let  it  appear  they  have  been  overruled ;  the  g-ood  caiise 
eourt  not  perceiving  in  them  any  reasonable  objection  to  l>e  shown; 
the  decree  as  it  now  stands.  but  the  court 

will  receive 
such  excep- 
tions at  any 
•  The  appointment  of  Creed  Taylor y  Esq.  to  the  office  of  Judge  of  the  time ;  pn>vUl- 
Superiour  Court  of  Chancery  for  the  Richmond  District,  (whiclt  was  ed  the  hcar- 
noticed  atOe  page  viii,)  was  made  by  the  executive  during"  the  recess  of  ing*  of  tlie 
the  General  Assembly,  according  to  the  practice  under  the  fourteenth  cause  be  not 
anicle  of  the  Constitution  ofthis  Commonwealth.  That  appointment  was  thereby  de- 
uoanimously  confirmed  by  the  Legislature  at  their  next  session.  layed. 


202^  8UPE&I017R  COURT  OF  CBAVCBRT  FOR  THE  RICHMOND  DISTRICT. 

Soiurdaff  LowTHER  agiunst  The  Commokwealtb* 

180r.  '       ^^  ^^  appeal  from  a  decision  of  the  Auditor  of  Publick 
V  .  _        J  accounts. 

Where  l«id        ^^  hundred  and  seventy-three  acres  of  land,  belong^ng^ 

U  sold  with    to  James  AndersoTiy  late  sheriff  of  Harrtsvn  County,  were 

Warranty,  &  gold  in  1791,  for  arrearages  due  by  him  to  the  Common- 

^^Ihe  '*  ^^*^^^^  5  ^^^  *^  plaintiff  became  the  purchaser,  at  the  price 

ought  to  reoo.  of  jf  81  10  O  J  in  State-road-CertificateSy  which  were  paid 

▼er  of  the       into  the  treasury.     The  plaintiff,  in  1 794,  sold  the  land  to 

^h"^i'  "^f    ^^^  Powers;  but  at  what  price  does  pot  appear:  AndersorCa 

the  land  at*     ^^^^^  (^^  account  of  some  irregularity  in  the  sale,)  brought 

the  time  of  e-  suit,  in  the  superiour  court  of  law  held  at  Morgantonim;  and 

▼iction,  but     Jn  1793,  recovered  the  land.     Poivers  then  brought  suit^ 

S^SrJl^'  against  the  plaintiff,  and,  in  1799,  recovered  8901^  and 

intere^and    costs ;  the  supposed  value  of  the  land  and  improvements, 

coits.  .at  the  time  of  eviction,  or  recovery. — ^The  plaintiff  then 

applied  to  the  Auditor  of  publick  accounto  to  be  paid  the 

amount  thereof ;  which  the  Auditor  refused ;  and,  thereup^ 

on,  the  plaintiff,  upon  his  petition,  was  allowed  an  appeal 

to  this  court* 

Randolph^  for  the  appellant. 

The  Attorney  General^  for  the  Commonwealth- 

Per  Curiam.  Upon  what  ground,  the  Superiour  Court 
of  Law  at  Morgantown  determined  in  favour  of  Ander- 
son^s  heirs,  does  not  appear;  but,  probably,  upon  the  one 
suggested  by  the  Attorney  General;  however,  be  that  as 
it  may,  it  is  a  court  of  competent  jurisdiction,  and  the 
judgment  thereof  remains  in  full  force ;  and  proves  that 
Powers  has  been  evicted  from  the  land,  and  that  he  has 
recovered  of  the  plaintiff  the  sum  of  S901,  besides  costs; 
and  it  is  supposed  (for  it  does  not  appear  in  the  record) 
that  this  sum  includes  the  price,  with  interest,  which  he 
gave  for  the  land,  or  its  value  with  the  improvements,  at 
the  time  of  his  eviction^  or  recovery.— The  only  question, 
therefore,  is,  what  shall  the  plaintiff  recover  of  the  Com- 
monwealth? Shall  it  be  the  sum  recovered  of  him?  or 
that  which  he  gave  when  he  hoa^tat  Anderson^s  sale? — 

The  opinion  of  the  court  is,  that  the  value  at  the  Ume 
of  the  contract^  and  not  at  the  time  of  eviction^  should 
form,  in  all  cases  of  warranty^  the  true  standard  of  dama^ 
ges,  the  rule  for  ascertaining  which  value  should  be  the 
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price  given*    Ptnvers^  therefore,  should  have  recovered     Makch, 
of  the  plaintiiF  the  price  which  he  gave,  with  interest,  and       1807. 

costs ;  and  the  plaintiff  (by  the  same  rule)  should  recover   ^— -y ^ 

of  the  Commonwealth  what  he  paid  into  the  treasury;  so    lowtheh 
that  each  person  in  turn  will  receive  back,  with  interest,    a^aintt  tlio 
what  he  has  advanced.     For  if  the  sum  recovered  by  Common- 
Powers  comprehends  the  value  of  the  place  as  increased^  w«altii. 
from  any  cause,  not  produced  by  himself,  he  should  not, 
on  that  account,  recover  any  thing  more,  of  any  person^ 
than  the  sum  he  gave,  with  interest:  and,  if  he  had  im- 
proved the  place,  he  should  not  have  recovered,  (even  at 
law,)  of  the  plaintiffs  for  those  improvements;  because 
they  were  not  sold  by  Aim,  and  of  course  no  warranty  on 
his  part  extended  to  them;  but,  for  such  improvements^ 
Powers  should  recover  oj'  those  who  evicted  him^  and  there- 
by took  from  him  the  fruits  of  his  07vn  labour;  the  value 
of  which  should  be  estimated  at  the  time  when  he  yielded 
possession  thereof.  Therefore,  unless  the  parties  will  con- 
sent, (or  their  counsel  for  them,)  that  one  of  the  master 
commissioners  of  this  court  shall  report  the  value  of  the 
State^road-CertiJicateSs  paid  into   the   treasury,   by   the 
plaintiff,  an  issue  will  be  directed,  to  ascertain  that  value ; 
the  amount  whereof,  with  interest,  will  be  decreed  to  the 
plaintiff;  and  the  auditor  directed  to  issue  a  warrant  upon 
the  treasury  for  the  same. 

The  parties  consented  that  a  commissioner  might  act 
in  the  case ;  and  the  counsel,  on  both  sides,  expressed 
their  satisfaction  with  the  decision* 


Carter  against  Washington  and  others,  v  Monday^ 

16th  March. 

The  complainant  obtained  an  injunction,  in  this  court.  Where  the 
to  stay  waste.     After  the  answers  of  the  defendants  had  compUinuit 
come  in,  and  the  cause  was  set  down  for  hearinc:,  the  J'^^BiUof.ln- 

__       1  .        ^  J.   J  ®'  junction  dies; 

complainant  died.  ifter  answer 

filed,  and  be- 

Botts^  for  the  defendants,  stated  that  the  representa-  ^?"^  a'deci* 
tivcs  of  the  complainant  were  numerous,  much  dispersed,  c^J^e- inl- 
and not  well  known ;  and  that  it  would  be  difficult,  if  not  der  may  be 

obtaine(i,  on 
the  motion  of  the  defendant,  that,  unless  the  representatives  of  the  complainant  shall  ap- 
pear, Mrithin  a  ccrtxdn  time  fixed  by  the  Court,  and  cause  tlie  suit  to  be  revived  in  their 
names,  the  Injunction  shaU  stand  dissolved. 
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impossible,  to  trace  their  persons,  rights,  or  residence,  so 
as  to  serve  any  order  of  court  upon  them.  He  therefore 
moved  that  an  order  might  be  entered,  that,  unless  the 
representatives  of  the  compllainant  should  come  in,  before 
the  end  of  the  next  term,  and  cause  the  suit  to  be  revived 
in  their  names,  the  injunction,  to  stay  waste  should  stand 
dissohxd,*  as  an  act  of  this  day. 

Which  motion  was  granted  accordingly. 


Where  the 
defendant 
dies,  after  fi- 
.  ling- his  an- 
swer to  a 
Bill  of  In- 
junction, and 
before  a  deci- 
Bionof  the 
cause ;  an  or- 
der may  be 
obtained,  on 
the  motion  of 
his  represen- 
tativcB,  that, 
unless  the 
compbinant, 
\vitl>in  a  cer- 
tain time  fix- 
ed by  the 
Court,  shall 
Vevive  the 
suit  ag-ainst 
them,  tlie  In- 
junction shall 
stand  dissoU 
^'ed. 


Keni^eR  against  Hord. 

The  defendant,  in  this  case,  had  died  after  the  filing  of 
his  answer;  and  now  Botts^  for  his  representatives,  moved 
that  an  order  might  be  entered,  that  the  injunction  should 
stand  dissolved  as  an  act  of  this  day,  unless  the  complain- 
ant, on  or  before  the  last  day  of  the  next  term,  should 
revive  the  suit  against  the  representatives  of  Hord.  He 
cited  the  order,  in  the  case  of  Carter  v.  IVashzng'tOfi,  as  in 
point. 

Per  Citriam.  A  difference  may,  perhaps,  be  taken  be- 
tween the  two  cases :  and  the  rules  of  the  court  should  be 
settled  on  very  mature  deliberation.  At  a  subsequent 
day,  the  judge  observed  that  the  motion  had  been  consi- 
dered by  the  court ;  that  no  distinction,  in  principle,  could 
be  discovered  between  this  case  and  that  of  Carter  v*  Wash- 
ington^  and  that  the  order  might  be  entered  as  moved  for. 

N.  B.  An  agi'eement  at  the  bar  prevented  the  entiy. 


Friday,  Marr's  Admr.  as^amst  Miller's  Exr.  and  others. 

27\h  March,  ^     > 

An  erroneous      ^^  ^^^  ^^ist  term,  a  decree  was  improperly  entered  in 
cntryof a  De-  this  case,  by  the  inattention  of  the  counsel  who  drew  it ; 

crce  may  be 

rectified  upon  motion,  at  a  succeeding^  term;  and  any  mistake  committed  by  tlie  officers 

of  the  court  or  gentlemen  of  tlic  bar  miy  be  cjrected  in  like  mjinuer. 
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and  the  question  now  was,  whether  it  could  be  amended  ^   Makcs, 
upon  motion.  1 807. 


Per  Curiam*  The  practice  of  this  court  heretofore,  and 
of  the  Federal  court  of  this  place,  has  been  inquired  into ; 
and  it  appears  that,  in  all  cases,  Vhere,  by  ini8take\  an 
entry  has  been  made,  it  has  been  rectified,  upon  motion; 
and,  where  any  errotu*  has  been  committed  by  the  officers 
of  the  court,  or  gentlemen  of  the  bar,  it  has  been  correct- 
ed  in  like  manner. 

L^  the  decree  therefore  be  set  aside ;  and  be  entered 


nowy  as  it  should  have  been. 


Gallego  against  Quesnall^s  Admr. 


Mark's 

Admr. 

againtt 
Miller's 

Esrt. 
andothen. 


In  this  case,  the  injunction  had  been  granted  in  1794, 
and  the  question  made  by  George  K.  Taylor^  counsel  for 
the  defendant,  was,  whether,  as  the  injunction  was  dissol^ 
ved^  at  the  last  term  of  this  court,' the  bill  may  not  in  this 
term,  be  dismissed,  under  the  act  of  assembly  passed  20th 
January  1804.     (See  Rev.  Code. 'vol.  2.  ch.  29.  sectl  3.) 

Per  Curiam*  Although  the  words  of  the  act  are,  "  that 
**  m  all  cases  where  hereafter  any  injunction  shall  be 
"  wholly  dissolxfedy  the  bill  of  the  complainant  shall  stand 
^^  dismissed  of  course,  with  costs,  unless,  at  the  next  term, 
*'•  sufficient  cause  shall  be  shown  against  it,"  yet  the  con- 
struction of  this  law  should  be  confined  to  injunctions, 
awarded  since  the  act;  and  should  not  be  applied  to  those 
cases  which  were  on  the  docket  before;  and  such  the 
court  understands  to  have  been  the  uniform  course  of 
the  court  since  the  passage  of  the  law.  Such  too,  wa^ 
the  construction  given,  by  the  court  of  appeals,  to  the- act, 
of  179^,  which  autnorized  the  assignee  of  a  bond  with  a 
collateral  condition  to  sue  in  his  own  name.  See  Craig 
V.  Crcng^  1  Call  483;  and  several  cases  since,  in  the 
same  court,  supporting  the  same  principle.  The  bill  must 
'  stand,  and  take  its  regular  course  upon  the  docket* 


Saturdoff 
28rA  Hatth, 

The  act 
pasted  the 
30th  of  Jftny. 
Id04| concer- 
ning the  dU- 
mission  of 
bills  of  in- 
junction in 
certain  cases* 
does  not  ap- 
ply to  bills 
filed  before 
Uiat  act  took 
effect. 
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MAY  TERM,  1807. 

Anoktmous. 

»  I 

A  sheriff's  In  several  cases,  at  the  last  term.  Decrees  nisi  were  ca- 
returnof  the  tered  upasrainst  the  defendants  for  want  of  an  appearance 

service  ox  H  r    o  jr. 

Decree  nisi,  ^^^  answer:  copies  of  which  decrees  were  returned  ser- 
orof  any  pa-  ved  by  deputy  sheriffs^  (without  affidavit  of  the  service,) 
P*J"o'4*''*?'  and  were  made  the  ^ound  of  a  motion  for  final  decrees, 
lua  J^cia/cal  '^^  only  question  was,  as  to  the  sufficiency  of  the  notice. 

pacity,  ought  * 

to  be  autJien-      Per  Curiam*     In  all  cases  where  a  sheriff^  is  bound  to 

fida^t!  ^^  ^^  ^^^  *^  **^^  official  capacity,  his  return  should  be  considered 
as  evictence  of  the  act  unless  the  contrary  be  shown;  ^ut 
when  he  is  called  on  to  do  that  which  any  other  person 
may  do,  and  which  he  is  not  by  virtue  of  his  office  bound 
to  do,  although  he  may  do  it,  he  does  it  as  any  other  in- 
dividual,— not  as  an   officer:   and  therefore  his  return 
should  not  be  regarded  as  any  better  evidence  that  the 
act  has  been  performed  by  him,  than  a  like  return  should 
be,  if  made  by  2i  private  individual.     In  this  case,  if  the 
copy  of  the  decree  had  been  served  by  a  private  individu- 
al, he  would  have  to  prove  it,  by  his  affidavits  and  so 
must  the  sheriiF, — because  he  acted  in  this  case  as  an  in- 
dividualy  and  not  as  sheri£f :  he  could  not  be  punished  for 
a  faise  return  of  that  which  was  not  directed  to  him,  and 
which  he  was  of  course  not  bound  to  receive ;  and,  if  he 
did  receive  it,  he  found  in  it  no  particular  directions  to 
him,  more  than  to  any  one  else.     Whether,  therefore,  he 
or  any  other  individual  should  return  it,  it  must  be  ac- 
companied by  an  affidavit. 

Motion  for  a  final  decree,  at  present,  denied:  and  the 
bar  requested  to  take  notice  that  the  practice,  upon  this 
point,,  is  now  settled. 


Friday,  Williamson's  Admr.  against  Afflrberrv* 

X»t  May. 

An  injunc-        On  an  appeal,  brought  up  by  petition,  from  the  court 
tionoughtnot  of  Fhmonna  county. 

onthe?w?und      ^^  action  of  debt  was  instituted  on  the  common  law 
tJiattbe  plain*  side  of  the  court  of  Fluvanna^  in  the  name  of  jfokn  WU^ 
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Uamsonju  against  die  appellee*     After  a  judgment  was       May. 
obtained,  the  defendant  at  law  filed  a  bill  in  equity  pray-      1807. 
ing  an  injunction  to  the  judgment^  on  the  ground  that  the  ^' 
fla\iitiS(^yohnWUiiamsonJu)  was  dead  at  the  time  of  William- 
commencmg  the  suit.     To  this  bill  there  was  a  demurrer      ^dmr 
for  want  of  equity.     It  having  been  discovered  that  jfohn      against 
Willtamson  Jr.  was  in  truth  dead,  the  demurrer  was  with-      Apple- 
drawn,  and  the  administrator  with  his  will  annexed  ad-      ■»n»v. 
mitted  a  party  defendant,  who  also  filed  a  demurrer  to  the  tjff  ^tUw 
equity  of  the  bill  \  which  demurrer,  on  argument,  was  was  dead  be- 
overruled.  .  ^^^  the  judp- 

Hentngy  in  support  of  the  petition  for  an  appeal,  stated  {]^"g\^|IJ  his 
that  the  county  court  ought  not  to  have  received  the  bill  name.    But 
of  injunction;  and,  having  received  it,  ought  to  have  sus-  this  errour 
tained  the  demurrer.  '***'"!f  dij 

It  is  clear  that  a  court  of  equity  had  no  jurisdiction  over  !^rit  of  erroi^ 
this  case ;  it  being  a  mere  errour  in  factj  which  ought  to  coram  nobis. 
have   been  corrected  by  a  writ  of  errour,  coram  nobis* 
(Lill.  Abr.  704.  pi.  C.  Imp,  pract.  K.  B.  532 — 2  Saund.  Ifaninjunc- 
101  a,  WiUiams's  notes.)  '  ^«?  ^  P?»^- 

The  impropriety  of  making  a  party  a  defendant,  in  the  case,  the  le- 
first  instance,  whom  the  complainant  himself  admitted  to  gal  represen- 
be  dead,  must  be  obvious.     As  no  process  of  the  court  ^^^^  °^^^* 
could  reach  the  party  who  was  dead,  this  irregularity  im-  ^a^^^ur 
posed  on  his  repreaentative  the  necessity  of  being  admit-  to  ^e  bill, 
ted  a  party,  that  there  might  be  an  end  of  the  cause.     But,  and  tlie  de- 
in  deciding  the  cause  upon  the  demurrer,  which  was  pro-  *"^^'^®J|5''^ 
perly  filed,  the  court  ought  to  have  sustained  It.  ^^^    *"* 

Decree  of  Fluvanna  court,  overruling  the  demurrer,  re- 
versed with  costs. 
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On  the  first  of  January^  1807,  Paul  Car&ington,  JEap 
one  of  the  Judges  of  the  Supreme  Court  of  Appecus^ 
resigned  hks  office;  and  inclosed  his  commission  in  the 
foliovnng  letter  addressed  to  the  Govemour: 


^^  Charlotte  County,  January  1st,  1807. 
"  Sir, 


(t 


^^  Having  served  my  country  forty-two  yeiu*s  without 
intermission ;  twenty-nine  of  tnose  years  devoted  to  the 
'^judiciary  department ;  and  being  now  in  the  seventy -fifth 
**year  of  my  age;  I  think  it  time  for  me  to  retire  from 
^^publick  business,  to  the  exalted  station  of  a  private 
**  citizen.  Under  this  impression,  I  think  proper  to  re- 
•*  sign  my  office  of  a  Judge  of  the  Court  of  Appeals,  In- 
^^ closed  is  my  commission,  with  a  resignation  annexed; 
^*  and  I  no  longer  consider  myself  a  member  of  that  ho- 
^nourable  Court.  This  you  will  be  pleased  to  communi- 
*'  cate  to  the  honourable  General  Assembly  now  in  session, 
*^  to  whom  my  highest  respects  are  tendered,  with  a  w^ell- 
*^  founded  hope,  that  the^-  honest  labours  may  promote 
the  publick  welfare. 


u 


i& 


With  my  compliments  and  unfeigned  respects  to 
^^  that  Honourable  body,  your  aids  and  associates, 
I  am,  most  affectionately. 

Your  friend  and  fellow-citizen, 

Paul  Carrington. 

*'  His  Excellency 

"  William  H.  Cabell,  Esq. 

"  Govefnour  of  Virginia,  Richmond." 


During  this  session  of  the  legislature,  an  act  passed  de- 
claring that  the  vacancy  which  had  occurred  by  the  re- 
signation of  Paul  Carrington^  Esq*  of  his  office  of  Judge 
of  the  Court  of  Appeals,  should  not  be  supplied*  by  the 
appointment  of  a  successour :  that  the  said  court  snould 
hereafter  consist  of  four  Judges,  any  three  of  whom  to 
constitute  a  court,  till  another  vacancy  should  occur;  after 
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^ich  event  the  court  should  consist  of  three  Judges,  any 
two  of  whom  should  constitute  a  court. 

The  terms  of  the  court  were  also  akered. — Before 
the  passing  of  this  act,  the  Supreme  Court  of  Appeals 
held  two  terms  in  the  year;  one  commencing  the  10th  of 
Aprils  die  other  the  10th  of  October;  and  were  unlimited 
in  their  sessions.  By  the  act  of  1806,  (chap.  22.-^  see 
also  Rev.  Code.  vol.  2.  chap.  102.)  there  are  to  be  three 
terms,  as  follows,  viz: 


C  Itt  to  comineiioe  the  Itt  day  of  yon. 
Thc<  2nd    - 


C3d 


Ut  of  June    - 


^  ^  JimdicU 
dA)-«. 


-AS 


CASES 
ARGUED  AND  DETERMINED 

IN 

THE  SUPREME  COURT  OF  APPEALS 

OF 

VIRGINIA. 

IN  THE  THIRTY-FIRST,  AND  THIRTY-SECOND  YEARS 
OF  THE  COMMONWEALTH. 


Tuesday,  '  CHESHfRE  OgablSt  ATKINSON. 

1807.  In  this  case  the  following  points  were  decided* 

1.  That  an  attachment  would  not  lie  from  this  court 
The  Court  of  against  a  sheriff  for  proceeding  to  carry  into  effect  an  ex- 
AppealsjtriU  ecution  under  a  decree  of  a  Superiour  Court  of  Chancery, 
AttaSracnt"  ^^^^  ^  appeal  had  been  granted  in  vacation*  by  the 
•gainst  a  Judge  of  that  court;  (although  the  sheriff  had  notice  of 
■herifi'for  5ie  appeal;)  if  such  proceeding  by  him  took  place  before 
toc^^^^"to  *^^  record  was  brought  up;  for  it  was  said  to  be  no  con- 
eiTectui'exe-  tempt  to  this  court,  until  the  cause  was  depending  therein* 
cution  under  2v  That  the  act  of  the  last  session  of  Assembly,  (1806, 
f  ^*^^S'  h  ^^*  ^^*  ®^^^*  ^*'^  which  declares  that  no  appeal  m>m  a 
aiTappealhM  decree  of  a  Superiour  Court  of  Chancery,  nor  any  writ  of 
been  granted  errour  Or  supersedeas  shall  be  granted  by  the  Court  of 
by  the  Judge  Appeals  in  court  but  only  by  a  Judge^  or  by  the  Judges 
noim^  it-  ^^reof  during  the  term,  or  in  vacation^  was  not  meant  to 
although  he  extend  to  such  a  supersedeas  as  is  merely  auxiliary  to  the 
bad  notice  of  proceedings  of  the  court ;  for  example,  to  stay  the  execu- 
the  appeal ;  ^j^^  Qf  ^  decree  of  a  Superiour  Court  of  Chancery ;  where 
ceed^ng  took  *^  appeal  had  been  granted  in  vacation,  and  no  8U|)eT8e- 
place  before  deas  had  been  awarded  at  the  time, 
the  record 

was  brought      Prcsent  Judges  Lyons,' Fleming  and  Roane.  * 

Such  a  Sa«     .   *  ^^  revited  Code«  Ist  vol.  chap.  64.  sect  59-  as  to  granting  ^peals 
pertedeas  as  *'*^***tioa. 
is  merely 

auxiliary  to  the  proceedings  of  the  court  maybe  granted  is  court/  notwithstaodiag  the 
'  4th  sect  of  the  Act  of  1806,  concerning  tlie  Court  of  Appeals. 
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Buchanan  against  Leerigbt.  Tue^Jaj, 

^  2hote  2d. 

This  was  an  appeal  from  a  decree  of  tke  Superiour  Interest  is 
Court  of  Chancery  for  the  Staunton  District,  jj^'^^^^^  ^  *'j 

The  appellant,  on  the  1st  of  October  1796,  executed  a  jj^^oU  'wite^ 
mortgage  to  die  appellee  to  secure  the  payment  of  ;^  1350;  cedent  to  the 
the  proviso  in  which  mortgage  was  m  the  ususd  form,  ^™  appoint- 
that,  if  the  mortgagor  should,  pay  to  the  mortgagee  the  p^y^^^^^^Q^ 
said  sum  of  money,  **  on  or  before  the  1st  of  December  money,  with- 
"  1800,  or  within  sixty  days  thereafter,  then  &c,"    There  out  an  ex. 
was  also  a  covenant  on  the  part  of  the  mortgagor  to  pay  pr^'ssiipula- 
fhe  said  sum  **  on  or  before  the  day  and  year  aforesaid,'*  ^^-^^ ,  ^^^ 
{viz*  the  1st  of  December  1800)  ^^  or  within  sixty  days  implication 
"  thereafter;"  and  a  stipulation  between  the  parties,  that  noibeingsuf- 
"  provided  the  said  sum  of  money  shall  be  punctually   ^'^^ 
^^  paid  on  or  before   the  tim.es  stipulated  and   thereby  The  counsel 
^  agreed  on,  that  then  and  in  that  case  no  interest  shall  for  the  ap. 
"  accrue  or  be  char  (red  thereon^'^    There  was  no  other  ex-  P^"*^*'  '^*y 

t^  uuTf*  lll\  fin 

presftion  in  the  mortgage  which  related  to  the  payment  appeal  out  of 
of  interest*  its  turn  on 

Thedecreeofthe  Chancellor  was,  that  unless  the  principal  ^^  Oockct, 
sum  imth  interest  from  the  first  day  of  October  1796  (the  ^^^''^^ 
date  of  the  mortgage,)  were  paid  on  or  before  a  certain  confess  er* 
day,  then  the  mortgaged  premises  should  be  sold,  &c«  four. 
From  this  decree  an  appeal  was  taken  to  this  court. 

Hay  for  the  appellee,  moved  to  take  up  the  cause  out  of 
its  turn  on  the  docket,  as  a  delay  case,  it  not  presenting 
any  point  for  argument.  He  admitted  that  there  was  no 
express  stipulation  for  the  payment  of  interest  from  the 
date  of  the  mortgage ;  and  if  that  was  not  implied  by  the  - 
subsequent  argument  of  the  parties,  that  in  case  the  money 
was  punctually  psud  no  interest  should  accrue  or  be  charged 
thereon^  the  decree  was  erroneous  so  far  as  it  gave  in« 
terest  from  the  1st  of  October  1796  (the  date  of  the 
mortgage)  to  the  the  1st  of  December  1800,  (the  time  of 
payment.-— )He  was  therefore  willing,  if  the  court  should 
be  of  that  opinion,  to  confess  errour  as  to  the  interest  an- 
tecedent to  the  1st  of  December  1800,  and  take  a  decree 
for  the  principal  and  interest  subsequent  to  that  time;—* 
which'  was  ordered  accordingly;  that  being  such  a  decree 
as  the  Superiour  Court  of  Chancery  ought  to  have  entered. 

Present  Judges  Lyons y  Flemings  and  Roane. 
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Jams  and  odiers  qgamtt  UuLt. 

Tuetday,         '^^^^  ^^  ^"1  appeal  from  a  judgment  rendered  by  die 
ytme  ^.     District  court  of  Hardy  on  a  tbrthconiing  bond*    The 
The  •herifPs  ^^Lecution  on  which  the  iorthcomingtbond  was  founded, 
failing^  to        was  recited  in  the  record,  but  it  did  not  appear  that  the 
make  a  re-      sheriff  had  made  any  return  thereon, 
e^ution  it        '^^*®  omission  at  first  created  some  difficulty.     But  it 
no 'ground      ^^  observed  that  the  law  only  directed  the  sheriff  to  re* 
for  reverting^  tumthe  forthcoming  bond  to  the  clerk's  office  from  whence 
*>^«^**"^    the  execution  issued,  (Rev.  Code.  chap.  151,8ect«  13,pa« 
a  f>rS»com.    298.)  wikss  otherwise  directed hy  the  creditor;  (Rev.  Code, 
in^  bond  u-    chap.  249,  sect.  5,  pa.  390.)  and  that  the  creditor  might 
ken  inpiirau-  even  dispense  with  the  necessity  of  the  sheriff's  notio^  on 
ance  thereof,  ^j^^  execution  how  he  had  executed  it,  (Rev.  Code*  chap* 
176,  sect.  9,  pa.  325.)     In  the  present  case  the  appeiianta 
not  having  opposed  the  award  of  execution   upon  the 
forthcoming  bond,  on  any  ground  whatever,  the  presump- 
tion is  that  all  the  proceedings  were  regular,  and  that  the 
forthcoming  bond  was  in  fact  forleited. — ^Judgment  Af- 
firmed.* 

Present  Judges  Lyons^  Flemings  and  Roane. 

*  During  this  tenn,  in  the  case  of  Fiihcr  and  others  Vi  Dams  (Mon- 
day June  15)  all  tlie  Judges  being  present,  the  same  point  occun«d. 
Judgment  was  in  like  manner  aihrmed. 


Robinson's  Admr.  against  Brock. 

hTednesday,  This  was  an  action  of  detinue  brought  by  the  appellant 
3i  June,  against  the  appellee  in  the  District  court  of  FrederiQksburg 
B>  a  mar-  ^^  the  following  slaves ;  to  wit,  Reuben^  Mordicaiy  lAsee, 
riaf^r  settic-  Aan,  Gabriel,  Lawson,  Ben,  JiJ%,  Jane,  and  Jerry^ 
ment,  certain  The  declaration  was  in  the  common  form :  plea  non  deti- 
conveyed  in  '^^^  ^^^  issue— The  jury,  who  were  sworn  to  try  the  issue, 
trust,  for  the  found  a  special  verdict;  that  the  testator  of  the  plsuntiff, 
"*^S^^d^  on  the  24.th  day  of  March  1788,  being  possessed  of  the 
Wife  for  Hfe  slaves  in  the  declaration  mentioned  as  of  his  own  proper 
and  for  the  '  goods  and  chattels,  having  previously  intermarried  with 
life  of  the  Susanna  Brock  the  daughter  of  the  defendant,  executed 
afterSbe  ^^  ^  paper-writing  purporting  to  be  a  deed  ;  (which  they 
deaths  of       find  in  A«c  p^rAd/)  whereby  he  conveyed  to  John  Brock 
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a  tract  of  land  in  SpotMfhania^  and  the  following  slaves;       Ju  vs, 
to  wit,  Jerry^  Mordicai^  Len^  Pailis^  Jesse^  Alice^  Tom,       1807. 
Cate^  Mannah^  Nan^  Ptiscilla^  Gahriei^  and  Lawson^  in  ^— y"— ^ 
trust,  for  the  grantor  and  his  wife  for  life,  and  for  the  life  ^^^d^r  **'* 
of  the  suryivor ;  and,  after  their  deaths,  and  the  death  of     againtt 
the  survivor,  for  the  use  of  the  children  of  the  marriage;      Brock. 
or,  if  there  was  no  child  or  children,  then  the  lands  and 
slaves  which  originally  belonged  to  the  said  Benjamin^  both,  for  the 
(except  Mordtcai  and  AHcc^)  to  be  held  in  trust  for  his  use  of  Uie 
neirs,  or  for  such  person  as  he  should  appoint  and  direct)  ^^j^*******^  of 
and  that  Aan,  Priscilla,  GabrieL,  Laweon^  Mordtcai,  and  ^j^^ .  ^^ 
AUee,  with  their  increase,  should  be  held  in  trust  for  the  if  tbeK  be  no 
use  of  the  heirs  of  the  said  Susanna  his  wife,  or  to  be  dis-  ^bUd,  apart 
posed  of  as  she  should  appoint  and  direct;— which  paper-  ^^^  for^ 
writing  ^y  find  to  have  been  duly  recorded:  use  of  the 

That  John  Brock  the  trustee  died  before  the  institution  A^«>*  ffthe 
of  this  suit,  and  that  Suaanna  (the  wife  of  the  saidJS^'a*  ^^  ^' 
min  Robinson  the  testator  of  the  plaintiff)  died  in  the  ^^t^he 
lifetime  of  her  said  husband  without  any  child ;— That  shall  appoint 
Benjamin  Robinson  (the  testator)  after  the  death  of  his  •"^  dii-ect; 
said  wife,  to  wit,  on  the  19th  of  June  1794,  being  still  ^'f^^tU^ 
possessed  of  the  said  slaves,  mad^  and  executed  a  paper*  use  oi'  the 
writing,  (which  they  find  in  hac  verba,)  in  which  there  ^*«>'  ^'A« 
is  a  recital  that  the  said  Benjamin  Robinson  had  executed  ^^-^^^  ^^ 
a  deed  of  trust,  &c.;  by  virtue  of  which  deed  the  following  of  aa  #£** 
slaves,  to  wit.  Nan,  Priscilla,  Gabriel,  Lawson,  Mordicai  shall  appoint 
and  Alice,  with. their  future  increase,  after  the  death  of  *"^  direct— 
the  said  Benjamin  and  his  wife  the  said  Susanna,  without  ^^^  j^  ^ 
issue  (the  same  not  being  disposed  of  by  her,)  would  de-*  Ufetfine  of 
Bcend  to  her  father  the  said  Joseph  Brock  or  his  heirs;  tiie husband, 
and  that  she  had  died  without  issue ;  thereupon  in  consi-  ^^^***  ^^ 
deration  that  the  said  Joseph  Brock  should  release  and  ti^e  husband 
give  up  all  his  right  to  Alice  and  to  three  of  her  children  dic^  having 
bom  after  the  deed  made,  and  to  some  household  furniture,  ^^  ^«  *1*^«* 
and  also  in  consideration  of  the  sum  of  five  shillings,  the  J^sgi^n^^o 
said  Benjamin  released  and  relinquished  to  the  said  Joseph  appointment 
his  the  ssidBenjamin^s  interest  in  Mordicai,  Nan,  Priscilla,  liavinp  been 
Gabriel,  Lawson,  Ben,  and  Milhf,  which  paper-writinc;  is  jl^l^o^e 
found  in  the  said  verdict  to  have  bdh  duly  recorded ;  husband 
(though  the  certificate  of  the  clerk  states  it  to  have  been  Bh&ll  not  take 
recorded  on  proof  by  one  witness ;)  and  that  the  slaves  *'**^^  convey. 
in  the  said  paper-writing  are  a  part  of  the  slaves  in  the  ^f  jj,^  i^^^s*^ 
declaration  mentioned*  of  the  wife; 

They  find  that  the  said  Susanna  made  no  appointment  but  they  shall 
or  other  disposition  of  the  said  slaves  in  the  first  writing  ^^^^  _ 
mentioned*    They  find  that  the  slaves  in  the  declaration 

G  g 
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jrMK,  mentioned  are  the  slaves  named  in  the  ind^fi^tiure  afove* 
1807.  said,  dated  the  24th  Mfu-ch,  1788,  or  the  increase  of  the 
•  v.*,.^...^  females  ;«**And  that  the  said  Benjamin  Robinson  departed 
RoBiaisoN's  tl^w  lif*^*  P"or  to  the  first  of  January,  1796,  possessed  of 
Achnr.  the  said  slaves;  without  any  child;  having  duly  made 
against  \^^  testament  and  last  will;  dated  the  11th  day  of  August 
Brock.  ^^^^  (which  they  find  in  hticc verba;)  whereby,  he  devi- 
In  fuch  case  ^^  some  property  to  his  sister,  and  the  following  slaves  ta 
the  trustee  '  his  brother  Charles  Carter  Robinson;  ^the  plaintiff)  to  wit, 
beingr  dead,  Reuben^  Mordtcai^  Len^  Lisee  and  her  mcrease ;  and  every 
theheiM  of  ihi^j-  ^\^^  i^  j^jg  possession  after  paying  his  debts ;— Thai^ 
or  wife,  may  sdmimstrauon  with  the  said  will  annexed  was  granted  to 
mttiuain  mn  the  plaintiff  by  the  proper  court,—- And  that  the  defen* 
action  of  De'  ^jmn.  ^^g  {j^  possession  of  the  slaves  in  the  declarauon 
Sl"-et  oon.  mentioned  at  the  time  of  bringing  the  suit.— They  als^ 
veyed  to  find  that  the  said  Benjamin  Robinson,  on  the  3d  of  Febru- 
tlisirusere-  my  1792,  executed  a  writing  purporting  to  be  «  deed} 
spectively.  (which  they  find  in  hac  verba;)  in  which  it  is  stated  thai 
In  an  action  he  (for  the  consideration  of  £4t%  8  11  theretofore  ad* 
of  Detinue  vanced,  and  of  some  securityships  entered  into  by  Joseph 
for  slaves,  if  Qrock  for  him)  bargained  and  sold  to  the  said  Joseph 
a  speclia  ver-  ^^ock  four  negroes,  named  Reuben,  Lisee,  Hannah,  and 
diet;  and,  as  Johnston,  widx  their  future  increase,  which  deed  they 
to  some  of  ^nd  had  been  duly  recorded ;  and  that  Usee  and  Reuben 
oroit*toVite  ^^r^*"^  named  are  two  of  the  slaves  in  the  dedaration 
a  circaro-  mentioned ;"— That  the  defendant,  previous  to  the  marriage 
stance,  of  the  s^dBenjamin  andA^iitfanna,  was  possessed  of  the  slaves 

which  is  ne.  ^^^^  Priscilia,  Gabriel,  zndLawson,  and,  between  the  4th 
cert"n  ■  ^^  December,  1787,  and  the  24th  of  March,  1788;  and 
whether  the  gave  them  to  the  said  Benjamin  Robinson  as  a  part  oi  his 
plaintiff  is  daughter's  fortune«-»-If  upon  the  whole  matter,  &c.  they 
fv™  *f.  !^    fittd  for  the  plaintiff  all  the  slaves ;  or,  ii  the  law  be  for  him« 

tDem  OP  not ;  Viit*  ^v-jo,-  i  i 

the  verdict  is  Only  as  to  Reuben,  Ltsee,  Jane,  and  Jerry;  then,  they 
insufficient,  find  them  for  him  wilh  damages~-But,  if  the  law  be  ior 
T^  *  ^ou '^ht  ^^^  defendant,  then  they  find  for  Aim—The  District  Court 
to  U^wtf -  S^^^  judgment  for  the  defendant  \  and  irom  that  judgment 
ded.  the  plaintiff  appealed  to  this  court* 

Williams,  for  the  appellant,  contended,  1st,  that  upon 
the  death  of  Mrs.  Robinson,  without  a  child,  all  the  slaves 
named  in  the  deed  of  1788,  passed  to  the  testator  of  the 
ap)>eUant*  The  deed  provides  that  the  trustee  was  to 
}|oid  them  for  the  use  of  Robinson  and  his  wife,  during 
^eir  lives,  and  for  the  life  of  the  survivor;  andii  she  die 
without  a  child,  then  for  the  use  of  her  heirs,  or  such 
person  as  she  should  s^goint*    She  made  no  appomtmcal, 
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aad  her  husband  having  survived  her,  he  is  her  heir  as  to  Jvwc, 
personal  estate;  that  is,  he  is  the  dutributee*  So,  if  he  1607. 
die,  it  shall  go  to  his  executor,  (a)  V— ..^^.^ 

It  is  true  that  the  husband  surviving  the  wife,  is  not  RoBi!»»ojr»« 
entitled  to  a  chose  in  action^  belonging  to  the  wife,  unless      Admr. 
it  is  reduced  into  possession  during  the  coverture.     He       against 
can  only  be  entided  as  her  administrator;  but  still  he  is      Bsocic. 
not  compellable,  under  our  act  of  assembly  to  make  disi*  (a)  1  Bac. 
tribution  to  any  body.     In  Sneed  and  Drummond  (^)  and  Abr.  4W, 
Dade  p*  Alexander^  (c)  the  court  seem  to  have  sa|iction«     *^"*««^ 
ed  this  doctrine.     In  one  of  those  cases  the  husband  had  W  ^  ^^1    • 
not  taken   administration  on  the  effects  of  his  wife,  but  ^^' 
nevertheless  the  court  sustained  his  claim.     Even  in  the  (0  1  W'aah. 
case  of  choees  in  acHon,  the  representatives  of  the  hus«  ^' 
band  are  entitled. 

The  term  heir  as  applying  to  personal  estate  must  ne* 
cessarily  mean  the  distrilmtee.     He  considered  the  case  of 
Wallace  and  wife  v%  Taliaferro  and  vnfe^  (d)  as  decisive  (^)  S  Call 
at  the  question,  that  slaves  are  personal  estate,  and,  as  it  ^^' 
respects  the  estate  of  the  wife,  subject  to  the  same  rules 
as  choses  in  action* 

Judge  TucK£R— -Does  not  the  trust  estate  create  a 
difference?-— Did  not  the  trustee  hold  for  the  benefit  of 
the  cestmque  trust  P 

Williams.  The  trustee  was  to  hold  for  the  use  of  the 
heir  of  Mrs*  Robinson^  in  the  event  of  her  dying  without 
issue ;  and  if  this  argument  be  correct,  the  estate  must 
go  to  the  husba^,  or  his  representatives.  The  deed  does 
not  say  to  ihefatherj  brother ,  &c.  but  to  the  heir*(e)  (e)  See  7 

He  contencled,  2dly,  that  nothing  passed  by  the  deeds  Bac.  Abr. 
of  1792  and  1794.     The  conveyance  of  1794  was  upon  ^^^    ^^ 
condition  that  the  father  of  Mrs.  Robinson  should  re- 
lease to  the  testator  of  the  appellant  certain  slaves.    Until 
that  was  dcme,  nothing  passed  particularly  as  there  was 
no  delivery,  and  the  consideration  was  merely  nominal, 
being  the  sum  of  five  shillings.(/)     The  deed  of  1792,  (/)I>yer29. 
stating  the  consideration  to  have  been  as  an  indemnity  Jj^^^^Terin 
for  some  securityships  entered  into  by  Broci  for  Robin'  Rep.  125. 
son  the  testator  of  the  appellant,  it  cannot  be  presumed 
that  Robinson  meant  to  part  with  his  estate  farther  than 
was  necessary  to  effect  that  object.     Unless  it  be  proved 
that  those  debts  were  paid  by  Brock^  he  acquired  no  ab« 
solute  title  to  the  slaves  under  the  deed.     The  jury  ex- 
pressly find  that  Robinson  continued  in  possession  of 
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jtTNfi.      them  tin  his  death,  and  Brock^s  getting  possession  after 
1807.       the  death  of  Robinson  eonnot  better  his  title.(^) 

^ >^ — '       Sdly.  That  Robinson  had  no  power  to  dispose  of  the 

Robinson's  slaves,  but  under  such  an  appointment  as  was  contempla- 
Admr.  ted  by  the  indenture  of  178^^^  which  neither  of  the  papers 
againH       (found  by  the  jury)  are. 

Brock.  g^^  j£  ^^  ^j^^  other  points  should  be  against  him,  he 

(^)See7  insisted  that  there  must  be  a  judgment  ior  Jane  and 
ii(r"il5^  3  7^^^'i  because  it  does  not  appear  that  they  were  ever 
East  93—6  parted  with  by  the  testator  of  the  appellant.  They  are 
£ast  614.— 7  not  contained  in  any  of  the  deeds.  The  jury  find  that  he 
725""  ^*^'  ^**  possessed  of  them,  and  it  does  not  appear  from  any 
finding  in  the  cause,  that  he  ever  disposed  of  them* 

With  respect  to  the  difficulty  (suggested  by  one  of  the 
Judges)  of  severing  the  damages  as  to  two  of  the  ne- 
groes ;  (in  the  event  that  the  court  should  be  of  opinion 
the  appellant  was  entitled  to  them ;)  he  supposed  it  might 
easily  be  obviated  by  awarding  a  writ  of  inquinr.  This 
might  have  been  done,  even  if  the  jury  had  round  no 
damages.  The  jury  having  submitted  the  whole  case,  it 
is  competent  to  the  court  to  decide  on  a  particular  part 
of  it.  The  court  may  affirm  the  right  as  to  the  two  ne- 
groes, and  award  a  writ  of  inquiry  as  to  the  damages ;  on 
the  same  principle  that  they  may  award  a  writ  of  inquiry, 
if  the  jury  in  an  action  of  detinue,  omit  price  or  value  j— 
which,  in  that  case,  is  expressly  authorized  by  law. 


Botts^  for  the  appellee.  The  deed  of  1788  having  vested 
the  legal  estate  in  the  slaves,  in  John  Brock  and  his  heirs, 
neither  the  appellant  nor  his  testator  could  recover  them 
in  an  action  at  law.  In  the  action  for  money  had  and  re- 
icived,  although,  the  plaintiff  recovers  on  the  ground  that  he 
is  entitled  in  conscience^  yet  he  must  have  a  legal  right* 
So,  in  ejectment,  where  there  is  an  outstanding  term  hi 
cestuiqtte  trusty  the  court  will  instruct  the  jury  to  presume 
a  surrender.  In  no  other  case  can  an  equitable  title  be 
asserted  in  a  court  of  law.  In  this  case,  die  trust  was  not 
executed,  but  devolved  upon  the  trustee  and  his  heirs. 

The  provisions  of  this  deed  extend  beyond  the  life  of 
the  wife  ;  and  it  appears  to  have  been  the  obvious  inten- 
tion of  the  parties  that  the  property  should  be  distributed 
among  her  relations.  The  deed  of  1 794  declares  this  to  be 
the  true  exposition  of  the  deed  of  1788;  and,  being  an  in- 
strument of  as  high  dignity,  might  even  have  been  admit- 
ted to  explain  it,  if  it  were  ambiguous.  Suppose,  instead 
of  a  separate  deed,  an  endorsement  had  been  made  on  the 
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original,  it  certainly  woidd  have  heen  considered  as  vdid       Jvkb» 
as  apart  of  the  deed  itself.  1807- 

The  husband,  as  such,  never  had  posatsston^ — that  was  ^'  v  "^ 
in  the  trustee.  In  Wallace  v.  Taliaferro  it  was  decided  jtoBtHMK's 
that  the  husband  held  in  his  fiduciary^  not  his  individuai  Admr. 
character.  If  then,  the  testator  of  the  appellant  was  neither 
possessed  in  right  of  his  wife,  nor  took  administration  on 
ner  estate,  he  cannot  recover. 

The  deed  of  1792  conveyed  all  the  right  of  .^oMn^on,  in 
the  slaves  therein  named.  It  is  objected,  however,  that  it 
was  givenmerely  as  an  indemnification,  for  some  security- 
ships  and  an  advance  of  money.  The  deed  is  absolute 
and  explicit;  and,  if  not  sufficient  in  itself,  no  argument 
can  make  it  so.  It  is  ako  objected,  that  the  considera- 
tion in  the  deed  of  1794  is  insufficient  to  pass  any  estate. 
If  die  deed  could  be  impeached,  at  all,  it  must  be  in  a 
court  of  equity;  not  at  law* 

With  respect  to  the  slaves,  yane  and  Jerryy  the  jury 
find  that  they  are  the  increase  of  the  females  named  in 
the  indenture  of  1788;  and,  in  die  concluding  part  of  the 
special  Verdict,  they  are  placed  in  the  same  class  with 
two  others  specially  named  in  that  indenture. 

But  if  the  appellant  could  succeed  as  to  Jane  and  Jerry^ 
no  judgment,  severing  the  / 100  damages,  could  be  given. 
It  is  argued  that  a  writ  ot  inquiry,  as  to  them,  may  be 
awarded ;-—  and  this  is  inferred  from  the  act  of  assembly, 
which  authorizes  it  in  a  particular  case.  It  is  admitted 
that,  without  the  aid  of  die  statute,  it  cannot  be  done. 
On  what  principle  can  the  court  extend  the  provisions  of 
a  law  further  than  the  legislature  has  donef 

WiUidms^  in  reply.  The  trustee,  in  this  case,  was  a 
mere  nominal  person.  On  the  death  of  the  husband  and 
wife  the  trust  was  executed.  During  the  life  of  the  hus- 
band, he  having  survived  his  wife,  the  trustee  held  for 
him,  and,  after  his  death,  the  estate  devolved  upon  his 
representative. 

The  deed  of  1794  does  not  change  the  provisions  of 
that  of  1788.  The  grantor,  in  the  former,  speaks  of  the 
operation  of  the  latter,  merely  as  a  legal  deduction;  in 
which  he  was  mistaken. 

There  is  no  weight  in  the  objection  that  the  husband 
did  not  administer  on  the  estate  of  die  wife;  for,  being 
in  possession,  and  not  bound  to  make  distribution,  it 
would  have  been  a  nugatory  act  to  take  administradon. 


tit  SUPREME  COURT  OF  APPEALS* 

Joys,  It  18  said  that  the  deed  of  1702  conveys  at$okttefy* 

1807«      But  Robinson  having  remained  constantly  in  possession 

^-~y^^  from  1788;  and  it  not  having  been  found  that  Brock  paid 

RoBiHtoH*B  ^^^^  ^^^  ^^  ^^  consideration  for  which  the  deed  of  1792 

Adinr.      ^As  executed;  it  can  only  be  considered  as  a  mort;gafle» 

tigaiiut  As  to  yane  and  Jerry^  there  can  be  no  doid>t  of  the 

Bkock.      right  of  the  a]q>ellant«— -if  he  was  entided  to  recover  them^ 

the  District  Court  erred,  in  giving  judgment  for  the  de* 

£endant:  and,  if  this  court  do  not  admit  my  exposition  of 

the  statute,  and  award  a  writ  of  inquiry y  they  must  di* 

'  rect  a  venirefocias,  dt  novo* 

Curia  advisare  vult* 

Thursday  J  June  1 SM,  tfte  Judges  delivered  their  ofnni&ns* 

Judge  Tucker.  The  special  verdict  found  in  this  causey 
presents  the  following  case : 

Benjamin  Robinson^  (being  then  probably  single)  on 
the  1 1th  day  of  August,  1 7B6y  made  his  last  will,  whereby 
he  devised  some  prc^rty  to  his  sister,  and  the  rest  of  hia 
estate  to  his  brother  Charles  Carter  Robinson  (the  plain* 
tiff  below):  he  died  in  January,  1796«  Having,  between 
the  time  of  making  his  will  and  his  death,  that  is  in  De- 
cember, 1787,  intermarried  with  Susannatha  daughttf  of 
Joseph  Brock  on  whom  he  made  a  settlement,  before  mar- 
riage ;--4)ut,  some  of  the  negroes  intended  to  be  compri- 
sed in  it,  being  opiitted;  he,  on  the  24th  of  March,  1788, 
executed  an  indenture  of  trust  (in  which  his  wife  Susan-^ 
na  is  named  as  a  party,  but  does  not  appear  to  have  exe- 
cuted it)  to  John  Brock;  for  the  purpose  of  complying 
with  his  marriage-contract,  and  that  ^  competent  jointure 
might  be  settled  on  his  wife ;  (in  lieu  of  dower,  and  in 
consideration  of  the  fortune  received  by  her;)  whereby 
he  conveyed  to  the  trustee  and  his  heirs  a  tract  of  land, 
and  sundry  negroes,  (including  four  received  from  the  de- 
fendant with  his  wife)  to  the  use  of  himself  and  his  wife, 
and  the  survivor  of  them,  for  life,  without  impeachment 
of  waste ;  and  thereafter,  to  the  use  of  the  child  or  chil- 
dren of  the  marriage;  and,  if  no  child,  then  the  land  and 
slaves  which  originally  belonged  to  the  husband  (except 
Mordicai  and  Alice)  to  be  held  in  trust  for  his  heirSy  or  to 
be  disposed  of  as  he  should  appoint  and  direct;  and  ^t 
Nan^  Prisctllay  Gabriel^  Luwson^  Mordicai  and  Alice^  with 
their  future  increase  should  be  held  forever  in  trusty  for 
the  use  of  the  heirs  of  the  wife,  or  to  be  disposed  of  as 
she  shall  appoint  and  direcU---She  died  in  the  lifetime  of 
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her  husbttid;  widumt  amy  child^  and  widioiit  making  any      J9««» 
appointmenu    The  jury  find  that  the  slaves  in  die  decla-       ISO/, 
ratkm  mentioned  ^^  are  the  slaves  named  in  that  indenture^ 
or  the  increase  of  the  females  therein  ako  named;'*  and   Robinsov*! 
that  Benjamin  Robinson  died  in  1796,  possessed  of  them* 

They  find  that  on  the  3d  of  February,  1793,  Benjamin 
Rabinaon  executed  an  instrument  under  his  hand  and  seal, 
whereby,  in  consideration  of  ;^4>2  8  11  by  Joseph  Brock 
(the  defendant  I  presume)  before  paid  and  advanced  for 
him,  and  of  certain  pecuniary  engagements  for  him,  he 
granted,  bargained,  and  sold  to  him  four  negroes,  Reuben^ 
Lisee^  and  two  others,  with  their  future  incresKe,  with  a 
clause  of  warranty w-— This  instrument  was  executed  in  the 
presence  of  one  witness,  only,  by  whom  it  was  proved, 
and  admitted  to  record,  in  April,  1 792.  Reuben  and  Lisee 
are  mentioned  in  the  declaration 

They  find  that  Benjamin  Robinson^  after  the  death  of 
his  wife,  viz.  on  the  19th  of  June,  1794,  being  still  pos* 
sessed  of  the  slaves,  executed  a  writing  under  his  hand 
and  seal,  in  the  presence  of  two  witnesses,  one  of  whom 
enly  proved  the  same,  upon  which  it  was  admitted  to  re* 
cord;  wherein  it  is  recited  that  he  executed  the  first  men- 
tioned deed  of  trust,  and  that,  in  the  said  deed,  among 
otherthings,  the  following  negroes,  Nan^  Friacilla^  Gabriel^ 
LawMon^  JUcrdicai  and  AUce^  widi  their  future  increase, 
were  to  be  held  in  trust,  for  the  use  and  benefit  of  him- 
self, and  his  wife,  during  their  lives,  or  the  survivor  of 
them,  and  after  their  deaths,  without  issue,  on  being  dis- 
posed of  by  her  (she  being  since  dead)  they  wHl  descend 
to  her  father  Joseph  Brock^  (the  defendant,)  and  that,  on 
consideration  that  the  said  Joseph  shall  release  and  give 
up  all  his  right  to  Alice^  and  her  three  children  bom  after 
the  deed  was  made,  and  for  the  further  consideration  of 
the  said  Joseph  giving  up  other  things  of  the  value  of 
£  SO  and  of  five  shillings  in  hand  paid,  the  said  Be?ijamtn 
doth  thereby  release  and  relinquish  to  the  said  Joseph  all 
his  right,  title,  and  interest  in  Mordicai^  Nan^  Priscilhy 
Lawson^  Ben^  and  MiUy. 

They  find  that  between  the  4th  of  December,  1787,  and 
the  24th  of  March,  1788,  Joseph  Brock^  the  defendant, 
was  possessed  of  the  slaves,  Nan^  Priscilla^  Gabriei^  and 
Larvson^  as  of  his  own  property,  and  gave  them  to  Benja^ 
mm  Robinson  as  part  of  his  daughter's  fortune* 

If  upon  the  whole  matter  the  court  shall  be  of  opinion 
for  the  plaintiff,  they  find  for  him  all  the  slaves,  8cc.  and 
damages.     But  if  the  court  shall  be  of  opinion  that  the 
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Jir vBt  plaintiff  is  entitled  only  to  Reuben^  Usee^  jfwe^  and  Jerrys 
1807.  they  find  them  for  the  plaintiff,  or  their  respective  va- 
^^--^V"— ^  lues,  &c«  and  £^  100  damages*  The  plaintiff  is  admini- 
Robxmsoh'b  sf^^**  of  ^*  jRolnmon  with  the  will  annexed.  The  court 
Admr.  gave  judgment  in  favour  of  the  defendant,  and  the  plain- 
ojf  am#e  tiff  appealed  to  this  court* 
Baock.  'j^j^^  counsel  for  the  appellant  contended: 

U  That,  upon  the  death  of  Mrs*  RMnsfm  without  a 
child,  all  the  slaves  named  in  the  deed  of  March,  1788, 
vested  in  B*  Robinson^  the  husband— as  well  those  which 
were  to  go  to  the  heirs  of  the  wife,  as  the  others,  he  being 
entitled  thereto  jure  maritOy  as  being  personal  estate* 

2d*  That  nothing  passed  by  the  deed  ol  1794,  to  Joseph 
Brock;  the  conveying  being  founded  upon  a  consideration 
oi  his  releasing,  &c* ;  which  he  is  notfu  wid  to  have  doncm 

3d*  That  B*  Robinson^s  having  always  continued  in 
possession  of  the  slaves  until  his  death  is  a  proof  that  no- 
thing was  intended  or  did  pass  by  the  deeds  to  Joseph 
Brock;  no  delivery  being  found* 

4th*  That,  although  the  slaves,  named  in  the  deeds  of 
June,  1794,  and  February,  1792,  should  have  passed  there- 
by, yet  the  appellant  ought  to  recover  Jane  and  Jerry. 

The  counsel  for  the  appellee,  on  the  other  hand,  con- 
tends that  the  legal  estate  in  the  slaves  being  vested  in 
John  Brock  and  his  heirs,  by  the  deed  of  March,  1788^ 
disabled  the  appellant  or  his  testator  from  recovering 
them  in  an  action  at  law* 

As  this  may  be  deemed  a  previous  question  in  this 
case,  I  shall  consider  it  first* 

It  is  a  general  proposition  that  trusts  are  a  creature  of 
equity;  and,  where  the  object  of  a  suit  is  to  enforce  the 
performance  of  a  trust  by  the  trustee  himself,  or  his  heirs, 
courts  of  equity  seem  to  have  clsdmed  an  exclusive  juris- 
diction, founded  upon  the  confidence  reposed  in  the  trus- 
tee by  the  party  creating  the  trust,  and  the  fraud,  default, 
or  misconduct  of  the  trustee  himself*  But,  where,  the 
injury  complained  of  does  not  proceed  from  the  fraud  or 
default  of  the  trustee,  and  is  of  such  a  nature  as  that  a 
court  of  law  can  administer  the  remedy,  I  have  supposed 
it  no  objection  to  the  jurisdiction  of  die  latter,  that  the 
title  of  die  plaintiff  is  an  equitable,  instead  of  a  legal  one. 
Thus,  if  a  tenant  for  life  were  to  do  such  an  act  as  would 
amount  to  a  forfeiture  of  his  estate  in  lands  held  by  ano- 
ther as  trustee  in  fee  simple  to  his  use,  with  remainder  to 
the. use  of  a  third  person  and  his  heirs,  I  should  imagine 
the  remainder-man  might  maintain  an  ejectment,  on  a 
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demise  laid  in  bis  own  name  instead  of  that  of  the  truHee^      J  v««» 
or  his  heirs:  for,  if  he  could  not,  it  might  often  happen,  ^   180r* 
(ia  this  country  at  least,)  that,  for  want  of  knowing  the 
names  of  the  persons  in  whom  the  legal  title  was  vested^  Robxhsok*! 
the  cestui  que  use  in  remainder  could  never  obtain  posses*       Adinr. 
sion  of  the  lands,  notwithstanding  any  act  of  forfeiture      ^aintt 
by,  or  even,  the^  death  of,  the  tenant  for  life.     In  like        »o«^ 
manner,  I  should  suppose  the  cestui  que  use  of  a  slave 
might  bring  an  action  of  trespass  or  trover  against  any 
person  who  should  take  the  slave  out  of  his  possession ;— - 
and  I  can,  see  no  reason  why  he  might  not,  in  the  same 
case,  maintain  an  action  of  detinue  in  his  own  name.     I 
am  therefore  not  prepared  to  say  .  (as  a  general  proposi- 
tion) that  the  cestui  que  use  of  a  slave  cannot  maintain  an 
action  of  detinue  in  his  own  name;  but  must  sue  in  the 
name  of  his  trustee^  or  his  heirs^  to  whose  names  and  per- 
sons,  under  the  operation  of  our  present  law  of  descents, 
he  might  be  perfectly  a  stranger  in  the  course  of  a  very 
few  years.     I  shall,  therefore,  proceed  to  consider  this 
cause  on  its  merits. 

The  plaintiff  below  founds  his  right  of  supporting  this 
action  upon  the  administration,  with  the  will  oi  Benjamin 
Robinsoji  annexed,  granted  to  him  by  a  court  of  compe- 
tent jurisdiction.  I  shall  make  two  remarks  upon  this 
will  '.-—First,  that  as  it  bears  date  prior  to  the  deed  of 
1788,  that  deed  operates  as  a  revocation  of  the  will,  as  to 
the  lands  and  slaves  therein  comprised.— Secondly,  tiiat 
as  it  contains  a  legacy  to  his  sister  ,  it  cre- 

ates a  presumption  (not  removed  by  any  thing  contained 
in  the  special  verdict),  that  he  left  a  sister,  as  well  as  a 
brother  (the  plaintiff)  to  inherit  his  estate ;  to  whom,  as 
his  heirs,  the  fee  simple  in  the  lands  and  slaves  mention- 
ed in  the  deed,  and  which,  in  the  events  which  have  hap- 
pened, were  to  go,  (unless  otherwise  disposed  of  by  him) 
by  the  express  provisions  in  the  deed.  And  since  the 
object  of  the  suit  is  not  only  to  recover  the  slave  limited 
to  the  wife  and  her  heirs,  but  those  also  which  were  limi- 
ted to  the  husband  and  his  heirs,  I  should  conceive  that 
the  sister  also  ought  to  have  been  a  party  to  the  suit  for 
the  recovery.  For  I  conceive  the  trust  estate  not  to  have 
been  spent  at  the  death  of  Benjamin  Robinson^  the  hus- 
band, for  reasons  which  will  appear  hereafter;  but  that 
the  same  was  continued  after  his  death  with  the  new 
uses,  annexed  thereto;  the  performance  of  which  in  fa- 
vour of  the .  several  cestuis  que  use  it  belonged  to  a  coucjt 

uh 
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J«N«»      ol  equity  to  enforce,  in  behalf  of  the  reapectiTe  heirs  of  Uie 
1807*      husbfind  and  wife. 
^— -V"— '        By  the  act  of  1727,  c.  4>  sect.  12,  it  is  enacted  that  any 
Robinson's  "^^v***  settled,  conveyed,  or  devised,  with  the  same  limi- 
Admr.      tations,  and  in  the  same  deed,  or  wiU,  with  land,  shall  be 
agaiasi      considered  as  annexed  to,  and  shall  descend  and  pass  with 
BaocK.     j^^  fj.^jjjj  ^jjjj^g  ^^  time,  in  possession,  reversion,  alid  re- 
mainder; with  a  proviso  that  such  slaves  should  be  lia« 
ble  for  any  debts  of  the  tenant  in  tail  for  the  time  being« 
'If  Benjamin  Mobinion  made  no  disposition  of  them,  under 
the  power  given  him  by  the  settlement  in  1788,  they  con* 
sequently  descended  with  the  land  to  his  heirs^  who  were 
entitled  to  claim  them,  as  such,  under  the  deedj  without 
the  assent  of  the  executor  or  administrator,  and  without 
his  aidiTL  recovering  them*     For  not  being  liable,  as  I  in* 
cline  to  think,  for  Benjamin  RobinsorCs  debts,  (he  being 
only  tenant ybr  life  of  the  tue  of  them,)  in  case  there  had 
been  any  children  of  the  marriage,  to  whom  they  must 
have  gone,  without  incumbrance,  under  the  limitations 
in  the  deed  of  1788,  and  there  being  no  revocation  of  the 
trust  upon  the  death  of  Mrs.  Robinson  without  issue ;  but 
on  the  contrary  the  trust  being  declared  to  be  perpetual^ 
for  the  use  of  the  Heirs  of  both  the  husband  and  wife;  I 
am  strongly  inclined  to  think  that  the  executor  or  admim" 
strator  of  Benjamin  Robinson  could  have  no  right  to  sue 
for  the  slaves  limited  by  the  deed  of  1788  to  his  heirs. — 
This  would,  of  itself,  be  sufficient  to  decide  the  fate  of 
^  the  present  suit,  which  is  brought  for  the  recovery  of 

other  slaves,  as  well  as  those  limited  to  the  heirs  of  the 
"Wife;  since  it  nowhere  appears  that  Charles  Carter  Ro* 
binson  (the  plaintiff)  is  sole  hezr^  as  well  as  devisee  and 
administrator^  with  the  will  annexed,  in  which  character 
he  now  sues.  The  will  (being  antecedent  to  the  deed  of 
settlement,  in  1788)  cannot  operate  as  an  appointment  un- 
der the  deed;  or,  if  it  could,  then  the  bequest  of  Jerry 
and  PaUas  to  the  sister  would  defeat  the  claim  of  ^e 
brother  to  thtmy  under  that  appointment.  For  in  that 
case  the  sister  would  derive  her  tide  from  the  deed^  and 
not  from  the  will :  and  therefore  the  executor  could  have 
no  right  to  sue  for  what  she  would  claim  independent 
of  his  assent,  and,  with  the  aid  of  a  court  of  equity,  en- 
force without  his  concurrence. 

I  might  here  conclude  my  opinion  up<»i  the  present  ver- 
dict. But  as  it  is  possible  that  the  plaintiff  C.  C*  Robinson 
may  unite  in  himself  the  character  of  sole  Adr  of  his  bro- 
ther, as  well  as  that  of  administrator,  and  as  I  conceive 
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cnoiigh  appears  upon  die  face  of  this  special  veniict  to  fvnii, 
enable  me  to  decide  the  whole  matter  in  controversy,  I  1 807^. 
shall  proceed  somewhat  further.  Vi*— Y^^-J 

By  the  setdemeat  in  ITSS*  the  whole  propertr  therein  -»  ^    ^  . ; 
comprised  was  conveyed  to  a  trustee  m  fee,  to  the  use  of      Admi-. 
the  husband  and  wife  for  their  y'otnf  lives,  with  remainder      against 
to  the  survivor  for  life,  and  thereafter  to  the  children  of     Bao««- 
die  marriage:  and,  if  there  should  be  no  child,  the  re^i* 
mainder  of  the  lands,  and  certain  slaves  were  to  go  to  the 
heirs  of  the  husband  (unless  disposed  of  by  him)  and,  of 
the  residue  of  the  slaves,  the  remainder  was  declared  to 
vest  in  the  heirs  of  the  wife,  if  not  otherwise  disposed  of 
by  her. 

Here  it  may'be  proper  to  observe,  that,  on  the  death  of 
the  survivor  a  nerv  use^  different  from  the  first,  was  crem- 
ated; by  which  new  use,  the  joint  property  was  thereafter 
to  be  divided,  and  to  descend  separately;  the  lands  and 
one  part  of  the  slaves  to  go  in  one  channel ;  the  remain- 
der of  the  slaves  in  a  different  channel.  This  new  use 
could  not  take  effect  until  die  death  of  the  ^survivor  with- 
out any  children  of  the  marriage,  without  making  any 
appointment.  By  severing  the  wife's  slaves,  with  two 
others,  from  die  lands,  which  with  the  other  slaves  were 
to  descend  to  the  heirs  of  the  husband,  it  was  manifesdy 
the  intent  of  the  parties  that  they  should  go  to  different 
persons. 

Neither  husband  nor  wife  had  any  more  than  an  es-* 
tate  for  Rfey  with  power  to  appoint,  as  to  the  respective 
parts  of  the  property,  intended  to  go  to  their  heirs  re- 
spectively. I  say  respectively^  because  it  is  impossible  to 
tvad  the  deed,  without  understanding  it  in  that  manner. 
The  husband  never  was  possessed  of  any  of  the  slaves  in 
right  of  his  wife^  after  the  setdement,  by  which  he  devested 
himself  of  the  property  which  he  acquired  therein  as  a 
part  of  her  fortune  ;  his  possession  diereafter  was  under 
the  deed  of  setdement,  consequendy  his  marital  rights 
were  from  that  period  totalh  suspemkdy  as  long  as  he  lived. 
If  the  rule  that  deeds  shall  be  construed  according  to  the 
intention  of  the  makers,  so  far  as  they  may  be  consistent 
with  die  rules  of  law,  be  a  sound  rule  of  interpretation ; 
and  if  it  be  true  that  every  man  may  waive  the  benefit  of 
any  law  in  his  favour,  I  would  ask,  whether  we  can  hesi- 
tate to  pronounce  that  the  intention  of  the  parties— (the 
husband  as  well  as  die  wife)  was  thUt  the  slaves  limited  to 
her  heirsy  after  the  death  of  the  survivor,  should  not  go  to 
HIS ;  and  whether,  if  such  was  their  mutual  intenuon,  we 
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JuK«,       ought  to  defeat  it  by  a  forced  construction  of  the  meaning 
1 807*      of  the  word  heirs : — A  word  whose  technical  sense  cannot, 
^*— y— ^    J  conceive,  be  ascribed  to  marital  rights ;  the  husband,  in 
Robinson's  ^^  sense  that  I  have  ever  understood  it,  being  heir  to  the 
Admr.       wife,  except  in»  a  single  case  provided  for  in  our  law  of 
descents,  to  which  the  present  bears  no  resemblance.    The 
question  here  is  not  who  is  the  wife's  heir;  but  whether 
the  husband  is.     His  marital  rights  extend  to  every  per- 
sonal thing  of  which  she  was  possessed,  or  he  possesses 
himself,  during  the  coverture;  and,  in  the  event  of  sur- 
viving her,  his  right  to  administer  upon  her  personal  pro- 
perty not  reduced  to  possession,  supersedes  all  others ;  and 
the  law  protects  him  from  distributing  it  when  recovered. 
Bu,t  this  right,  I  conceive,  he  has  given  up,  in  the  pre- 
sent case,  by  ^e  settlement ;  and  the  wife,  as  to  the  slaves 
reserved  to  her  heirs,  ^as  to  be  regarded  as  sifeme  sole* 
But,  as  her  heir^  he  can  claim  nothing,  unless  indeed  she 
shall  not  have  left  a  single  relation  in  the  world ;  and  that, 
only  under  the  express  provision  of  our  law  of  descents. 
The  description  of  next  of  kin  of  the  xvife  can,  in  no  re* 
spect,  apply  to  the  husband:  he  is  entided  to  the  personal 
property  of  his  wife  jure  mariti^  3  Ves.  jr.  246,  247.  The 
case  is  perfectly  parallel,  where  the  person  to  succeed  to 
the  personal  estate  of  the  wife  is  described  as  her  heir.    He 
cannot  be  entitled  under  that  description.     But  it  was 
urged  at  the  bar  that  the  husband  being  found. to  have 
died  possessed  of  the  slaves,  his  executor  had  no  occa- 
sion to  administer  upon  the  wije^s  estates,  in  order  to 
maintain  a  suit  for  the  recovery  of  her  property  in  action; 
because,  where  the  husband  is  in  possession  of  the  pro- 
perty of  the  wife,  he  is  not  obliged  to  administer  upon 
her  estate. 

Neither  the  fact,  nor  the  conclusion  drawn  from  it  ap- 
pears to  me  to  apply  to  the  principle  of  law  there  relied  on. 
I  have  said  the  husband  (after  the  deed  of  settlement 
was  made)  never  was  possessed  of  the  slaves,  as  httshand^ 
but  as  cestui  que  use  imder  the  deed:  and,  as  a  trust  estate 
and  a  legal  estate  cannot  be  united,  (as  was  decided  in  the 
case  of  Roy  v.  Garnett^  2  Wash.  9.)  his  rights  imder  the 
deed  of  settlement  interposed  between  his  marital  rights 
and  the  possession  acquired  under  the  deed  of  settlement, 
so  as  to  prohibit  their  union,  altogether;  and,  since  his 
possession  was  never  as  husband^  no  right  as  husband^ 
could,  I  apprehend,  be  transmitted  to  his  executor,  or  ad- 
ministrator in  virtue  of  that  possession.  Hjs  representa- 
tives, therefore,  must  resort  to  the  same  course  which  the 
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husband  himself  must  have  pursued  to  recover  the  slaves 
or  other  property  ot  his  deceased  wife,  which  he  had 
never  reduced  to  his  legal  possession;— 4>y  taking  out  let^ 
ters  of  administration  on  her  estate. 

We  now  come  to  tliat  point  ot  the  cause  upon  which 
the  appeiiani's  counsel  seemed  to  reiy  with  great  confi- 
dence: the  operation  of  the  deeds  ot  1792  and  1794  to 
yoseph  Brock  Irom  Benjamin  Robinson* 

The  consideration,  mentioned  in  the  former  to  Joseph 
Brocky  being  tor  money  betore  paid  anU  advanced,  there 
is  no  doubt  that  at  law  it  was  good  and  valid;  and  since 
this  is  not  a  question  between  the  creditors  ot  Benjamin 
£oinr%son  and  his  vendee,  the  remaining  in  possession 
(especially  as  the  deed  was  made  a  record  in  due  time)  is 
of  no  importance  whatsoever.  Whether  intended  as^  a 
^^^^^i^S&gc  or  not,  is  a  question  for  a  court  of  equity.  And 
if  the  plaintiif  had  brought  his  suit  in  equity  as  under  aU 
the  circumstances  of  this  case,  I  think  he  ought,  no  doubt 
that  the  court  w<^uld  have  made  such  a  decree^  as  a  due 
consideration  of  tiiat  question  would  have  required. 

The  consideration  for  the  second  deed,  seems,  in  part  to 
be  founded  on  the  primitive  intention  of  the  parties  to  the 
deed  of  settlement  ik  1788;  and  for  the  purpose  of  ex« 
plaining  the  same ;  togi^er  with  some  bepeficial  conces- 
sions from  Joseph  Brock-  to  Benjamin  Robinson;  as  well 
as  five  shillings  paid  in  hai^;  a  circumstance  which  I  con- 
ceive sufficient  to  establish  a  i^j^o/ consideration,  executed 
on  the  part  of  Joseph  Brock;  and  there  cannot,  I  presume, 
be  a  doubt  that  a  court  of  equity  would  enforce  the  per- 
formance of  the  covenant,  on  his  part,  to  execute  the  re- 
lease as  to  Alice  and  her  three  children;  which  is  the  only 
executory  part  of  the  deed. 

But  there  is  another  point  of  view  in  which  both  these 
deeds  may  be  considered,  which  leaves  no  room  for  doubt 
in  my  mind*  By  the  deed  of  settlement  of  1788,  a  pow-* 
er  of  appointment  is  reserved  to  Benjamin  Robinson^  as  to 
the  lands  and  slaves  which,  in  the  events  which  have 
happened,  were  to  descend  to  his  heirs.  These  deeds  aa 
to  those  slaves,  are  a  good  and  effectual  appointment  under 
that  power.  And,  with  respect  to  those  which  were  to 
descend  to  the  heirs  of  the  wife^  if,  under  that  provision, 
he  had  any  claim  or  title  to  them^  I  conceive  it  to  have 
been  completely  released  and  transferred  by  the  deed 
executed  to  the  def^u^idant  in  1 794.  Upon  every  ground^ 
therefore,  I  am  of  opinion  that  the  judgment  should  be 
affirmed. 
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jvNE,  I  hftve  omitted  saying  any  thing  on  the  point  of  seve* 

1907*      ring  the  damages,  conceiving  it  to  be  perfectly  out  of  the 

^— >-— ^  question*     If  the  fact  be  that  Charles  C*  Robinson^  unites 

RoBiKtov'B  *^  himself  the  character  of  sole  htir  to  Benjamin  Rohinaon 

Admr.       &s  well  as  his  administrator;  might  it  not  be  proper  to 

itgaintt      awttrd  a  venire  de  novo^  in  order  that  the  title  to  ^ane  and 

Brock,      ^erry^  noticed  by  Mr.  Williams  in  his  argument,  may  be 

more  satisfactorily  explained,  than  in  the  present  verdict? 

to  which  it  m^y  be  answered :    The  judgment  in  this  suit 

cannot  operate  as  a  bar  to  the  plaintiff's  recovery  of  those 

slaves  (if  entitled  to  them)  under  the  limitations  in  the 

deed  of  settlement*     I  therefore  conceive  no  venire  de 

novo  should  be  awarded-^but  the  judgment  be  affirmed 

in  toto* 

Judge  Roane.  The  slaves  mentioned  in  the  declara- 
tion, fall  under  the  several  following  classes:  viz.'^^Mor'^ 
dicaij  Latvsony  Gabriel^  and  Nan^  are  the  survivors  of 
those  limited  to  the  wife  of  B.  Robinson  and  her  heirs  by 
Ae  deed  of  March  1788: — Refiben  and  Lisee  were  con- 
veyed to  Joseph  Brock  by  the  deed  of  1792: — Ben  and 
Miliy  were  conveyed  to  him  (together  with  Mordicai^ 
Nan^  GMrielj  and  Lawson^)  by  the  deed  of  June,  1794; 
and  yane  and  Jerry  (who  complete  the  number  sued  for) 
are  alleged  to  be  sufficiently  found  by  the  appellee,  by 
that  part  of  the  verdict,  which  states  ^^  that  die  slaves  in 
*^  die  declaration  mentioned,  are  the  slaves  named  in  the 
^  indenture  of  the  24th  of  March,  1788,  or  the  increase 
**  of  the  females  therein  also  named." 

It  is  not  found,  however,  (although  extremely  impor- 
tant in  this  case,)  whether  Jane  and  Jerry  were  descen- 
ded from  the  female  slaves  limited  to  the  roife^  or  those 
limited  to  the  husband  by  the  deed  of  1788 ;  nor  is  it  found 
that  Jerry  was  so  descended;  on  the  contrary  it  appears 
that  a  slave  named  Jerry  is  limited  by  the  deed  of  1788 
to  the  husband  and  his  heirs,  and  it  does  not  appear  that 
any  slave  of  this  name  has  been  duly  conveyed  to  the 
appellee. 

I  have  been  thus  particular  in  the  classification  of  the 
slaves,  because  it  is  evident  that  they  severally  fall  with- 
in distinct  points  of  consideration. 

As  to  the  first  class,  above  stated,  thejr  bring  us  to  the 
construction  of  the  deed  of  1788;  and  it  is  necessary  to 
decide,  whether,  in  the  events  which  have  happened,  the 
appellee  (the  fadier  and  heir  of  the  wife)  or  the  intestate 
of  the  appellant  (her  husband  who  survived  her,)  is  enti* 
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tkd  to  the  slaves  com§|peheiided  in  this  class.  I  am  of  Jirirs, 
opinion  that,  upon  the  true  construction  of  that  deed,  a  ^  180/« 
limitation  to  the  husband  longer  than  for  his  life  was  not 
contemplated;  aldiough  in  general,  a  husband  surviving  b»»ivso»'s 
his  wife  and  becoming  her  administrator  is  not  bound  to  Admr. 
distribute  her  personal  goods.  In  the  event  of  her  sur-  ^'^'*** 
viving  him,  in  the  case  before  us,  the  father  would  clears 
ly  succeed  as  her  heir:  and  in  the  contrary  event,  thehus* 
band  was  entitled  to  hold  her  share  as  survivor^  during 
his  life,  by  the  very  terms  of  the  deed;  a  provision  which 
would  have  been  wholly  unnecessary,  if  the  present  pre* 
tensions  of  the  appellant  are  correct.  His  right  to  her 
slaves,  stipulated  by  the  deed,  in  the  event  of  his  survi* 
y  ving  her,  forestalled  and  waived,  as  to  the  slaves  in 
question,  his  genertU  right  as  a  husband  to  hold  the  per* 
sonal  goods  of  his  wife  djring  in  his  lifetime,  without  ac* 
count;  and,  taken  in  connexion  with  other  circumstances 
apparent  on  the  deed;-^such  as  her  right  to  dispose  ofy 
and  apfoirU  her  slaves  to  whomsoever  she  pleased,)-— 
shows  evidently  the  intention  to  be,  that,  quoeui  the  slaves 
in  question,  she  was  to  be  considered  as  a  feme  sole;  and 
imports  a  renunciation  of  the  marital  rights  of  her  hus* 
band  touching  the  same.  In  the  event  of  a  total  failure 
of  children,  the  negroes  were  to  go  respectively  into  the 
ztvcrvlfamtliea  of  die  husband  and  wife:— it  is  a  strong 
circumstance  showing  this,  that  four,  out  of  six,  of  the 
slaves  limited  to  the  wife,  were  received  with  her  as  her 
portion;  and  the  other  two  might  have  been  added,  in 
consideration  of  other  articles  of  property  also  received 
with  the  wife.  As  to  the  first  class  of  slaves  abovemen- 
tioned,  therefore,  the  title  is  with  the  appellee,  under  the 
deed  of  1788. 

With  respect  to  the  slaves  Reuben^  and  lAaee^  and  Ben^ 
and  Mtlhf^  they  passed  under  the  deeds  of  1792,  and 
1794.  In  both  those  deeds  a  money  consideration  is  ex* 
pressed  to  have  been  received  in  part;  and,  therefore,  as 
die  appellee  is  also  found  to  have  been  in  possession  there- 
of, his  tide  at  law  seems  complete.  With  respect  to  the 
ntfpcoyane  die  verdict  is  too  uncertain  for  us  to  act  upon 
it.  Ii  she  were  descended  from  a  female  slave  limited 
to  the  wife  by  the  deed  of  1 788^  she  is  the  property  of  the 
appellee;  but  if  from  one  limited  to  the  husband^  she  is  the 
property  of  the  appellant.     As  to  Jerry^  we  must  either  ' 

take  it  that  he  is  the  same  slave  who  is  limited  to  the 
husbandhy  the  deed  of  1788,  (which,  though  perhaps  the 
better  opinion,  we  ought  not  to  presume  on  a  special  ver* 
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diet,)  or,  if  descended  from  one  of  ^e  female  slaves,  he 
stands  in  the  same  doubtful  predicament,  as  to  his  de- 
scent, as  I  have  already  stated  to  exist  in  the  case  of 
jfane^  A  venire  facias  de  novo  ought  to  go  as  to  those 
slaves,  and  then  the  difficulty  may  be  corrected  as  to  the 
apportionment  of  the  j^  100  damages :  I  should,  (as  at  pre- 
sent advised,)  feel  a  difficulty  in  makmg  this  severance,  if 
a  venire  de  novo  were  not  awarded* 

With  respect  to  the  objection  to  the  action  at  Urw^  in 
this  case,  in  consequence  of  the  legal  estate  being  alleged 
to  be  in  the  trustees,  under  the  deed  of  1788,  I  think  the 
position  of  the  appellant's  counsel  ^^  that  on  the  death  of  the 
husband  and  wife  without  children  the  trust  was  execu- 
ted," is  correct.  But,  if  it  were  not,  still  upon  the  prin* 
ciples  and  reasoning  in  some  of  the  English  cases,  I  think 
the  objection  ought  not  to  prevail  in  this  case. — For  ex- 
ample, in  the  case  of  Goodtitle  on  the  demise  of  Hart  Vm 
Knotj  (Cowp.  43,)  it  is  said,  (page  46,)  ^'  that  it  has 
^^  often  been  determined  that  an  estate  in  trust,  merely 
**  for  the  benefit  of  the  cestui  que  trusty  shall  not  be  set  up 

against  him ;  any  thing  shall  rather  be  presumed :  nor 

shall  a  man  defend  himself,  by  any  estate,  which  makes 
*^  part  of  the  title  of  th\  lessor  of  the  plaintiiF."  It  is  said, 
however,  that,  being  no>v  on  a  special  verdict,  we  can  pre- 
sume nothing.  Agreed:  but,  as  it  is  not  negatively  stated, 
that  there  was  in  this  pase  no  surrender;  and  as  such  a 
one  may  actually  have  ekistcd;  the  objection,  in  this  case, 
( if  there  was  any  thing  in  it, )  would  perhaps  justify  the 
court,  rather  than  overrule  the  action  on  this  ground,  to 
award  a  venire  de  novo  for  the  purpose  of  having  the  case 
made  more  complete. 

With  respect,  (more  particularly,)  to  the  interest  limi- 
ted to  the  husband:  (and  the  same  in  relation  to  that  o{ 
the  wife,)  by  the  deed  of  1 788, — I  consider  it  as  a  limitation 
to  him  for  life  of  the  land  and  slaves  in  his  own  share : — 
remainder  to  his  heirs ;  and  that  the  interposing  of  even- 
tual and  particular  estates,  between  these  limitations, 
does  not  prevent  their  union  in  the  husband,  so  as  to  give 
him  an  absolute  tide ;  subject,  however,  to  the  chance  of 
survivorship  on  the  part  of  his  wife,  and  to  the  contingen- 
cy of  their  having  children.  I  understand  it  to  be  a  rule, 
that  whatever  words  would  give,  in  the  disposition  of 
real  estate,  an  express  estate  tail,  and,  a  fortiori^  a  fee 
simple,  will,  in  the  disposition  of  personsd  goods,  carry 
the  whole  interest,  (2  Fonb.  81,  and  the  cases  there  ci- 
ted;)— and  I  see  no  necessity  for. construing  the  limita- 
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tions  in  qaestion  otherwise  than  if  the  ettates  Unntted  to      Jim*     ^ 
the  husband  and  wife,  respectively,  had  been  by  separate       180f« 
and  distinct  deeds  or  clauses.    The  giving  the  husband,  ^»— -y^— r-* 
in  case  of  his  surviving  his  wife,  an  additional  right  for  RoaiHtbx'e 
his  life  in  her  slaves  (and  vice  versa)  cannot  vary  the  true       Admr. 
construction  of  the  interests  limited  to  him,  as  to  his  own      SS^*^ 
slaves,  although,  (possibly,  for  brevity  and  convenience,) 
the  two  limitations'  may  seem  consolidated  in  one  clause. 
As  to  the  idea  of  the  slaves  being  annexed  to,  and  de- 
scending with  the  land,  under  the  act  of  1727,  however 
that  act  might  apply  in  this  case,  (as  to  which  I  give  no 
opinion,)  yet  clearly,  this  condition  can  only  exist  during 
the  existence  of  the  particular  estate  for  life  or  lives.-— 
It  can  never  exist  after  the  interest  has  become  entirely 
absolute,  and  all  the  intercepting  estates  are,  either  ex- 
tinct, or  have  never  taken  place.     > 

Under  every  view  of  this  case,  however,  I  am  of  opi- 
nion that  a  venire  facias  de  novo  ought  to  be  awarded,  for 
the  purposes  abovementioned. 

Judge  Fleming.  The  counsel  for  the  appellant,  in 
this  cause,  has  stated  five  different  grounds,  on  which  the 
judgment  of  the  District  Court  ought  to  be  reversed. 

1st.  That,  by  the  deed  of  1788,  Mrs.  Robinson  having 
died  in  the  lifptime  of  her  husband,  he  became  entitled 
to  all  the  slaves  in  that  deed  named,  to  one  moiety  un- 
der the  deed,  and  the  other  as  heir  to  his  wife. 

2nd.  That  nothing  passed  to  the  defendant  by  the  deed 
of  1794;  the  conveyance  being  in  consideration  of  his 
conveying  Alice  and  her  three  children,  which  it  doth  not 
appear  he  hath  done. 

3d.  That  nothing  passed  by  the  deed  of  1792,  as  Ro^ 
btnson  continued  in  possession  of  the  slaves  till  his  death, 
in  1795. 

4 

4th.  Because  he  had  no  power  to  dispose  of  the  slaves 
under  such  appointment  as  was  contemplated  by  the  in- 
denture of  1788,  which  neither  of  the  papers  are:  and, 

5th.  If  all  the  other  points  are  against  the  appellant,  he 
ought  to  have  judgment  for  Jajie  and  Jerry. 

With  respect  to  the  first  point,  let  us  consider  the  na^* 
ture  of  the  deed,  and  the  true  objects  and  intentions  of 
the  parties  to  it. 

Although  it  was  executed  after  the  marriage  between 
Benjamin  Robinson  (the  intestate  of  the  appellant)  and- 
Susanna  Brock  took  eifect,  yet  it  was,  as  suted  in  the 
deed  itself,  the  consummation  of  a  contract  that  existed 

I  i 
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Ju»E,  With  respect  to  Jerry^  he  being  named  in  the  deed  of 

1807.       1788,  and  not  being  in  the  class  allotted  to  Sttsarma^  and 
— ^  to  her  heirs,  in  case  of  her  dying  without  issue,  and  with- 
AoBiMsoa^s  out  disposing  of  them,  it  seems  to  mc  that  the  right  to 
m^       him  is  in  the  appellant,   for  the  recoveiy  of  whom  he 
bLock.      might  well  msdntain  an  action,  as  administrator  of  Benja* 
min  Robinaotiy  but,  with  respect  to  Jane^  she  is  not  I  be- 
lieve mentioned  in  the  record,  except  in  the  declaration 
and  verdict  which  seems  imperfect  and  unsatisfactory  in 
this,  that  it  finds  "  that  the  slaves  in  the  declaration  men- 
**  tionecit,  are  the  slaves  named  in  the  indenture  of  1788, 
**  or  the  increase  of  the  females  therein  also  named ;'*^  but 
doth  not  distinguish  whether  the  said  increaMe^  or  any,  and 
what  part  of  it,  be  of  the  class  allotted  to  the  %^\A  Susanna^ 
or  of  that  retained  in  the  family  of  the  said  Benjamin  Ro'^ 
binson;  and  how  the  appellant^s  title  to  Jane  accrues  I  am 
at  a  loss  to  discover;  I  am  therefore  of  opinion  that  a 
venire  de  novo  ought  to  be  awarded. 

Judge  Ltons.  I  have  not  formed  any  certain  opinion, 
but,  as  three  Judges  have  concurred,  my  declaring  one 

fositively  is  of  no  consequence  in  determining  the  cause* 
conceive  it  therefore  unnecessary  to  delay  the  decision 
•  by  the  court ;  but,  as  I  had  some  doubts  respecting  it,  I 
win  mention  them ;  supposing,  however,  that  in  some  of 
them  I  must  be  in  an  errour ;  since  three  Judges  differ  from 
me,  and  give  a  decided  opinion* 

The  law,  I  conceived,  was  well  settled,  that,  where  an 
estate  was  given  to  A.  for  life  with  a  remainder  to  hie 
heirs  general;  or  with  a  power  to  give  or  appoint  to  others 
at  pleasure,  and  no  limitation  over,  (for  want  of  appoint- 
ment,) to  any  but  heirs  general^  an  absolute  estate  in  fee 
vested  in  A. ;  especially  in  a  chattel;  and  that  it  made  no 
difference  whether  a  use  only  was  so  given,  or  a  Wgal 
estate ;— for  a  trust  is  a  creature  of  equity,  akid  governed 
by  the  same  rules  in  equitt/j  as  a  legal  estate  is  at  law;  it 
being  the  maxim  in  such  cases  that  eqmtas  sequitur  legem* 
a  Chan.  Cases  64.  2  Ventr.  350. — 1  Fonb.  146 — 7—8—- 
1  Chan.  Cases  265. 1  Fonb.  302 — 3 — 4. 

Again ;  it  is  a  rule  of  law  that  a  Term  (which  is  a  chat* 
tel-real^)  given  to  one  and  his  heirs  shall,  nevertheless,  go 
to  his  executors  (1  Vem.  168.) ;  and  another  rule,  that  an 
estate  for  life  is  merged  in  a  remainder  in  fee,  as  soon  as 
both  are  united  in  the  same  perdon. 

In  this  case  slaves  were  conveyed  to  yohn  Brociy  in 
trust  for  the  use  of  Robinson  and  tvife^  for  their  jomt 
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fives,  and  the  life  of  the  survivor;  as  a  jointure  to  her  in       Jtrmty 
lieu  of  dower,  &c. ;  and,  after  dieir  deaths,  in  trust  for  the       1 807. 
children  of  the  marriage.  See. ;  but,  if  there  should  be  no  ^^— y— ^ 
such  child,  then,  certain  slaves  for  the  use  of  the  heirs  of  Ro»,vtoir»s 
the  kasbandy  or  for  the  use  of  such  person  as  he  should       Admr. 
direct  and  appoint,  and  other  slaves  for  the  use  of  the  heirs      aganmt 
of  the  -wife J  (not  saying  her  next  a^km)  or  to  be  disposed      ^•®«*- 
of  as  she  should  appoint,  &c.     The  wife  died  in  the  life- 
time of  the  husband  without  any  child^  and  without  ha* 
ving  made  any  appointment  or  disposition  of  the  slaves;—- 
and  the  question  is,  who  is  entitled  to  them?-— 

The  husband  is  the  legal  heir,  or  representative  of  the 
wife  as  to  her  personal  estate,  which  vests  in  him,  imme« 
diately  on  her  death,  as  her  administrator,  without  ac- 
count or  distribution. — If  in  possession,  he  need  not  ad- 
minister; but,  if  not  in  possession,  he  has  a  right  to  admi- 
nister; and  the  right  is  said  in  1  Wils.  169,  to  be  trans- 
missible to  his  executors ;  but  the  correctness  of  the  last 
position  appears  to  me  to  be  doubtful. 

Money  ordered  to  be  setded  on  the  wife  belongs  to 
Ae  husband,  1  Fonb.  103.  313. — But  the  trust  in  thb 
case  continued  for  the  life  of  the  husband,  and  to  his  heirs 
forever;  bo  that  he  had  no  /e^o/ estate  in  what  was  limited 
to  his  heirs  and  appointees,  alter  the  death  of  his  wife  or 
during  his  oWn  life,  &c;  That  trust  was  surely  useless; 
inserted  merely  curreiite  calamo;  and  should  be  rejected 
as  idle,  and  answering  no  purpose  after  the  deadi  of  the 
wife.     See  Parkhurst  v.  Smithy  Willes  327. 

But  it  is  said,  ^^  the  husband  by  the  deed  gave  up  aU 
his  marital  rights,  and  she  held  as  a  feme  sole^  as  in  the 
case  of  Shermer  and  Shermer.     1  Wash.  266.*' 

In  that  case  the  wife  (who  survived)  held  an  estate  for 
life  under  her  husband's  will;  with  a  remainder  to  whom- 
ever she  should  think  proper  to  make  her  heirs;  which 
gave  her  a  fee  or  absolute  property,  in  the  same  manner 
as  if  devised  to  her  and  her  heirs;  and,  of  course,  her 
own  relations  took  the  estate:  but,  is  that  in  any  thing 
like  the  present  case,  where  the  At/^^an^  survived  ?•— Sup- 
pose the  estate  had  been  given  or  devised  to  her  by  a 
tlurd  person,  or  even  her  father,  in  the  same  words,  and 
the  husband  had  survived;  would  he  not  have  taken  the 
personal  estate  as  her  administrator  ?— If  a  husband  agrees 
that  his  wife  may  dispose  of  her  personal  chattels  by  deed 
or  will,  and  she  does  neither;  does  it  bar  or  deprive  him 
of  bis  legal  right  to  them  as  survivor  and  administrator, 
when  there  is  no  special  limitation  over  (in  default  of  her 
appointment,)  other  than  to  heirs  general^  not  saying  of 
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jvw«,      ker  ctvn  Mndr^df  I  do  not  recollcot  to  haire  heard  it 
t907«      disputed  before  t^at  the  answer  to  this  q^iestion  should 

^'*-«V»*'   he  in  the  negative*    Seel  Fonb.  443. 

iUBitfiL(«]i'$  1  conceive  that,  after  the  death  of  the  wifi?  in  ik^  life-* 
AUmm  time  of  the  husband,  without  child  or  appointment,  the^ 
^ainH  ^  (fqst  wa$  at  an  end,  as  useless;  and,  surely,  a}!  his  own 
BaoGiR^  part  of  the  slaves,  or  the  slaves  settled  on  himself,  wewi 
then  liable  to  his  debts,  as  his  own  absolute  property;  the 
trust  being  at  an  end  as  to  his  part^  even  if  it  continued 
Quhis  wife^s  part  to  preserve  it  for  her  heirs  at  his  deaths 
Can  a  man  convey  slaves  to  trustees  for  the  use  of  him- 
self for  life,  with  a  remainder  to  his  own  heirs  or  appoin* 
tees  forever,  to  protect  them  from  his  creditors^  and  tp 
defeat  those  creditors  of  their  just  claims  .''--v-On  the  death 
of  the  wife  without  child,  the  estate  for  life,  (iin  his  own 
share  of  die  slaves,  at  least,)  was  merged  in  the  ria-» 
mainder  to  his  own  heirs,  and  he  had  a  fee  or  entire  jmxh 
perty  in  th^m:  the  future  trust  therefore,  as  to  him  was 
useless  and  void ;  the  creditors  would^  in  law  and  equity^ 
Stand  in  the  place  of  upointees ;  and  so  woi4d  his  eicecu* 
tors*    WiUes,  ^27^  8  Chan*  Cases  69*  7B. 

The  deed  of  17M,  being  made  on  condition  that  Brock 
released  bis  right  to  Alke^  (which  he  never  did,)  I  con* 
aider  as  void:  but  that  of  1799,  for  the  slaves  HeukeHf 
iMee^  Htmnmh  smd  JohwHQn^  may  be  sufli^iimt  to  convey 
them,  as  a  good  consideration  is  e?tpressed  in  it;  aad| 
iddiough  Robinson  retained  possession  until  his  death  m 
1796,  the  Act  of  Limitations  did  not  operate  on  the  pos^ 
session ;  unless  his  administrator  retained  them  afterwaids ; 
and  that  is  not  found  in  the  verdlct««—rAsf  according  tt^ 
my  present  conception,  (which.  I  do  not  mean  as  eonduT 
sive,)  die  heirs  of  RoHnspn  took  nothing  under  the  deed 
of  trust  of  1796,  his  brother  and  sister  co^ld  only  taM 
as  legatees  under  the  will,  and  not  as  b«irs  or  appointees 
undo*  that  deed* 

As  Robinson  was  in  possession  of  #11  the  slaves  at  his 
dealh,  his  administrator  had  a  right  to-pofsess  himself  of 
them;  and,  if  taken  from  him,  might  maintain  detimie  to 
recover  diem ;  but  when  taken,  or  whether  taken  before 
or  after  administration  doQs  not  appear,  and  remains  un^ 
certain* 

*  The  slaves  Jane  and  Jerry^  (or  one  of  them,)  not 
being  named  in  any  of  the  deeds,  did  not  pass  to  Brock: 
wend  thot^;fa  said  to  be  descendants  of  female  slaves  named 
in  the  deeds,  are  not  found  to  be  descendants  si$tcc  the 
date  of  those  deedsm    They  might  therefore  have  b^en 
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bdtti  ivefore ;'«— and  ilothiag  can  te  "preiiiimed  in  a  8|>ecial  J«srk, 

verdict:  so  that,  if  I  am  wrong  in  other  respects,  (which  180f • 

Id  probable  since  all  the  other  Judges  differ  from  me,)  I  Vu-*..y.-.i*.^ 

toncur  in  opinion  w|th  the  rest  of  die  eourt,  that,  as  a  R^^Drsow's 

judgment  is  an  entire  thing,  and  the  joint  damages,  as  Admt. 

found,  cannot  be  severed  by  this  court,  there  must  be  a  ^gttintt 

venire  de  twvn,  B»ock. 


HbNOERSON   agatMt  AlLENB.  Tkurtdety, 

^•n      J  MMCa 

This  case  was  brought  up  hj  a  wt^t  of  supersedeas  to  i^  a  ipecial 
a  judgment  of  the  District  Courtheld  at  the  Sweet  Springs,  verdict  the 
The  plaintifis  in  the  court  below  (the  now  defendants  in  i^^  ^K^ 
errour,)  brought  an  action,  as  paupers,  9oit  Ae  recovery  ^em'db^ 
of  their  freedom.     There  had  been  two  verdicts  in  the  andiubmitto 
tcause ;  die  first,  which  was  found  for  the  defendant,  (the  ^^«  <:oait  to 
present  plaintiff  in  errour,)  was  set  aside,  on  the  ground  ^jJf'P**'** 
oi  surpnze,  and  because  the  issue  joined  was  considered  tainybm  mre 
immaterial.     On  the  second  trial,  die  jury  found  a  special  to  be  infer- 
Verdict  in  these  words:  "^  ^'n  »*•' 

*'  We  of  the  Jury,  find  die  issue  joined  for  the  plakr-  f^  ^kT^eu 
tiffs,  and  one  cent  damages,  subject  to  the  opinion  of  explicitly, 
the  court  on  the  following  poitits.     The  plaintiffs  i^%  *"<*  submit 
and  Mhna,  were  brought  into  Ais  state  in   ^trnttaru.  '?J***  *^°?'** 
1794,  ioriLves  fix>m  karyiand,  »»1  were  «>  W  lo  '^^Z^^l 

dieir  arrival  here,  and  sold  to  die  defendant  by  a  persofn  thereupon 

^ho  bought  them  there,  he  being,  before  the  said  put^ 
chase,  a  resident  in  Virginia.     In  fune  following,  the  J^^^^'^ 
plaintiff  Jenny  was  bom.     In  October  following,  an  ap-  brooght  into 
plication  was  made  to  this  court,  and  the  foHowing  order  thii  Com-    * 
made  withYespcct  to  the  plaintiff's  right  by  the  court:  t»sr.  »n<wweahh 
^  On  the  motion  of  the  deputy  attorney  far  die  Common^  SidS^dSTk 
^  wealth,  he  is  jLssigned  counsel  (cyrPtflbf  AHen^  Mima  section  of  tbe 
*^  AUcfiy  and  yenny  AUen^  to  commence  and  prosecute  a  Act  of  1792» 
•*  suit  for  their  freedom,  and  k  is  onlered,  that  Alexander  ^^  ^V*** , 
^  Henderson,  Who  holds  diem  in  slavery,  do  not  temove  p."^,)  it 
^  t>r  abuse  them,  but  allow  them  the  liberty  of  collecting  must  appear 
**  teatimiony  to  prove  their  right  of  fi-ecdom.^'    In  con*  *^*  ^  . 
sequence  of  which  order,  a  suit  Was  instituted  and  prose^  edtherei^by 
cuted  for  the  freedom  of  the  plainttfiis,  tlie  writ  of  which  tompuUim 
bears  date  in  May  followtng:->-at  the  .^Ifb^term,  1800,  vxi^  contrary 
being  the  22d  of  the  month,  the  suit  Wus  dismissed  by  ^  ^^' 
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Henderson 

agai/ut 

Ali«sns. 


June,      virtue  of  the  following  order;  ^^  Folh/  Allen,  Mima  AUertf 
IdOr*      and  Jenny  AUeriy  plaintiffs,  ag^unst  Alexander  Hendersonj 
defendant,  in  trespass,  assault  and  battery,  and  false  im- 
prisonment.— -The  plaintiffs  not  farther  prosecuting,  or- 
dered that  the  suit  be  discontinued*^     On  the  same  day^ 
another  order  was  made  in  these  words :  ^^  On  the  motion 
of  James  Breckenridg-e^  gent,  he  is  assigned  counsel  for 
Polly  Allen^  Mima  Allen^  and  Jenny  Allen^  to  commence 
and  prosecute  a  suit  against  Alexander  Henderson^  who 
holds  them  in  slavery,  to  recover  their  freedom,  and 
it  is  ordered,  the  said  Alexander:  Henderson^  do  not 
remove  or   abuse   them,   and   it  is   further   ordered^ 
that  the  said  Polly  Allen^  Mima  Allen^  and  Jenny  Allen^ 
be  taken  into,  and  remain  in  the  custody  of  the  sheriff 
of  Botetourt  county,  till  the  said  Alexander  Henderson 
enters  into  bond  with   sufficient  security,  to  the   said 
James  Brcckenridge^  in  the  penalty  of  one  thousand 
dollars,  to  have  them  forthcoming,  to  answer  the  judg- 
ment of  the  court:"  by  virtue  of  which  order,  the  pre- 
sent suit  was  instituted  and  prosecuted,  the  capias  of 
which  bears  date  the  same  day.     If  the  court  shall  be  of 
opinion,   that  under  these  circumstances,  the  plaintiffs, 
Polly  and  Mima^  were  twelve  months  within  me  state, 
before  the  commencement  of  this  action,  according  to 
the  true  meaning  and  intent  of  the  second  section  of  the 
act  of  Assembly,  intituled  ^^  an  act  to  reduce  into  one  the 
several  acts  concerning  slaves,  free  negroes  and  mulat- 
toes,"  then  we  find   for  the  plaintiffs  as  to  them ;  but,  if 
the  court  shall  be  of  a  different  opinion,  we  find  for  the 
defendant  as  to  them,  and  if  the  court  shall  be  of  opinion, 
that  the  plaintiff  Jenny  has  a  right  to  freedom,  naving 
been  bom  within  five  months  arter  her  mother^s  arrival 
in  the  state,  then  we  find  also  for  the  plaintiffs  as  to  her; 
but,  if  the  court  shall  be  of  a  different  opinion,  then  we 
find  for  the  defendant  as  to  hen     On  this  verdict,  the 
district  court  decided,  that  the  paupers  should  recover 
their  free/dom  and  the  costs  of  suit* 

Call.,  for  the  plaintiff  in  errour,  stated  that  the  defen* 
dants  claimed  their  freedom,  in  consequence  of  their 
having  been  brought  into  this  state  as  slaves,  and  of  their 
having  remained  in  the  possession  of  the  plaintiff  for  more 
than  twelve  months.  On  the  other  hand,  the  plamtiff 
contends  that  his  keeping  them  was  an  act  of  compulsion, 
and  in  consequence  of  an  order  of  court  which  he  was 
not  at  liberty  to  disobey. 
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He  relied  on  three  grounds:  June, 

1,  That  the  special  verdict  was  insufficient  in  not  find-  ISO/, 
ing  that  Henderson  continued  to  reside  in  this  state  from 
the  time  when  the    first  action  was  brought  till  it- was  Hendehson 
discontinued,  and  another  suit  instituted,    \t  may  indeed  aga'mtt 
be  conjectured;  but  this  is  only  an  inference,  wnich  can  Alleks. 
never  be  resorted  to  in  a  special  verdict. 

2.  The  next  objection  (on  which  he  principally  relied) 
was,  that,  in  less  than  tweh-^  months  after  the  slaves  were 
brought  into  this  state,  Henderson  was  inhibited  by  an 
order  of  court  from  carrying  them  out  of  the  state.  It 
might  have  been  his  intention  to  have  done  so.  In  jfa^ 
nuary^  1 794,  the  slaves  were  brought  into  the  state ;  in 
Jwie  following  Jenny  was  bom ;  and  in  October  of  the 
Bame  year,  Henderson  was  prohibited  from  removing 
them.  That  order  continued  in  full  operation  till  3Iay 
1800.  It  was  his  duty  to  obey  it;  and  he  would  have 
been  liable  to  an  attachment  for  disobedience.  While  the 
cause  was  depending  he  was  bound  to  take  notice  of  all 
orders  of  the  court  in  relation  to  it.  From  a  well  known 
rule,  that  every  man  is  bound  to  take  notice  of  the  pro- 
ceedings of  a  court  of  competent  jurisdiction,  2i  pendente 
lite  purchaser  will,  in  a  variety  of  instances,  be  bound  by 
•the  judgment  or  decree  of  a  court  without  actual  notice* 
Whether  Henderson  had  actual  or  implied  notice,  he  was 
hound  by  it,  and  was  not  at  liberty  to  remove  the  slaves 
out  of  the  state. 

As  to  the  child  Jenny  ^x\\t  district  court  unquestionably 
erred  in  deciding  that  she  was  entitled  to  hc:r  freedom* 
She  was  bom  a  slave  within  the  limits  of  Virginia;  be- 
cause she  was  born  before  her  mother's  right  to  freedom 
had  accrued. 

The  Attorney   General^  for  the  defendants  in  errour. 
The  law  prohibits,  under  very  severe  penalties,  the  bring- 
ing of  slaves  into  this  state.(a)     It  is  an  illegal  act  both  (a)  Rev. 
in  the  purchaser  and  vendor,  and  neither  can  deserve  any  Code  ch.  103 
&vour.     Henderson  cannot  pretend  that  he  comes  withia  ^*' 
^y  of  the  exceptions  of  the   act;  because  it  is  not  so 
found  in  the  special  verdict.  The  words  of  the  law  (sect. 
2)  are  explicit,  that  any  slave  brought  into  this  state  and 
remaining  therein  one  whole  year,  or  so  long  at  different 
times  as  shall  amount  to  a  year,  shall  be  free.  It  is  unim- 
portant in  what  manner  they  are  kept  here.  The  provisions 
pf  the  law  equally  apply  to  them, 

K  k 
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Juw«,  Although  it  is  not  expressly  found  that  Henderson  kept 

3  SOT*      them  in  the  State  from  the  time  when  the  first  order  was 
/— '  made  for  instituting  the  suit,  yet  enough  appears  upon 
^a^^inT^  the  face  of  the  proceedings  to  show  it;  for  they  were 
AtLE^s.    brought  into  the  State  in  January^  1794,  and  die  last 
order  (which  was  made  in  1800,)  refers  to  Render son^ 
who  ^^  haUh  them  in  possession.^^   But  if  the  court  should 
entertain  a  doubt  on  this  subject,  a  ventre  facias  de  novo 
ought  to  be  awarded,  that  this  fact  might  be  more  speci- 
ally founds 

But  it  is  said,  they  were  kept  here  under  the  order  of 
court  of  October  1794.  There  is  no  finding  of  the  jury 
to  show  that  Henderson  was  prohibited  from  carrying 
them  out  of  the  state ;  and  in  a  special  verdict,  nothing 
is  to  be  presumed.  This  order  was  irregular,  the  slaves 
not  having  been  in  the  state  twelve  months  \  nor  was  there 
any  law  to  warrant  such  order  till  1795.  It  was  a  mere 
practice^  which  might  vary  in  every  court.  There  was 
consequently  no  legal  process  restraining  Henderson  from 
carrying  them  out  of  the  state.  On  legal  principles  a 
party  is  not  bound  to  take  notice  of  a  writ  till  service  of 
It.  If  this  order  of  court  had  been  authorized  by  law,  still 
Henderson  could  not  be  ccmsidered  as  having  had  notice 
of  it  till  it  was  served  upon  him;  and  it  is  no  where  found 
that  it  was  served.  It  cannot  be  compared  to  a  judgment 
or  decree ;  because  that  is  never  rendered  till  after  regu* 
lar  proceedings  in  court. 

With  respect  to  the  child  yenny,-— both  on  general 
principles  and  the  act  of  assembly,  she  is  entided  to  her 
freedom.  On  general  principles,  the  rule  of  law  is  that 
partus  sequitur  ventrem*  The  mother  was  brought  into 
this  state  oontrary  to  law.  In  the  period  between  bringing 
her  in,  and  her  residing  twelve  months,  she  created  an 
inchoate  right,  and  the  entire  residence  of  twelve^  months 
has  relation  back  to  perfect  that  rij^t  in  her  and  ner  pos- 
terity. The  act  of  assembly  (Rev.  Code  1  vol.  c.  103« 
sect.  1.)  expressly  says  "  that  no  persons  shall  be  slaves 
*'  within  this  commonwealth,  except  such  as  were  so  on 
**  the  17th  of  October  1778,  and  the  descendants  of  the  fe- 
*'  males  of  them  ;*'  which  cannot  be  alleged  as  embracing 
the  case  of  the  child  Jenny. 

Call  in  reply.  It  is  true  that  the  special  verdict  does 
not  find  that  Henderson  Yi^d  notice  of  the  order  of  court; 
nor  was  there  any  law  which  required  it.  From  the  prac- 
tice of  the  courts,  in  pauper  causes,  the  order  was  always 
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tronsidered  the  foundation  of  the  writ.    It  would  have       Jdne, 

been  a  contempt  in  counsel  to  have  issued  the  writ  with-       1807. 

out  such  previous  order:  and,  if  it  be  a  part  of  the  record,  ^~-y~~^ 

in  every  pauper  suit^  where  is  the  difference  between  such  Henderson 

order  and  a  bill  in  chancery?  where  a  bill,  which  is  the      4tgainH 

inception  of  a  suit  in  chanCery,  is  filed^  though  the  sub*     ALLE^'s. 

poena  be  not  served,  all  subsequent  purchasers  are  bound 

by  it.    The  terms  of  the  order,  and  the  practice  of  the 

courts  did  not  require  Henderson  to  be  called  into  courts 

None  of  the  entries  in  the  proceedings  show  that  any  or^ 

der  was  served ;  although,  it  appears  that,  in  one  stage  o^ 

the  business,  Henderson  was  attached  for  not  obeying  it% 

If  the  practice  of  the  courts  did  not  require  a  service  of 

those  orders,  then  the  case   stands  upon  the  common 

ground  of  a  record;  of  which  all  persons  are  bound  to 

take  notice.  It  stands  on  the  ground  of  bills  in  equity;  of 

judgments  which  bind  lands ;— -of  the  recording  of  deeds, 

&c. ;  which  ailect  all  persons ; — ^being  the  judicial  act  of  a 

court  of  competent  jurisdiction.  If  the  -court  «hould  not  be 

Satisfied  with  his  exposition  on  this  part  of  the  subject, 

he  concurred  with  the  Attorney  general  that  a  ventre  de 

novo  ought  to  be  awarded. 

The  rule  being  to  construe  a  special  verdict  stricdy,  no- 
thing ean  be  inferred  that  is  not  specially  found  by  the 
jury. — In  the  present  case  they  have  only  furnished  evi-' 
dence  by  which  to  inferyidf*.  The  conclusion  of  the  ver- 
dict refers  it  to  the  court  to  infer  from  circumstances, 
whether  certain  facts  existed  or  not.  These  circumstan- 
ces are  merely  conjectured.  ^\itjury  might  have  inferred 
facts  from  them;  but  the  cofurt  could  not. 

If  the  court  should  be  of  opinion  that  Henderson  (being 
a  party)  was  necessarily  bound  to  take  notice  of  the  order 
of  coiut,then  the  judgment  must  be  reversed  in  to|o;  but 
if  they  should  not  be  satisfied  as  to  the  practice  in  such 
cases,  there  ought  to  be  a  new  trial;  in  order  that  thost 
&cts  may  be  specially  foimd« 

Curia  advtsare  vulu 

Saturday y  June  6th^  1  ^7.  The  President  delivered 
the  opinion  of  the  court  (consisting  of  all  the  Judges)  that 
there  was  errour  in  this,  that  the  special  verdict  was  un- 
certain, and  insufficient  to  establish  any  facts  proving  that 
the  defendants  in  errour  were  detained  in  this  state  twelve 
months,  by  the  compulsion  of  the  plaintiff,  contrary  to  law. 
Judgment  reversed;  verdict  set  aside,  and  new  trial  awar- 
ded. 
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juNt,      WitLiAM  Smith  md  MAegaret  his  wife,  lai«  Mak* 
a807.  garetCaer>  rdictandadministratrix^&cof  William 

**— Y"— '       Carr,  the  younger, 

Friday  agaifUtt 

6th  yuM.    T.  Chapman  surviving  acting  executor  and  trustee  ot 

William  Care  the  elder,  and  others. 

A  Ustatop  On  an  appeal  from  a  decree  of  the  Superiour  Court  of 
de^ses*^/to  Chancery  for  the  Richmond  District  pronounced  by  th^ 
his  two  sons  l*^^  J^idge  of  that  court. 

aiid  daiigh-  This  case  turned  upon  the  construction  of  the  will  and 
tcr,  seve-  codicils  thereto  annexed  of  William  Carr  the  elder,  which 
Hfe^orel^^  were  made  in  the  year  1 790.  So  far  as  the  present  ques* 
devisee; and,  tion  is  influenced  by  them,  they  may  be  resolved  into  the 
after  his  OP     following  parts : 

trhi^s^orlfe^  1.  A  devise  to  Betsey  Tebbs  of  sundry  tracU  of  land 
child'op  dlft  particularly  described,  together  with  a  negro  woman 
dien; /none,  Hufinah  and  her  children,  during  the  life  of  the  devisee; 
to  the  other  ^^^n  to  her  child  or  children,  if  any  living  at  her  deaths 
friffet'and  ^o  ^  equaUy  divided  between  them;  if  none  living,  the« 
tlien  to'  be  to  William  and  "John  Carr  for  life ;  then  to  be  equally  di* 
equally  divi-  vided  between  their  children. 

thelp^hil^"  2.  To  William  Carr  sundry  tracts  of  land;  and,  after 
drent  and  ^^  death  of  the  testator's  widow,  a  negro  woman  named 
annexes  a  Agga  and  her  children  i-^uring  the  natural  life  of  the 
*^^?S'"  devisee,  and  after  his  decease  to  his  child  or  children  $ 
BAvs^thsa,  if  if  none^  to  yohn  Carr  9Xkd  Betsey  Tebifs  for  hie ;  and  then 
aiihu  ckii  to  be  equally  divided  between  their  childreiu 
drtn  should  z*  To  John  Carr  the  lahds  on  which  the  testator  lived^ 
iZwofth^ir  ^^^^  ^^  death  of  his  widow;  and  several  other  tracts  df 
kodieai  his  ^^md  in  the  will  described,  together  with  sundry  negroes 
v)ifc  living,  therein  named ;- — during  his  life,  and  then  to  his  child  or 
*h^^^"^^*'**^  children,  if  any  living  at  his  death;  if  none,  to  Betsey 
his 'wifFdu^  TeSbs  and  U^lliam  Carr  during  life ;  and  then  to  their 
ping  hcp  na-  children  to  be  equally  divided. 

tural  life,  and  In  a  codicil  to  the  will,  was  the  following  clause  i 
dMth**pc-  "  Should  all  my  dear  children  die  without  issue  of  their 
maindcp  to  "  bociies,  my  dear  wife  living,  the  life  estate  to  go  to  my 
other  per-      '*  dear  wife  during  her  natural  life ;  the  other  half  to  T.  C, 

two  wf^*lSid  "  ^'  ^*'  ^^  ^'  ^'  ^^  ^'  ^•'^  children,  namely  C.  C.  and 
dauffhtcp  "  !•  during  their  natural  lives;  then  to  their  children,  if 
take  each  an  "  any ;  and,  after  the  death  of  my  wife,  the  whole  of  what 
efitate  for  u  g^g  j^^s  for  life  in  the  last  clause,  to  T.  C,  in  trust  for 
r^maindcps*^  "  ^^^  forementioned  children,  and  my  trusty  boys,  X).  and 
over  are  good  "  -^»  tO  be.  equally  divided  between  them." 
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TUis  will  was  dated  on  the  33d  of  yamuiry^  1 790 ;  soon      J  ukc* 
after  which  the  testator  died,  leaving  a  widow,  tlie  daugh-      1 807. 
ter  Betsey^  and  hi&  sons  William  and  John^  both  infants  ^'— — y— -* 
and  unmarried*  Betsey  at  that  time  had  several  children  3^2^^  ^^ 

Wittiam  Carr  the  younger  died  on  the  8th  of  Novehi'       wife 
bery  1801,   intestate,  leaving  a  widow,  but  no  children,      ogaintt 
His  widow  intermarried  with  William  Smith  (one  of  the  ^a^JtSew. 
appellants,)  who  filed  a  bill  in  the  High  Court  of  Chan* 
cerjr,  ciaimmg  in  right  of  his  wife,  (among  other  things,)  ^iid  may  take 
dower  in  jthe  lands  which  had  been  devised  to  her  first  etiect;  the 
husband,  William  Carr  the  younger.  contingent 

The  Court  of  Chancery  dismissed  Ae  biU,  from  which  ^"^^^'"^ 
decree  an  appeal  was  prayed  to  this  court.  ""^ 

In  construing 

BvttSy  for  the  appellants.    This  case,  so  important,  as  ^}^^^  ^^^ 
>¥cU  from  the  great  property  depending  upon  it,  as  from  acu  of^s- 
the  questions  of  law  which  it  involves,  turns  wholly  upon  sembly,  of 
the  construction  of  the  will  oi  William  Carr  the  elder,  and  ^776  and 
the  codicils  thereto  annexed.  ^'^^'  °"  ^ 

The  point  now  to  be  discussed  is,  whether  William  Carr  estates  tail 
the  younger  took  z.fee^  or  an  estate  for  life  only :  if  the  it  teem*  that 
former,  his  widow  is  entitled  to  dower  in  the  lands  de*  ^^  courts  in 
Vised  to  him ;  if  the  latter,  she  is  not  entitled.  ^^^  ;^"JJ' 

I  shall  contend  that  William  Larr^  the  devisee  took  a  implicntion 
fee  conditional  at  the  common  law,  upon  the  four  follow-  turn  an  ez- 
ing  distinct  and  sure  grounds.  f ** uf*'^*H 

I.  By  the  words  in  the  devise  to  WiUiam^s  "  child  or  limitation 
*^  children,"  when  he  had  none,  an  express  estate,  in  over  in  re- 
fee,  in  William  was  created.  mainder,  in- 

II.  That,  if  the  first  pomt  should  fail,  yet,  by  the  words  {^^ilTtikf ' 
in  the  devise  over,  *^  if  none"  (i.  e.  no  child  or  children,)  cases  in  En- 
**  to  John  Carry  and  Betsey  7>W*,"  an  implied  estate  in  ^^and,-)  be- 
fee  was  created.— A  distinction  between  a  limitation  to  fk"**^u*h  • 
*'  children"  m  Eng-landy  where  they  are  not  collectively  don^there  to 
heirs,  and  such  a  limitation  in  Virffinioy  where  they  are  effectuate 
collectively  heirs.,  will  be  relied  on.  ^^  ^neral 

III.  That  by  the  limitotion  "  should  all  my  dear  chil-  Ijl^e^s^t  J 
dren  die  without  issue  of  their  bodies,"  then  over  to  such  a  con- 
his  wife  and  the  Chapman  family,  an  implied  fee  would  struction  un- 
be  nused,-^hould  the  other  points  fail.  ^^T  the  ope. 

rxr      ..    rr^  I  •  r     l_  Ml         I.       ration  Of   OUT 

IV-  "  That  upon  the  true  construction  of  the  will,  the  i^vvg.  would 
^^  son  William  must,  by  necessary  implication,  to  efFec-  defeat  Uiat 
**  tuate  the  manifest  general  intent  of  the  testator,  intention. 
be  construed  to  take  an  estate  in  fee." 

The  devise  in  question  is,  in  effect,  to  William  Carr 
the  younger  during  his  natural  life,  and  after  his  decease 
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June,  to  his  child  or  children ;  if  none,  to  John  Carr  and  BeUetf 
ISOr.       Tebbs;  and  if  all  three  die  without  lawful  issue  of  their 

^*— "V '   bod,ies,  then  to  others. 

Smith  and  "\For  a  long  time    it  was  contended  that  an  express 

wife         esfeite  for  life  could  not  be  turned  into  a  fee.     It  is  pre- 

agatjut      sumed,  however,  that  gentlemen  will  not  say  that  this  is 

aad^ou'lers.     *^^  ^^  ^^^  ^^^^     4  ^^"^  ^^*^  ^^  ^^^*  might  be  cited  to 
prove  the  old  doctrine  exploded. 

It  may  be  admitted  that  it  was  the.  plain  and  evident 
intention  of  the  testator  that  William  should  take  only  an 
estate  for  his  life :  but  then  the  reason  of  confining  it  to 
an  estate  for  life  must  by  the  appellees  be  conceded  to 
have  been  to  preserve  the  inheritance  for  William^a  poste- 
rity. To  restrict  it  to  a  life  estate  in  the  firjt  taker  was 
the  particular  intent — ^to  preserve  the  inheritance ybr  the 
issue  was  the  general  intent.  The  former  was  the  interided 
means^  the  latter  the  intended^^.  If  the  two  intentions 
cannot  stand  together,  the  particular  intent  or  the  intended 
means  shall  be  sacrificed  to  the  general  intent  or  the  end. 

That  the  two  intentions  cannot,  in  the  principal  case, 

prevail,  according  to  the  rules  of  law,  and  that  xki^particu* 

lar  shall  so  yield  to  the  general,  seems  abundandy  proved 

by  a  long  string  of  cases,  of  ^settled  and  unimpeached 

(fl)lRep.89.  authority.     The  1st  is  Shelly's  case,  21  Eliz.(a) 

The  case  was  upon  a  covenant  to  lead  to  uses.    **  To 
Edward  Shelly  and  his  assigns,  for^  and  dHring  the  term 
of  his  life  without  impeachment  of  waste,  and  after  his 
J  decease  to  the  use  of  C.  for  twenty-four  years ;  then  to  the 

use  of  the  heirs  male  of  the  body  of  the  said  Edward 
lawfully  begotten,  and  the  heirs  males  of  the  body  of  such 
heirs  lawfully  begotten;  and,  for  default  of  such  issue,  to 
the  use  of  the  heirs  males  of  the  body  of  John  SheUy*^^ 

It  was  nJed  by  eleven  out  of  twelve  Judges  that  Ed^ 
ward  Shelly  took  an  estate  in  tail  male. 

[In  Lisle  v.  Gray^  {Thomas  Raymond* s Reports  315)  the 
court  says,  ^^  the  rule  in  Shelly* s  case  is  positive  law  not  to 
^^  be  reasoned  upon.  It  is  a  land  mark,  by  which  other 
^^  cases  are  to  be  bounded."  In  Douglas  507,  note^  it  is  so- 
lemnly sanctioned.  In  Roy  and  others  v.  Garnet  (2  Wash. 
Rep.  p.  16)  the  counsel  for  the  life  estate,  admitted  its 
authority,  and  the  court  in  that  case,  pa.  31,  say,  ^^  this 
^^  (Shelly* s^  case  is  constandy  referred  to,  in  most,  if  not 
^^  all,  the  subsequent  cases;  and  its  principle,  as  well  as 
*^  its  authority  is  no  where  denied;"  v.  also  Black.  Com. 
245.  Rav.  334.  2  Lev.  60.] 
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The  2d  case,  Lyles  v.  Gray,  in  31  Car.  2d  (*)  was      June, 
thus: —  1807. 

yohn  Lyle  by  covenant,  was  to  stand  seized  to  the  use  ^ v"~~^ 

of  nimself  y&r  life^  without  impeachment  of  waste;  re-   Smith  and 
mainder  to  E*  L.  for,  and  during  the  term  of  his  natural        wife 
life ;  and  after  his  decease  to  his  first  son ;  and  in  default      againgt 
thereof  to  the  heirs  male,  &c.  ^d^^h*^^ 

Resolved,  that  E.  L*  took  an  estate  tail.  *"  ^   *^"' 

3.  The  Attorney  General  v.  Sutton,  in  1721.  (c)    ,.  ^ 
Devise  to  Thomas  for  life;  and  afterwards  to  the  first  Reports  278 
son  or  issue  male  of  his  body,  and  to  the  heirs  male  of  302.  315. 
such  son;   remainder  to  Thomases  second  son,  and  his 
issue  male  in  tail ;  and  that  immediately  upon  the  death  r^s  ^  p 
of  Thomas  without  issue  male,  the  estate  should  go  over.  WiUmi.  ^. 
Adjudged  that  Thomas  had  a  fee  tail. 

4.    GOODRIGHT  r.  PULLEN,  in  1726.  (d)  '  (f/) 2  Lord 

Devise  to  A,,  for  life;  and  after  his  decease  to  the  heirs  Ray.  143». 
male  of  his  body,  and  to  his  heirs  forever ;  and,  for  default 
of  such  heir  male,  to  C.  in  fee. 

Adjudged,  that  N*  took  an  estate  tail,  and  the  court 
added  that 

If  a  devise  be  to  A.  for  life^  (though  the  words  without 
impeachment  of  waste,  or  with  power  to  make  a  jointure 
are  put  in,)  and  after  his  decease  to  his  heirs  male ;  A. 
takes  an  estate  tail ;  and  that  this  is  so  settled  that  it  can- 
not be  disputed-; — and  furthermore, 

A  devise  to  A.  for  Itfe^  and,  after  his  decease,  to  his  issue 
(without  more  words)  will  give  A.  an  estate  tail. 

5.  Bale  V.  Coleman,  in  1711.  (J)  (e)  1  P. 
Devise  to  A.  for  life^  with  power  to  make  leases  for  99  Wms.  142. 

years ;  remainder  to  the  heirs  male  of  his  body. 
Acyudged  that  A.  took  an  estate  tail. 

6.  Trevor  v.  Trevor,  in  1720.  (/)  (/)  1  p 
Marriage  articles  **  To  himself  for  life ;  remainder  to  Wms.  622. 

the  heirs  of  his  body  by  his  intended  wife.'*  The  court 
agreed  that  if  this  were  other  than  a  marriage  settlement, 
it  would  be  an  estate  tail. 

See  Lewis  Bowies'* s  case,  to  the  same  effect,  in  13  Jac* 
1.  11  Co.  Rep.  79. 

7.  Garth  v.  Baldwin,  in  1755.  (e^)  ii)  CJ^^d  ^ 
Devise  to  A.  for  life ;  and,  after  his  death,  to  the  heirs  ^^°^  ;„  ^"J" 

of  his  body.  Bun-owlKW. 

Lord  Hardtvicke  decreed  an  estate  tail  to  A. 

8.  Langlyi;.  Baldwin,  in  1707.  (A) 

Devise  to  A.  for  life,  without  impeachment  of  waste;  ^^^  i^^i.*' 
with  a  power  to  make  a  jointure ;  remainder  to  his  1st,  las.  ca.  29. 
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June,       2nd,  3rd,  4th,  5th,  and  6th  sona  in  tail;  and,  if  A*  should 
ISOr.       die  without  issue  male,  then  to  5.  in  fee. 
^'■'— V '       Adjudged  that  A.  took  an  estate  tail. 

Smith  and         ^'   BERNARD  and  FenTON  v.  ReasOK.  (i) 

wife  The  words  ^^  and,  if  he  dies  without  issue,  then  to  Bm 

againtt      will  tuHi  an  cxpfess  estate  for  life  in  A*  to  an  estate  taiL" 
Chapman         jq    Coulson  V.  CouLSON,  in  13  Geo.  2.  (k) 

11.  King  v.  Burchell  in  1759.  (/) 

(i)    Cited  in         12.    AlLASON  V.  CtlTHERON.  ^) 

3rd  VViUon  13.  KiNG  ©.  Melling,  in  24  Car.  2.  («) 

244.perLord        14.    BlACKBORNE  V.  EdGLEY,  in  1719.  (o) 

Rider  in  dc!      1^-  ^^^^^  ^*  Laming,  (/>)  decided  in  1760. 

livening    the        16.    PlNBURY  V.  Elkin,  in  1719.  (y) 

opinionofthe  17.  James's  CLAIM  in  Sup.  Court  of  Pennsylvania^ 
court.  ^^^  ^^^  YxYq  the  preceding  cases ;   and  may  be  referred 

iisf^  ^^'**  ^«>»  »*'  necessary. 

r/')  Cited   n       ^^^  cases  already  cited  are  accurately  abridged;  Mid 

2mi'  But.        the  Judges  may  save  themselves  the  trouble  of  examining 

1103.  them,  unless  requested  by  the  counsel  on  the  other  side ; 

{m)  1  Vezey  but  the  three  cases  of  Robinson  v.  Robuisony-^^Doe  on  the 

24.  26,  demise  of  Cook  v.  Cooper^^^-awd  Roy  and  others  o.  Garnet^ 

2U^215"^"*1  *^  ^^  ^^^^^*  strength,  and  contain  such  clear  and  apt  rea- 

in'JdLevintz  soning,  thai  an  insptctionoi  them  at  large  is  requested. 

58.  18.  Robinson  V.  Robinson,  in  1756.  (#) 

(o)  1  Peere         The  dcvise  was  to  L.  H.  for  life  and  no  longer;  aad, 

\ViUnis.601.  after  his  decease,  to  such  sons  as  he   shall  have  lawfully 

i^or  "^  ^  "'  begotten,  taking  the  name  of  Robinson;  and,  for  default  of 

(o)  2nd  Vez.  ®"^^  issue,  to  W*  R.  in  fee. 

766  The  Judges  of  the  Court  of  King's  Bench  unanimously 

(r)  I  Dallas  Certified, 

^'^'  "  We  are  of  opinion  that,  upon  the  true  construction 

33/     ^"^^  "  of  the  said  will  of  the  testator  George  Robinson^  the  said 

•  In  the  re-  "  L.  //.  must  (by  necessary  implication  to  effectuate  the 

port  of  tliis  "  manifest ,§r?ifrfl/ intent  of  the  said  testator)  be  construed 

«^diat  btlaw  "  ^°  ^^^^  ^^  estate  in  tail  male ;  (he  and  the  heirs  of  his 

"the testator  ^*  body  taking  the  name  of  Robinson;)  notwithstanding 

*<  could  b>  NO  ^^  the  express  estate  devised  to  the  said  L*  H*  for  his  life 

"  ha°vrmadc  *'  ^"^  "^  longer.'' 

•«  ihe^fathcr      '^^^  Chancellor  confirmed  the  certificate;  and,  upon  aa 

«<  tenant  for  appeal,  the  twelve  Judges  unanimously  concurred,  and 

«'  life,  and  the  the  Lords  affinned  the  decree. 

!!  \^r  ^Y      1^-  Doe  on  dera.  of  Cook  v.  Cooper.  (0 

•*  of  his  body        „,,  .  T>^ri  Sri- 

*«  piiicha- "  A  he  devise  was  to  R,  C.  for  the  term  only  of  his  natu- 
«« sers"  V.  1  nil  Ui'e ;  and,  after  his  decease,  to  his  issue,  as  tenants  in 
?V7^  ^y    common ;  but  in  case  he  died  without  issue,  then  to  £•  H^ 

(r;  1  East  8     •     g 
Rep.  229.        *^  ^^^* 
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Adjudged)  that  to  effectuate  the  general  intent,  R.  C.      June, 
took  an  estate  <ail«  1 80  7. 

20.  Roy  and  others  v.  GARNETT.(y)  V.,.-^^— ^ 
Devise  to  Jait^es  lor  and  during  the  term  of  his  natural  s,„-rH  uid 

life ;  remainder  to  the  son  Muscoe  in  fee;  in  trust  for  the  use        wife 
xf  the  first  and  every  other  son  ofjames^  who  should  sur^      against 
vive  him^  in  tail  male^  equally  to  be  divided;  but,  if  fames     ^j  ^**^*' 
should  die  without  issue  male,  then  to  Muscoe^  &c. 

Upon  the  ground  of  the  interposition  of  the  legal  estate 
in  fee,  in  trust,  between  the  estate  for  life  and  the  implied  W  2  Wash, 
remainder  to  his  issue  male,  it  was  determined  to  be  only  ^^^'  ^' 
an  estate  tail  in  remainder,  which  could  never  take  effect ; 
affirming,  nevertheless,  that  an  express  estate  for  life  may 
be  turned  into  an  estate  tail  by  implication. 

The  whole  of  the  English  law  upon  this  point  is  collec- 
ted and  methodized  in  2  Fonblanque^  page  58,  in  the 
notes* 

But,  though  the  cases  from  1  Burrow  39,  and  1  East 
229,  be  stronger  than 'the  following  case,  yet,  from  the 
more  striking  similarity  between  that  and  the  case  now  in 
question,  it  is  selected  as  the  one  by  which  the  nature  of 
the  estate  taken  by  William  Carr  the  devisee  can  be  at 
once  unerringly  tested. 

21.  Roe  on  the  demise  cf  Dodson  v.  Grew  et  all*  in  /^^^  miton, 
1767.  (u)  3  22. 

Devise  to.G.  C  [Wm*  Carr]  to  hold  for  and  during  the 
term  of  his  natural  life ;  and,  from  and  after  his  decease, 
to  the  use  of  the  issue  male,  of  his  body  lawfully  to  be  be* 
gotten,  and  to  the  heirs  male  of  such  issue ;  and,  for  want 
of  such  issue,  to  D.  the  lessor  of  the  plaintiff  \yohn  Carr  ^ 

■  and  Betsey  Tebbsl^ 

[As  a  particular  comparison  of  the  two  cases  is  intend- 
ed to  be  resumed  hereafter,  when  every  difference  between 
them  will  be  marked,  I  will,  for  the  present,  content  my- 
self with  requesting  that  for  "  G.  G."  "  Wm.  Carr^^  may  be 
read ;  and  for  "  D."  that  "  fohn  Carr  and  Betsey  Tebbs*^ 
may  be  substituted,  in  the  case  just  stated;  and  that  the 
opinions  of  the  judges  may  be  read  with  such  variations 
in  terms  only,  as  the  words  used  in  the  two  cases  will 
justify.  They  will  be  found,  in  effect,  to  be  precisely  the 
same.] 

WiLMOT,  Chief  Justice. 

The  intention  of  the  testator  was  clearly  to  give  C.  C. 
[Wm.  Carr]  an  estate  for  life  only;  but  his  intention  also 
clearly  was,  that  all  the  sons  [children  and  issue]  of  G.  G. 
[JVm.  Carr]  should  take  [in  succession].     Both  of  these 
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intentions  cannot  take  place;  for  if  the  devisee,  G*  G» 
\}Vm.  Carr]  took  only  an  estate  for  life,  his  sons  [children] 
could  never  have  taken:  and  although  it  eventually  hap- 
pened that  he  had  no  sons  [children],  yet  we  must  consi- 
der this  case  as  if  he  had  had  issue ;  therefore  the  Court 
must  put  themselves  in  the  place  of  the  testator,  and  de- 
termine as  he  would  have  done,  if  he  had  been  jtold  that 
both  of  his  intentions  could  not  take  effect  by  the  rules 
of  law,  and  had  been  asked,  which  of  them  he  desired 
should  take  effect,  and  stand,  if  both  could  not.  He  cer- 
tainly would  have  answered  that,  so  long  as  0.  G*  [Wnu 
Carr\  had  any  issue  male^  [children  or  issue]  the  premises 
should  not  go  to  the  lessor  of  the  plaintiff' [Bestey  Tebbs 
and  John  Carr'\.  The  weightiest  intention  was,  diat  all  the 
sons  [children  or  issue]  of  G.  G.  \Wm.  Carr\  should  take 
[in  succession];  and  to  do  that  (?•  G.  [IVm*  Carr"]  must  take 
an  estate  taiL  [V.  Hargr*  L.  tracts  503,  Brown^s  Ch» 
Mepts.  280.] 

Clue,  Justice*  In  the  present  case  the  great  intention 
is  to  give  [in  succession]  to  all  the  sons  [issue]  of  G.  G* 
[Wnu  Carrol  which  cannot  be  without  construing  it  an 
estate  tail* 

Bat  HURST,  Justice*  It  is  a  rule  that  where  the  ances* 
tor  takes  an  estate  of  freehold,  if  the  word  issue  in  a  will 
comes  after,  it  is  a  word  of  limitation.  Where  there  ap- 
pears a  particular  intent,  and  a  general  intent,  the  genend 
intent  must  take  place.— The  great  view  here  was,  that 
the  land  should  not  go  over  to  i>.  [J,  C.  and  B.  TJ]  so 
long  as  G.  G*  \}Vm.  Carr]  had  issue;  but  that  general  intent 
cannot  take  effect  unless  G.  G.  [Wm.  Carr]  be  tenant  in 
tail. 

Upon  an  attentive  examination  of  this  case,  it  will  be 
found  that  the  Judges'  opinions  are  pointedly  fitted  to  the 
case  now  in  discussion. 

The  twenty-one  cases  condensed,  exposed,  and  num- 
bered in  the  order  in  which  they  have  been  cited,  (in  all 
of  which  estates  for  life  were  expressly  limited)  may  be 
put  into  the  following  classes: 


Ill  THE  31  ST  TOAR  or  THE  COMMONWEALTH. 


34T 


CLASS  I. 

Cases,  in  which  •*v>ithout  ivim 
peachmtnt  of^atUt*  **  w/M  apwaer 
to  make  ajoiiiture,  or  Ictun,"  &c.  or 
words  of  like  import,  were  added 
to  an  express  estate  for  life. 

No. 

1  SAeikf9  caie. . , 1 

2  Ljle  V,  Grajf» •........,.,,,  2 

3  Goodright  v.  FtUler^ 4 

4  Bale  v.  Coleman , , . ,  5 

5  Bo9U9*9  case 6 

6  ^oy  and  others  v.  Gamett ....  30 

7  Langicy  v.  Baldwin 8 

8  Biuckborne  v.  B4glej 14 

CLASS  II 
Cases,  in  which  the  words  of  U- 
mHation,  express,  or  implied,  are 
to  the  heirs  of  the  body. 

No. 

1  Garth  «.  Baldwin 7 

3  CouUon  V.  'Coulwn 10 

3  .yAe/AfyV  case 1 

4  L;^le  V.  Gray ', 2 

5  Goodrigkt  v  Pullen 4 

6  Bale  v.  Coleman 5 

Y  Blackhome  v.  EdgUy 14 

B  Xing  9.  Burchell 11 

CLASS  III 
Cases,  in  which  the  word  of  li. 
mitation  was  **wue." 

No. 

1  Goodright  v  Pullen 4 

»  James's  Claim 1/ 

3  BlacJtborne  v.  E  LgUj I4 

4  In  same  caw 14 

5  Pitdnryv,  Elkin 16 

6  AUoMon  «.  Clitheron,  •.••..,.  12 

7  King  V.  Burchell 11 

8  Attorney  General  v.  Sutton ...     3 

9  Boe  «  Dodton 21 

10  Bwole»*9  case 6 

11  Langley  v.  Baldwin 8 

12  King  V.  Melting 13 

13  Roy  t?.  Garnt-tt 20 

14i>or«.Cboi... •  19 

15  Bobinson  v.  Bobiaton* ......  18 

CLASS  IV. 
Cases,  in  which  words  of  Umita- 
t!on  have  been  engrafted  on  words 
of  liraitarion ;  as  •<  to  il.  for  life,  and, 
the»-eafter,  to  his  issue,  andthe  heirt 
of  that  issue.  (4) 

No. 

1  Shelley*s  case 1 

2  Lyle  v.  Gray 2 

3  Ait.  Genl. «.  Sutton 3 

4  Goodright V  Pullen. 4 

5  Boeon  dem.  Dodton  v.  Greva.  21 

6  LangUy  «.  Baldwin 8 


CLASS  V.  j,,„, 

A  case,  in  which  an  express        1807* 

estate  tail   was  given  to  all  the  i^  *  j 

sons  and  daughters  of  thiB  first  ta-  V    ' 

ker;  and  in  which  an  estate  tail  ^  ^ 

was  adjudged  in   the  first  taker;  **<»th  «iicl 
though,  expressly  declared  for  life.  ^^r 

No,  ^<V««^ 

lBla^hon..,Edgley 14  ^^/^ 

CLASS  VL 

Cases,  in  which  estates  tail  were 
adjudged  on  express,  and  also  oa 
implied  limitation  1  -  in  opposition  ^ 

to  the  life  estate  ex^culy  declared. 

No. 

1  Shelley**  ease. .-. 1 

2  Goikiright  9.  Pullen 4 

3 King V.  Burchell ••••.•.  11 

4  J)oe  V.  Cook 19 

CLASS  VII, 
Cases,  where  the   words  of  U' 
mitation  only  we^e  exprtte. 

No. 

1  Goodright  v.  Pullen 4 

2  Same  v.  Same 4 

3  Bale «.  ColeTnan 5 

4  Trevor  v.  Trevor $ 

5  Bowles's  ease 6 

6  Garth  «.  Balthpin. 7 

7  yame^s  claim 17 

8  King  V.  Melling 13 

CLASS  vin. 

Cases,  in  which  estates  tail  haw 
been  raised  by  implication  only  in 
opposition  to  express  life  estates. 

No. 

1  £,yle  V.  Gray 2 

2  Att.  Genl  v.  Sutton 3 

3  LangUy  v.  Baldwin 8 

4  Blackborne  v.  EJgley 14 

5  Pinburyv.  Elkin...: 16 

6  Bernard  &c.  v.  Fenton 9 

7  Allason  v.  Clitheron 12 

8  Poy  V.  Gamett 20 

9  Goodright  v.  Pullen 4 

10  kobinson  v.  Bobinson 18 

11  Cook  V.  Cooper* 19 

I 

CLASS  IX. 
Cases,   where,  without  either 
words  of  limitation  express  or  iro-  (4)  If  th© 
plied,  but  in  order  to  eiJectuate  words  of  per« 
the  general  intention  of  tlie  testa-  petuity  an- 
tor,  his  strongest  negative  words  nexed  to  «*  /#- 
have  been  overruled  tue'*  would 

No.  not  prevent 

1  PobinsoTTT.  Bobinson.  • 18  the  express 

2Doev.Cooper 19  esUte for life» 
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June,  Mr.  Botts  offered  the  following  remarks  upon  the  clas- 

1  SO/*      ses, — which  he  had  thus  arranged.^- 

-"V '  Upon  the  Xst  Class. 

Smith  and        ^^  almost  every  case  of  a  power  of  committing  waste, 
wife'       and  of  making  jointures  conferred  on  the  first  devisee, 
agQhM      such  power  has  furnished  arguments  in  favour  of  the  life 
^dtufers!   estate.--See  2nd  Wash.  Rep-  14. 

Upon  Class  the  4th, 
from  beinff  '^^  super  addition  of  words  of  limitation  to  words  im- 
turned  into  porting  a  limitation  has  always  been  the  source  of  much 
an  inheri.  argument  against  the  estate  of  inheritance.  It  was  great- 
unce,  wiU  jy  relied  on  in  Shelley^s  casehy  the  counsel,  as  conclusive 
90.  see*  12  of  *^  favour  of  the  life  estate. 

Rev.  Cotle)  Before  we  enter  into  the  application  of  the  foregoing 
supplying  cases  to  the  principal  case,  it  should  be  premised, 
petuitV  pre-'  ^^^'  ^  ^^^  "  ^^^  construction  of  wills  is  not  to  vary  with 
vent  the  con-  evenib ;"  and  therefore  this  will  is  to  bear  the  same  con- 
stiuction  for  struction,  NOW,  (when  the  devisee  is  dead  widiout  issue,) 
an  esute  tail?  ^^^  j^  ^^^  ^^^  jj^  j^jg  lifetime,  when  there  was  a  prospect 

of  issue,  (x) 
chf^T*^^-^^  2dly.  That,  where  there  is  an  express  estate  for  life 
WiLMoV's^'  ^^  restricted  to  preserve  the  inheritance  for  the  issue,  and 
opinion  on  both  intents  cannot  prevail,  the  express  estate  for  life 
Boclsonv.  shall  be  enlarged  into  an  inheritance  to  enable  the  issue  to 
^t^i^^l^  ^ke  through  the  ancestor. 

All  tne  cases  atnrm  this. 
I.  Upon  the  first  proposition  that  an  express  fee   is 
created. 

If,  instead  of  "  child  or  children"  the  word  *'  issue*'  or 
'^  heirs"  had  been  used,  the  principal  case  would  fail  in 
nothing  of  being  thoroughly  settled  by  ah  the  cases  before 
stated,  to  convey  a  clear,  certain,  and  unquestionable  estate 
tail. 

That  "  child  or  children"  is  equal  to  issue  is  to  be  pro- 
ved ;  1st,  from  express  opinions  of  Judges,  and  2dly,  from 
the  reason  and  dialectical,  as  well  as  legal  import  of  the 
words. 

And  first,  from  Judges*  opinions.  Wildes  case  confounds 
(y)  6  Rep.  17.  "  children"  and  "  issues"  as  meaning  the  same  thing,  (y) 
'  W^rJ"dge  4i  Children"  and  "issue"  in  their  "  natural  sense  have  the 
Term  Rep.     same  meaning."  (z)     A  devise  to  a  man  and  the  children 
493.  or  issue  of  his  body,  is  an  estate  tail  "  if  he  had  none  at  the 

(a)  Feame  on  time."(tf)*  Lord  Bar dwickeinl  Fezey  201  sdys''*' in  Wildes 
RemSrs '  "  ^ase,  6  Co.  and  Bendioe  30,  it  is  settled  that  "  children'' 
p.  140. 2  Fon-  "  bear  a  coextensive  sense  with  issue ;  and,  according  to 
Manque  p.  71.  •  William  had  no  issue  at  the  time. 
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^^  authorities,     grandchildren    and     great-grandchildren       June, 
**  come  within  that  rule,  to  certain  purposes." — *'*'  Child       180T* 
or  children"  is  declared  by  Lord  Mansfield  to  be  the  same   ^'— v-— ^ 
as  issue  or  heirs.  Douglas  320—1 — 2 — 3 — 4.  Smith  and 

2dly.  From  the  reason  and  sense  of  the  words.  wife 

**  Children"  in  England  might  not  have  been  so  apt  or  againMt 
strong  for  a  word  oi  limitation  as  "  heirs."  But  this  was  ^^^^^^5 
the  result  of  the  peculiar  structure  of  their  law  of  primo- 
geniture. "  Heirs"  in  England^  >could  not  be  satisfied  but 
by  a  succession  of  the  eldest  males — children  there,  in  the 
natural  sense  of  the  word,  would  embrace  the  whole  in 
the  first  degree  of  blood  collectively,  and  not  the  eldest 
in  the  males  successively:  but  in  Virginia  all  the  children 
are  heirs.  When  a  man  gives  to  his  children  he  gives  to 
his  issue  and  his  heirs.  These  are,  in'  Virginia^  all  difFe« 
rent  names  for  precisely  the  same  thing.  The  rule  of 
law  first  solemnly  settled  in  Shelletfs  case  is  founded  in 
policy  and  sense,  and  not  in  mere  words  or  sound.  That 
case  was  confined  to  ^^  heirs,"  but  a  distinction  between 
**  heirs"  and  '*  issues,"  where  the  testator  meant  the  same 
thing,  would  have  been  disgraceful  to  the  courts ;  and  ac- 
cordingly, ^^  issue^^  was  brought  at  once  within  the  rule  in 
SheUey*s  case. 

The  idea,  that  A.  an  illiterate  testator  using  the  word 
"  issue"  or  "  children"  in  a  will  would  turn  his  estate  into 
a  different  channel  from  his  neighbour  ^.,  who  should 
chance  to  use  "heirs,"  when  both  words  meant  the  same 
thing,  as  well  in  law  as  in  common  parlance,  would  be  ma- 
king the  system  of  testaments,  with  those  not  learned  in  the 
law,  a  system  of  chance  and  uncertainty,  and  more  a  sys- 
tem oi  frustrating  the  will  than  of  publishing  the  wilL 

By  limiting  the  estate  to  the  child  or  children  then  of  the 
devisee,  (i.  e,  to  his  child,  if  but  one  j  if  more,  to  them  all ;) 
in  law  and  commpn  sense,  as  much  was  done,  as  if  he  had 
limited  it,  in  other  words,  to  his  heirs  or  issue* 

That  those  words  were  intended  to  designate  the  inhe- 
ritance rather  than  any  particular  persons  to  take  is  to  be 
proved  from  the  following  considerations* 

First,  because  the  testator  hath  added  no  words  of  per- 
petuity to  "  child  or  children;"  though,  from  the  devise  of 
the  house  to  Betsey  and  "  her  heirs,"  he  hath  shown'  that  ^ 

he  knew  the  importance  of  them ;  but,  by  understanding 
that  the  difference  between  the  different  modes  of  expres- 
sing the  inheritance  used  by  the  testator  ("  heirs"  in  one 
instance,  and  "  child  or  children"  in  the  other,)  was  oc- 
casioned by  the  di^erence  between  the  estates  intended  to 


250  SUPREME  COURT  OF  APPEALS. 

Juke,       be  created,  iand  by  making  **  heirs"  apply  to  the  fee  ai]iiple» 
1807.      and  ^^  child  or  children"  to  the  fee  tail,  all  the  parts  of  the 
^'— V^— '   will  will  harmonize  j-^ 

s      H     d       Secondly,  because  the  testator  hath  not  added  words  of 

"ife         restriction  to  confine  the  estates  of  the  "  child  or  children" 

agdinst      for  life,  as  he  would  have  done  had  his  meaning  been  such ; 

Chapmav        Thirdly,  because  the  testator  thought  that  "child  or 

and oiherB.    children"  would  make  an  inheritance  in  the  blood  oi  HiU 

liam;  otherwise  he  meant  to  die  intestate  as  to  the  remain* 

der  after  the  death  ot  the  "  child  or  children"  (which  cannot 

be  believed) ;  ibr  the  limitation  over  to  Bttaey  and  Jahn  ia 

not  alter  the  death  ol  William^ s  children,  but  in  case  he  had 

none  ;— 

Fourthly,  because  by  limiting  the  estate  devised  to  his 
three  childi*en  to  go  out  of  his  blood,  upon  their  dying 
without  issue,  he  shows  that  he  considered  all  the  i^sue  of 
those  three  chUdrtn  in  perpetual  succession  as  provided 
for ; 

Fitthly,  because  whenever  the  testator  speaks  of  his  de-* 
{b)  X  Wath,    vises  to  his  children,  he  calls  it  an  estate  devised  to  them*(^) 
100, 101, 102.      II  and  III*  I  shall  consider  the  second  and  third  propo^ 
E^^c  *Ah^  sitions  together— They  affirm,  that 
2^  ^*  An  estate  tail  was  created  by  implication  from  the  words 

^^  if  none,"  and  alao  from  the  words  "  If  all  my  dear  chil- 
dren die  without  issue,"  &c. 

And  the  consideration  of  these  must,  indeed,  be  shor^-* 
for  the  authorities  are  so  conclusive  upon  the  last  propo^ 
sition,  that  it  would  be  a  waste  of  time  to  reason  upon  it* 
In  the  consideration  of  the  fourth  proposition,  some  things 
must  be  said  illustrative  of  these  points ;  and  to  them  refe« 
rence  is  had. 

IV*  The  fourth  proposition  is. 

That  to  effectuate  the  main  general  intent  of  the  testator^ 
this  must  be  constiiied  an  estate  tail  in  William  the  devisee. 
The  testator's  intention  was  either,  1st,  that  the  estato 
devised  to  William  should  go  over  to  Betsey  and  jfohn  be« 
fore  the  extinction  of  the  remote  issue  of  William^  and  re« 
turn  back  to  that  remote  issue,  only  in  the  event  of  the 
extinction  of  the  descendants  of  John  and  Betsey  before 
it  could  go  into  the  Chapman  family;  or,  2ndly,  it  was  the 
intention  that  it  should  never  be  enjoyed  by  John  aad 
Betsey  till  the  total  failure  of  issue,  remote  as  well  as  im- 
inediate,  of  William,  That  the  former  was  not  the  inten- 
tion requires  no  proof. — ^That  the  latter  was  the  clear  in- 
tention would  seem  to  be  as  plain. 
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The  testator  must  have  known,  at  least,  that  by  the  law 
his  children  were  his  heirs,  and,  that  in  case  of  intestacy, 
they  would  take  fee  simple  estates.'-^His  complicated  pro* 
visions  by  will  could  only  be  with  a  view  to  benefit  his  s^ith  and 
children^^  posterity.-^-This  he  thought  he  could  most  ef-        wife 
fectually  do  by  confining  it  to  his  posterity  without  other*-       againtt 
wise  abridging  their  power  over  it.— -The.  preservation  of   ^^l^^^,!^ 
the  estate  for  that   posterity  may  be  admitted  then  to 
have  been  the  great  end  of  the  devise :  the  restriction  of 
the  estate  to  William^  during  life,  may  be  admitted  as  the 
intended  means  to  elfect  that  end.     The  inquiry  then  is, 
nrhether  the  end  can  be  attained  without  a  sacnhce  of  the 
means;  for,  beyond  all  dispute,  if  a  sacrifice  in  the  case  is 
necessary,  the  means  must  fall  to  the  eridy  and  not  the  end 
to  the  means*  ^ 

IViiiiamj  the  devisee,  was  an  infant,  unmarried,  and 
childless  when  the  will  was  made.— His  posterity  had  not 
then  become  the  objects  of  the  testator's  bounty,  from  ha^ 
bits  of  intercourse,  or  trom  personal  attachment.  But  the 
Mood  derived  from  the  testator  to  run  in  the  veins  of  IVil* 
Mam*s  posterity  was  the  filament  that  bound  the  former  to 
their  interests.-- And  w  herever  that  blood  should  be  found, 
the  person  that  contained  it  was  within  the  sphere  of  the 
gift.  There  was  equal  reason  to  provide  for  the  issue  of 
the  issue  t)f  William  as  for  the  first  issue,  (c)  (c)  King  v. 

If  Willmm  does  not  take  an  estate  of  inheritance,  his  re*  Meiling.  See 
tnote  issue  could  never  take.  7^"^  3d  J 

**  Child  or  children"  cannot  at  the  same  time  be  words  kiiu7k%  7SS. 
of  purchase  and  words  of  limitation.     If  they  are  words 
of  purchase,  then  they  could  take  only  life  estates ;  if  of 
limitation,  then  die  children  waxxldtiktadirifinitum.  The  [3  j^cuk,  25 
12th  Sect,  of  the  90th  Ch.  of  the  Statutes  in  the  Rev.  Code  *"<!  28] 
does  not  apply;  because  that  section  contemplates  none      ^ 
but  plain  devises  to  *^  one"  where  the  inheritance  is  not 
pa]K:elled  out  to  many;  and  because  that  act  has  influence 
where  fee  simple  estates  onhf  are  to  be  created ;  which  could  ' 

not  have  been  the  intention  here,  without  supposing  the 
testator  guilty  of  the  folly  of  attempting  a  restraint  on 
the  alienation  of  his  own  living  child,  (in  whom  he  had 
enough  of  confidence  to  make  him  an  executor)  and  yet 
to  intend  that  his  grandchildren,  then  unborn  a|id  unknown^ 
shotdd  enjoy  the  estate  with  uncontrolled  rights  of  aliena* 
tion. 

If,  without  construing  it  an  estate  tail  in  William^  the 
remote  issue  of  William  coidd,  in  the  event  of  his  leaving 
children  living  at  his  death,  take  through  those  children, 
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June,       yet  grandchildren  of  William  the  devisee  could  not  take 
1 80r.       immediately,  or  otherwise,  in  case  of  the  death  of  WtlUanCs 

^ V '    children  before  the  death  of  Willidm. 

Smith  and        Thus,  suppose  William  the  devisee  had  a  son  A*  who 
wife        had  a  child  B. ; — then  A.  had   died.     B.  the  child  of  A. 
a^atiM    "  could  not  take  the  estate  devised  to  William^  the  grandfa- 
aiidotbcrs!    ^^^  ^^  -^M  Without  claiming  the  inheritance  through  that 
grandfather ;' because,  if*"*  child  or  children"  was  to  desig- 
nate the  person  to  take,  the  grandchild  would  not  come 
within  the  cfesignation. 

.  In  the  case  last  supposed,  it  might  happen  t^at  the  estate 
of  the  testator  might  go  out  of  his  blood,  and  out  of  the 
Chapman  family,  while  each  of  his  three  children  had  nu- 
merous suffering  posterity ;  unless  William  could  be  con- 
strued to  take  an  estate  taih 

Thus,  suppose  BeUey  and  John  to  have  died,  and  left 
each  a  grandchild  alive*  Upon  the  death  of  WUliam^  lea- 
ving himself  a  grandchild,  but  no  child,  the  grandchildren 
of  yohn  and  Betsey  could  not  take  the  estate ;  but  it  would 
go  to  the  children  of  the  Chapmans  ;  and  if  they  had  been 
placed,  by  births  and  deaths,  in  the  same  predicament,  the 
testator's  estate,  upon  the  de^th  of  his  son,  would  be  undis- 
posed of;  or,  if  it  vested  in  the  Chapman  family  it  would 
go,  in  perpetual  succession,  to  them ;  to  the  utter  exclusion 
of  the  posterity  of  the  testator. 

Again,  if  William  does  not  take  an  estate  of  inheritance, 
it  would  be  subject  to  run  perpetually  in  the  branches  of 
his  posterity, 

Thus,  suppose  William  to  have  two  children,  A*  and  ^.^ 
both  of  whom  have  issue;  A.  dies  in  the  lifetime  of  IVilli- 
am;  then  William  dies;  and  then  J?,  his  son  dies.  N9W,  if 
the  issue  of  A,  cannot  claim  as  heir  to  the  grandfather  ^i/« 
/iam,  he  cannot  claim  at  all ;  since  he  is  not  the  *'*'  child  or 
children"  of  William;  and  the  estate,  having  vested  In  B^  on 
the  death  of  William^  would  go  to  jB.'s  issue  in  exclusioii  of 
the  issue  of  his  eldest  brotherij.  .*  and  the  same  might  hap- 
pen to  jfohn  and  Betsey* 9  posterity. 

See  the  curious  case  described  by  the  Court  of  Appeals, 
2  Wash.  p.  33. 

But  we  may  go  further. 

If  William  did  not  take  an  estate  tail,  his  immediate 
issue  could  not  take. 

They  could  not  take,  because  they  were  not  in  esse  at  the 

(e)  2  Wath,     time  of  the  devise,  for  the  estate  to  vest  in  them.(c)     And 

P'  ^^'  ,  the  doctrine  of  executory  devises  would  not  aid  the  case ; 

for  here  the  particular  estate  was  sufficient  to  support  the 
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contingent  remainder;  and,  where  that  is  the  case,  the       June» 
disposition  shall  never  be  construed  an  executory  devise.(rf)       1 80r. 
It  cannot  be  supported  as  a  contingent  remainder,  because  ^^— -y— -^ 
(without  going  further  into  the  rules  and  policy  of  the  feu-   smith  and 
dallaw)  it  depended  upon  a  double  contingency ;  1st,  upon         wife 
that  of  Wtliiam^s  having  children ;  2ndly,  upon  that  of  those      againtt 
children  surviving  Wtlliam.  ^ d^^h*^ 

The  limitation  to  Betsey  and  John  is  after  an  indefinite 
failure  of  issue  in  William^  and  void.(e)   So  that  the  object  (^  x  Lord 
of  the  testator,  so  far  as  it  relates  to  the  preservation  of  the  H*^^  308.  3 
estate  for  them,  is  opposed  by  the  rules  of  law.  ais*'/? ^ 

Thus,  from  a  review  and  comparison  of  all  the  cases  upon  2^7.s^dtr4 
this  subject,  it  is  clear,  that  to  secure  the  estate  to  the  re-   380.  ^ 

mote  as  weU  as  immediate  issue  of  William^  f  the  great  in- 
tent of  the  testator)  his  own  means,  from  their  total  unfit-   (e^lWath. 
ness,  must  be  sacrificed.  ^^  ^^Call 

But,  after  this  general  review,  the  promised  comparison  3i6|  317.     ' 
of  the  case  of  Roe  on  demise  of  Dodson  v.  Grew  with  the 
present  case  is  to  be  taken  up.  Brown's  ct- 


Roe^  &c.  v.  Grew* 

Ist.  The  devise  is  to  G.  G. 

for  and  during  the  term  of 

his  natural  life. 


The  present  case.  "^^  ^^}^^  ^' 

1st.  The  devise  is  to  Wil^  ?2r  n'c^^^ 
liam  during  his  natural  life,   difference 

between  the 

There  is  no  material  difference  between  these  members  ^/^^  *p 
-   ,      ^  ,  Wm,  and  to 

of  the  2  devises.  y^hn  and 

2nd.  And  from  and  after  I      2nd.  After  his  decease,      Mettey, 
his  decease,  | 

The  sense  is  the  same  in  both  instances. 

3d.  To  the  use  of  the  is-         3d.  To  his  child  or  chil- 
sue  male  of  his  body,  law-     dren. 
fully  to  be  begotten ;  and  to 
the  heirs  male  of  such  issue. 

In  the  case  from  Wilson^  now  under  comparison,  the 
differences  between  the  last  mentioned  member  of  the  de- ' 
vise  and  the  corresponding  member  of  the  present  case 
Hire  as  follow: 

Ist.  To  ihe  u$e^  which  is  not  in  the  present  case.— 

2nd.  The  limitation  is  to  the  issue  male  of  his  body 
lawfully  begotten,  instead  of  ^^  child  or  children." 

3d.  And  to  the  heirs  male  of  such  issue ;  and, 

1st.  It  being  to  the  use  of  G.  G.,  instead  of  being  devi- 
sed at  once  to  G.  G.,  makes  no  difference;  for  ^^  Trusts 
are  to  be  governed  by  the  same  law,  and 'are  within  the       ^ 
same  reason  as  legal  estates,  and  this  is  a  maxim  that  has 
obtained  universaUy.(/)  f /-)  Eq.  Ca. 

Mm  Abr.  Svol.p. 

r38. 
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agarntt 
Chapman 

and  others. 


JuNv,  2nd.  The  entail  in  the  issue  male  ia  the  same  thing  to 

1807.      this  purpose  as  a  general  entail* — Most  of  the  cases  cited 

— -y ^   in  this  argument  were  cases  of  general  entail;  and  no  dia- 

MiTH  and  ^^nction  to  this  purpose  was  ever  taken  by  counsel  between 
wife       a  general  and  special  tail.     "  Issue,"  I  have  shown,  is  the 
same  as  "  child"  or  "  children." 

3d.  When  words  of  limitation  are  added  to  "  issue,"  to 
give  effect  to  the  words  of  limitation  so  added,  "  issue" 
should  be  made  a  word  of  purchase.  Yet  the  Coilrts,  in 
Shelley* s  case ;  Lyle  o.  Gray;  Attorney  General  o.  Stettcn; 
Goodright  v.  Pullen;  and  Langley  v.  Baldwin^  have  rejec- 
ted those  words  of  express  limitation,  rather  than  submit 
to  the  frustration  of  the  intent,  resulting  (under  the  rules 
of  law)  from  making  issue  a  word  of  purchase,  so  as  to 
prevent  the  first  taker  from  having  a  fee. — Buty  if  the 
words  of  limitation  added  to  issue  cannot  make  the  issue 
take  as  purchasers^  surely  the  Act  of  Assembly  (Rev.  Code 
Ch.  90.  Sect.  12.)  cannot  do  more  than  the  express  words 
of  the  testator  to  the  same  effect. 

4th.  And  for  want  of  such  4th.  If  none,  (i.  e.  no 
issue  to  Dodson.  child  or  children)  to  Betsey 

Tebbsy  &c. 

And  again, 
"  If  all  my  children  should 
die  without  issue,  then  over, 
&c."— 
It  would  surely  be  difficult  to  maintain,  that  these  im- 
plicative branches  of  the  devise,  in  the  present  case,  were 
not  as  strong  as^  "  for  want  of  such  issue,  to  !>.,  &c" 

The  estate  could  never  go  to  the  Chapman  family  but 
'"  for  want  of  issue  in  William;'*'^  nor  could  it  go  to  John 
Carr  or  Betsey  Tebbs  but  "  for  want  of  such  issue:"  other- 
wo?*  i^ason-  wise,  if  it  went  to  Betsey ^  or  John^  before  the  extinction 
ing,  ante.  of  William'* s  issue,  it  must  return  to  William^ s  issue,  upon 
the  extinction  of  John  or  Betsey\  before  it  could  go  to 
the  Chapman  family;  and  if  this  is  not  the  case,  the  estate 
would  go  to  the  Chapman  family,  without  **  want  of  issue 
of  IVilliamy^  contrary  to  the  express  words  of  the  will. 
Now,  that  the  estate  should  go  from  William^s  issue,  before 
their  extinction,  to  Betsey  and  John^  and  then  return  to 
William^s  issue,  under  the  will,  m  any  event,  ?s  too  absiud 
to  be  the  presumed  intent  of  the  testator ;  much  less  could 
it  comport  with  rules  of  law:  so  that  it  is  true  that  tinder 
the  words  "  If  all  my  children  die  without  issue,  the  estate 
is  to  go  over,  &c."  the  estate  can  never  go  to  yohn  or 
Betseif^  or  to  the  Chapman  family,  "but  for  want  of  issue 
of  William:' 


Vide  Wil' 


In  rn%  318T  YEAR  OT  THE  COMMONWEALTH.  255 

*       ♦  ■ 

Tl^  implicative  branch  of  the  devise  in  JRoe  v.  Grew      Jpke, 
(**but  for  want  of  such  issue")  was  sufficient  to  turn  the       180/. 
express  estate  for  life  into  an  estate  tail,  without  the  ex-  ^^ 
j>resslimitati<m  to  the  issue  of  G.  G.    And  Lyle  p.  Gray^  Smith  and 
Attorney  General  v.  Sutton^  Langky  v,  Baldwin^  Black-       wife 
borne  v.  Edgley^  Pinbury  ».  Elkiny  Bernard  v.  FentOHy  Alia--      against 
son  V.  Clitheron^  Roy  v*  Gametic  Robinson  »•  Robinson^  wid  oUier* 
and  Goodright  v.  PuUen^  were  all  cases  in  which  express 
estates  for  life  were  turned  into  estates  by  implication. (c)  /  %  |r  .u-  i^ 

If  {  am  correct  in  the  foregoing  conclusions,  William  correct,  ?s  it 
€!arr  the  younger  was  seised  of  a  fee  conditional  at  the  not  of  conse. 
common  law,  which,  when  operated  upon  by  the  Stat,  de  q««"«e  to 
tffonitf,  and  by  the  Acts  of  1776  and  1785  docking  entails,  ^"'tbcr 
turned  it  into  a  fee  simple  estate,  of  which  the  widow  is  <i  child  or 

dowable.  "children** 

be  the  same 

Wiciham^  for  the  appellees.  In  this  case  the  claim  of  ^r  not. 
dower  is  merely  incidental,  and  depends  upon  the  previ- 
otis  question  whether  William  Carr  the  younger  took  an 
estate  for  life  or  in  fee.  The  will  is  plain,  and  shows  the 
intention  of  the  testator  to  give  an  estate  for  life  only. 
This  is  the  plain  and  obvious  construction,  and  the  only 
one  which  it  will  bear,  unless  artificial  rules  be  interposed. 

There  are  two  rules  to  be  observed  in  construing  wills. 
The  first  is  a  rule  of  general  policy,  which  prevents  per- 
petuities. The  utmost  limit  allowed  by  law  (except  that, 
in  England,  an  estate  tail,  which  is  a  peculiar  species  of 
perpetuity,  is  expressly  authorised  by  statute,)  is  an  estate 
for  a  life  or  lives  in  being,  and  twenty-one  years  after- 
wards.—-This  rulcf  is  not  infringed  by  the  testator  in  the 
present  instance:  for  the  devise  is  to  William  Carr /or  life^ 
and,  after  his  decease,  to  his  child  or  children:  if  none^ 
(that  is,  no  children,)  remainder  over.  Nor  is  the  resi- 
duary clause  in  the  codicil  too  remote ;  because  it  is  limi- 
ted to  the  children  of  the  testator  dying  without  issue, 
living  his  wife*  So  that  he  intended  the  estate  to  be  final 
on  the  death  of  his  son  and  wife,  both  of  whom  were  then 
in  being. 

The  second  rule  is,  that,  in  following  the  intention  of 
the  testator,  the  general  intent  is  to  be  regarded  in  prefe- 
rence to  the  particular  intent^  if  they  interfere;  but  fiot 
otherwise*  For  example ;  an  estate  to  A.  and  his  l^eirs; 
and,  if  he  die  without  issue,  remainder  over ;  this  is  an 
estate  tail.  So  to  him  for  life  and  his  issue  afterwards ; 
and,  if  he  die  without  issue,  remainder  over.  The  par- 
ticular intent  of  an  estate  for  life  gives  way  to  the  general 
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June,        intent  to  provide  for  his  issue ;— otherwise  the  issue  would 
1807.       only  take  a  life  estate. 

— '  But  if  the  particular  intent  and  general  intent  be  con- 
Smith  and  ^^^^^'^^^  '^^^'^  shM  stand.  Such  as  an  estate  for  life,  and 
wife  remainder  to  the  issue  and  the  heirs  of  the  issue;  both 
against  shall  Stand  together. 
Chapman  j  ^[\\  j^y  down  another  rule;  that  wills  in  both  coun- 
0  lers.  ^.^^  should  be  construed  according  to  the  existing  laws, 
unless  the  contrary  appears  to  have  been  the  intention  of 
the  testator.  Thus,  in  England,  estates  tail  being  allowed 
by  statute,  the  courts  will  presume  that  the  testator  meant 
to  create  such  an  estate ;  if  such  general  intention  can  be 
collected.  In  this  country,  they  are  not  allowed;  and  you 
will  not  presume  that  the  testator  meant  such  an  estate, 
unless  the  words  plainly  import  it,  or  it  be  necessary  to 
effectuate  his  general  intent.  There^  if  an  estate  be  to  -4. 
for  life ;  remainder  to  his  issue,  without  words  of  inheri- 
tance ;  the  issue  will  take  only  Jbr  life;  if  they  take  as 
purchasers,  tn  order,  therefore,  to  carry  into  effect  the 
general  intent,  the  courts  will  construe  it  into  an  estate 
tail.  Here^  words  of  inheritance  are  not  necessary,  by 
express  Act  of  Assembly ;  and  the  general  intent  may  be 
answered  without  presuming  an  estate  tail.  The  Act  of 
Assembly  may  properly  be  referred  to  on  a  question  of 
intention.  £states  tail  are  presumed  in  England,  because 
allowed  by  Act  of  Parliament ;— estates  in  fee  simple  are 
presumed  in  this  state,  because  allowed  and  directed  by 
Act  of  Assembly.  This  does  not  interfere  with  cases, 
where  it  is  apparent  an  estate  tail  was  intended;  because 
in  such  a  case  the  Act  of  Assembly  turns  it  into  a  fee 
simple.  In  the  case  before  us  it  is  apparent  that  an  estate 
for  life  only  was  intended. 

We  come  now  to  the  question  whether  "  child  or  chil* 
dren'*  operate  as  words  of  limitation  or  of  purchase.  If 
they  operate  as  words  of  limitation  they  carry  a  fee ;  if  as 
words  of  purchase,  an  estate  for  life  only,  and  the  widow  is 
not  entitled  to  dower. 

But  it  is  supposed  by  Mr.  Botts^  that  he  has  found  a 

case  apposite  to  this; — Roe  on  the  demise  of  Dodson  v. 

loo^^^*^*^"  Gr«i;.(a)     I  have  taken  a  very  different  view  of  it.     In 

^  this  case  it  was  intended  by  the  testator,  that  all  the  chil- 

dren  should  take  together.     In  that  case,  they  took  in 

eitccession^  and  not  tog-ether.     The  case  turned  altogether 

(b)  2  Wash,    upon  this  point.     So,  in  Roy  w.  Gamett^{b)  in  the  very 

^'  luminous  argument  delivered  by  Mr.  Campbell^  the  same 

distinction  is  taken.     But  it  is  said,  that,  in  this  country, 
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all  the  children  take  togellier,  and  not  in  succession;  and,       June, 
therefore,  though  it  would  not  be  an  estate  tail  in  England,       1  SOT*. 

it  would  be  here ;  because  the  children  take  by  descent.    ^ y^ — ' 

Admitting  this  to  be  so,  it  does  not  vary  the  intention  of  smi^h  and 

the  testator:  and,  if  the  argument  prove  any  thing,  it  only        wife 

proves  that  the  English  cases  are  not  applicable.     But  this       against 

position  is  not  correct.     It  is  understood  to  be  a  settled    aijdodiers' 

rule  of  law,  that,  if  a  man  devise  lands  to  all  his  children, 

in  this  country,  they  take  by  devise ;  but,  if  he  have  but 

one  child,  he  takes  by  descent,  because  the  better  title* 

So^  in  England,  it  is  laid  down  as  a  general  rule,  that, 

though  the  ancestor  devise  the  estate  to  his  heir,  yet  if  he 

take  the  same  estate  in  quantity  and  quality  that  the  law 

would  have  given  him,  the  devise  is  a  nullity,  and  the  heir 

is  seised  by  descent:  but,  if  the  devise  be  to  coparceners 

they  take  by  purchase.(a)  (a)  Sec  1 

The  next,  and  one  of  the  principal  cases  relied  upon  by  Sulk.  342. 
the  counsel  on  the  other  side,  is  Robinson  v.  Robinson.(b)  -^^^'"^  "• 
It  appears  from  the  certificate  of  the  Judges  in  that  case     ^"^  ^' 
that  the  general  intention  of  the  testator  could  not  have  (^  ^  ^^^' 
been  carried  into  effect  without  construing  the  devise  into 
an  estate  tail.     There  were  no  words  of  inheritance  in  die 
devise  to  the  son.     Consequently,  in  England,  he  would 
only  take  a  life  estate,  but  here,  a  fee.     In  Doe  on  the  de- 
mise of  Cook  V.  Cooper ^(c)  the   issue  took  intermediate  (c)  1  Ea«t, 
estates  for  life,  and  not  an  immediate  estate  tail,  as  seems  ^^' 
to  be  taken  for  granted  by  Mr.  Botts,     A  limitation  over 
on  a  general  failure  of  issue  would  have  been  necessary 
to  make  it  an  estate  tail.  There  were  no  cross  remainders, 
as  in  the  case  now  before  the  Court. 

But  it  is  argued,  that  if  our  construction  should  prevail, 
the  grandchildren  might  be  excluded.  The  testator  might 
never  have  thought  of  providing  for  the  children  of  chil- 
dren dying  in  his  lifetime.  This  frequently  happens ;  and 
there  never  was  a  question  but  that  the  children  of  such 
were  excluded.  The  case  of  Boy  v.  Garnett(d)  is  next  re-  W  2  Wasli. 
lied  on.  It  may  be  sufficient  to  say,  that  no  opinion  of  the 
Court  was  given  upon  any  point  in  that  cause,  which  bears 
upon  this.  Judge  Pendleton  (in  page  34)  gives  only  his  own 
opinion.  [Here  Mr.  IVickham  referred  to  the  argument  of 
Mr.  Campbell^  in  that  case,  and  went  into  a  minute  compa- 
rison of  the  two  cases  to  show  that  they  were  quite  dissi- 
milar.] 

The  devise  being  to  the  children  of  William  Carr  the 

ytyaxi^r  generally^  and  not  restricted  to  one  or  more  living 

"  at  his  deathy  the  moment  a  c^ild  was  bom  it  took  a  vested 
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Jt7KE«      interest.     It  may  be  vnrged  that,  it  was  uncertain  whethei* 
1807.      any  child  wonld  be  bom,  or  whether  more  than  one*  That 
^— y— ^  does  not  vary  the  rule  of  law.     A  child  may  take  a  vest- 
ed interest,  though  the  proportion  be  not  ascertained*  The 
Smith  and  interest  is  vested  at  the  moment  c^the  birth  of  the  first 
wife        child;  but  the  proportion  maybe  varied  by  after-born 
CHAp'wuiir   children.     If  there  be  but  one  child,  it  takes  the  whdle. 
and  othera.       It  n\ay  be  laid  down  as  a  rule  of  law,  that  an  estate  may 
be  vested  in  interest  in  remainder,  though  the  proportion 
be  uncertain.     Like  the  common  case  of  an  estate  to  Am 
for  life,  remainder  to  B*  for  life.     Here  the  estate  to  B*  i& 
vested^  though  he  may  die  in  the  lifetime  of  J.     But  if  it 
be  to  A.  for  life,  remainder  to  the  heirs  of  jB.,  it  is  contiri" 
gent^  because  it  is  uncertain  who  is  the  heir  of  B* 

If  an  estate  be  given  to  A*  for  life,  remainder  to  all  his 

children  and  heirs,  all  the  children  take  and  the  represen-* 

(f)  I  Bro.      tativcs  come  in.     Attorney  General  v.  Crtspin*{e)  Doe  v» 

?'IrT'^*T^'     P*:i'rin.{f)     This  last  is  die  very  case  before  the  Courts 

Hep.  484?"^  ^^  ^^  throw  out  the  words  of  inheritance.    There  the 

children  taking  by  purchase,  the  moment  one  was  bora  it 

took  in  remainder.     In  this  case,  if  none  were  ever  bom^ 

the  life  estate  of  the  father  supported  our  remainder,  and 

we  take.     The  Act  of  Assembly  makes  it  necessary  for 

the  Court  to  construe  an  estate  to  **  children*'  in  the  same 

(f )  See  Rev.  manner  as  if  the  word  "  heirs"  had  been  added.(^)    The 

Etiit^  Ch^^so  ^^^^  must,  therefore,  presume  that  the  testator  meant  a 

Sect!  12.  pa!  ^^^  ^^  ^^  children  of  William  Cctrr  the  younger.     The 

159.  word  heirs  is  not  necessary  to  carry  a  fee,  because  the 

law  is  so ;  and  the  Court  will  intend  that  tdbe  parties  meant 

to  conform  to  the  law.    But,  it  is  said,  the  Act  of  Asaem* 

bly  speaks  of  a  convejrance  to  one*    The  answer  is,  that 

many  includes  one. 

Mr*  Botts  argues  on  the  supposition  that  the  estate  was 
conveyed  to  the  children  in  sticcession^  and,  therefore, 
the  Act  of  Assembly  turned  it  into  an  eiq>ress  est^tte  in 
fee  in  William,  But  in  this  country  the  children  do  not 
take  in  succession,  but  akogether. 

He  then  proceeds  to  notice  the  import  of  the  various 
words,  issue^  children^  and  heirs;  and  states  that  **  issue" 
is  equivalent  to  ** heirs,"  and  "children"  to  **issue."-^ 
(A)2wason,  In  the  case  of  Roe  on  the  demise  oi  Dodson  v*  Grew^(K) 
322.  Wilmot  and  Llive  Justices,  in  delivering  their  opinions, 

expressly  lay  it  down,  that  issue  is  either  a  word  of  liaki<- 
tation  or  of  purchase,  and  must  always  be  applied  so  as 
best  to  effectuate  the  intention  of  the  person  who  uses  it« 
In  3  Term  Rep*  493.  Judge  BuUer  says  that  children  do 
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not  mean  heirs.    The  same  doctrine  may  be  found  in  So-      JuNe» 
binsan  r.  Robinson,  (f)  In  Morris  v.  Owen  (A)  it  was  de-      1SQ7. 

termined  that  a  power  of  appointment  to  children  did  not  ^'— ~v ^ 

iiiclixde grandchildren;  but  that  the  word  issue  would  have  smith  and 
been  sufficiently  comprehensive;  so  that  if  children  had        wife 
been  equivalent  to  heirs^  the  grandchildren  might  have      agahut 
taken*     But  in  all  the  cases  where  those  words  have  been      j^th*^"* 
used,  their  application  has  depended  upon  the  intention  of 
the  person  using  them.  (,j  i  but.  33. 

In  this  case  there  was  a  contingency  with  a  double  as-  (i)  2  Cill, 
pect^and  a  life  estate  to  support  it:— as  to  A.  for  life,  re-  520. 
mmnder  to  the  heirs  of  J5. ;  but  if  jB.  be  living  at  A.^s  death, 
to  the  heirs  of  C*  But  if  the  life  estate  shall  be  extended  to 
a  fee,  it  is  an  executory  devise  of  a  fee  after  a  fee :  and, 
if  the  limitation  be  not  too  remote,  they  take  one  way  or 
the  other.  It  is,  therefore,  a  mere  question  of  names. 
In  the  present  case  it  was  not  too  remote ;  for  in  another 
miember  of  the  devise,  the  testator  says,  if  ^^  all  my  dear 
children  die,  living  my  xvife^^  &c.  so  that  it  is  to  tsdke  ef- 
fect during  a  life  in  being. 

But  the  true  construction  of  this  will  is,  an  estate  to 
William  for  life,  remainder  over.  It  is  objected,  however, 
that  in  this  country  all  the  children  take  by  descent,  and, 
therefore,  a  descent  must  be  intended.  This  is  a  mere 
question  of  intention.  Did  he  mean  to  give  an  estate  for 
Ufe  to  his  children  or  an  estate  of  inheritance?  Unless  we 
resort  to  artificial  rules,  there  can  be  no  doubt  of  his  in- 
tention to  give  a  life  estate  only.  But  these  rules  are  ne- 
ver resorted  to,  except  when  tfie  general  intent  and  parti- 
cular intent  conflict.  Here  the  general  and  particular  in- 
tent agree.  An  estate  was  meant  for  life ;  after  the  death 
of  the  devisee,  his  children  take  as  purchasers  \  but  as  the 
testator  contemplated  that  he  might  have  none,  he  gave  it 
to  others  in  remainder.  What  rule  of  law  or  of  policy  is 
violated  by  this  disposition? 

Love^  on  the  same  side.  The  only  question  now  to  be  con- 
sidered is,  whether  William  Carr  the  younger  took  an 
estate  for  life,  under  the  will  of  William  Carr  the  elder; 
or  whether,  by  implication  of  law,  he  took  a  fee  simple. 

The  clause  in  the  will  of  William  Carr  the  elder,  which 
is  the  subject  of  discussion,  is  in  these  words :  "  I  give 
'^  and  bequeath  to  my  son  William  Carr  during  his  natu- 
^  ral  life,  the  lands,^  &c.  (going  on  to  describe  them,  and 
concluding  this  clause  by  the  words)  "  I  say  I  give  the 
^*  aforesaid  lands  and  negroes  to  my  dear  son  William  Carr 
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June,       "  during  his  natural  life;   and,  after  his  decease,  to  his 
1S07»       "  child  or  children;    if  none,  to  my  son  yohn  Carr  and 
"  my  daughter  Betsey   Tebhs   for  life ;  and  then   to  be 
Smith  and    "  equidly  divided  among  their  children." 

wife  I  shall  here  notice  the  further  disposition  which  seems 

against  to  have  been  made  of  the  property  specified  in  this  clause, 
•  nd'^th*^^  by  the  words  in  the  second  codicil  to  the  said  will,  which 
are,  "  should  all  my  dear  children  die  without  issue  of 
"  their  bodies,  my  dear  wife  living,  one  half  the  life 
"  estate  to  go  to  my  dear  wife  during  her  life,  the  other 
'^  half  to  Thomas  Chapman^  Simon  and  Robert  Lutteralj 
"  and  Thomas  Chapmaii^s  children,  namely,  Carr  Chap- 
"  man^  Charles  Chapman^  and  ytnncij  Chapman^  during 
"  their  lives,  then  to  their  children,  if  any,  after  the  death 
"  of  my  dear  wife,  the  whole  of  what  she  has  for  life,  in 
*'  the  last  clause,  to  Tho?nas  Chapman  in  trust  for  the 
"  forementioned  children,  and  my  trusty  boys  Daniel  and 
"  Archj  equally  to  be  divided  between  them.'* 

The  will,  and  the  two  codicils  are  dated  the  23d  day 
of  January  in  the  year  1790,  the  testator  departed  this  life 
in  N^ovetfiher  in  the  same  year,  and  on  the  8th  of  February 
,  1791,  the  will  and  codicils  (being  proved  to  have  been  alt 

in  the  hand  writing  of  the  testator)  were  admitted  to  re- 
cord in  Prince  William  Count)'  Court. 

All  Courts  have  agreed  that  the  intention  o£  a  tes- 
tator is  to  be  the  leading  rule  of  construction  in  wills;  and 
that  such  intention  is  to  be  collected  from  the  words  of  the 
will,  in  the  first  place. 

I  therefore  take  the  position  as  coiTect,  that  if  the  in- 
tention is  phiin  from  the  words,  they  will  give  effect  to 
the  will  in  their  common  import,  unless  they  are  shown  to 
be  in  a  state  of  hostility  to  some  fixed  and  incontrovertible 
principle  of  law  in  the  limitation  of  property ;  as  in  Shelley*s 
case,  and  in  Hill  v.  Burrow^  3  Call  ^S^^  &c. 

When,  in  the  same  clause  of  the  will  of  William  Carr^ 
we  find  him  twice  expressing  his  devise  to  his  son  William 
to  be  for  life,  it  would  seem  that  such  words  could  not 
have  been  produced  by  accident ;  but  that^uch  a  disposi- 
tion of  the  property  was  not  only  intended,  but  formed  a 
leading  feature  in  the  wishes  of  the  testator. — This  inten- 
tion is  admitted  to  be  clear,  and  is  called  his  particular  in- 
tention by  the  counsel  for  the  appellants  in  contradistinc- 
tion to  his  general  intent. 

And  here  I  am  willing  to  admit  that,  if  the  particular  and 
general  intents  are  found  to  clash  with  each  other,  the 
former  must  give  way ;  but  I  do  not  admit  that  the  general 
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intent  is  to  be  confirmed,  so  as  to  defeat  the  remainders  at      J  vnc, 
all  events.  1807. 

At  the  same  time  I  claim,  if  the  particular  and  general  ^-— ^^-—^ 
intent  can  both  be  answered  and  stand  together,  thatthey  g^j^^  ^^ 
^all  do  so ;  for  the  whole  intention  must  be  answ^sred  if        ^jfe 
the  rules  of  law  will  admit  of  it ;  (a)  and  it  is  a  maxim      agaiiut 
that  all  parts  of  an  instrument  shall  nave  efiFect  if  possible.    ^  j^^**'^^ 

I  shall,  in  order  to  show  that  both  the  particular  and 
general  intent  attributable  to  William  Carr  in  his  will  may 
take  effect,  (thereby  giving  to  his  son  William  an  estate  /  n  <  « 
for  life,  of  which  his  widow  could  not  be  endowed,  and  to  51^2.  Wash. 
his  child  or  children  a  contingent  remainder^  take  two  9,  Roy  ^.  Gar* 
distinct  views  of  this  case.  '  "1^»  2  Fonbl. 

1st,  I  will  endeavour  to  show  that. 

Under  the  principles  of  decision  which  have  obtained 
in  cases  of  this  kind  in  the  courts  of  £ngland,  this  devise 
may  be  adjudged  to  give  to  Wm*  Carr  the  younger,  an 
estate  for  life;  and  that  such  a  construction  does  not  con- 
flict with  the  settled  rules  of  the  common  law  ;-— 

2nd,  That,  under  the  principles  which  necessarily  flow 
from  the  unavoidable  interpretation  of  our  own  laws,  to 
give  effect  to  the  testator's  general  intent,  the  estate  must 
be  construed  to  be  for  life  only  in  Wm*  Carr  the  younger. 

As  to  the  first  view ; 

I  shall  endeavour  to  select  such  cases  as  come  nearest 
in  words  and  principles  to  the  case  pending:  for  I  am 
aware,  from  the  researches  I  have  been  able  to  make  on 
the  subject  of  construing  wills,  of  the  truth  of  Justice  Wil^ 
mofs  observation  adopted  by  the  president  of  the  Court 
of  Appeals, "  that  cases  on  the  construction  of  wills  rather 
serve  to  embarrass  than  elucidate ;"  (b)  "  that  cases  in  the  W  ^  Wa9h. 
**  books  on  wills  have  no  great  weight,  unless  they  are  ex-  ^  *  Icnntr'^s 
"  actly  on  the  very  point,  (c)  Exor 

The  few  cases  which  I  think  may  be   fairly  argued  (c)  2  Willes, 
from,  in  forming  a  decision  on  the  present  one,  I  will  324. 
arrange  as  follows* 

Archer* s  case,  {d)  was  a  devise  to  Robert  ilrcAer during  ^^  ^  ^' 
his  natural  Kfe  \  and,  after  his  death,  to  his  right  and  next     ^^ 
Aetr,  and  to  the  heirs  of  his  body,  &c. 

It  was  agreed  by  the  whole  court  that  Robert  was  only 
tenant  for  life. 

Wild's  case,  {e)  (0  6th  Co. 

This'  case  I  shall  endeavour  to  show  is  a  very  direct     *^**' 
authority  in  favour  of  the  defendants,  on  common  la\v: 
principles.— -It  was  in  remainder  to  Rowland  Wild  and  his 
wife,  and  after  the  decease  of  their  children.-— i^oxt^/an^/and 

N  n 
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his  wife  weiie  adjudged  to  take  as  estate  for  Ufe^and  their 
children  also  an  estate  for  life  only*  Three  ntks  in  tlie 
limitation  of  estates  were  in  this  case  agreed,  which  teem 
to  have  been  no  whiere  contradicted ;  but  the  one  applicable 
to  the  case  pending  seems  to  have  been  recognized  aa  au- 
thoritative, as  I  shall  show. 

1st.  If  A*  devise  his  lands,  to  £.  and  his  children,  or 
issue,  (without  limiting  the  time  when  die  estate  in  the 
children  is  to  take  effect,)  and  B.  has  no  children  at  the 
time,  die  same  is  an  estate  tail. 

2nd.  If  J.  devise  his  lands  in  like  manner  to  B.y  and.0. 
hath  children  at  the  time,  they  shall  be  a  joint  estate  for 
life 

3d.  *•*'  If  a  man  devise  land  to  husband  and  wife,  and, 
"  after  their  decease^  to  their  children,  or  the  remakider 
^^  to  their  children ;  in  this  case,  although  they  have  not 
*'  any  child  at  the  time,  yet  every  child,  which  they  shdl 
^^  have  after,  may  take  by  way  of  remainder,  according  to 
^*  the  rule  of  law ;  for  his  intent  appears  that  their  cnil« 
^^  dren  should  not  take  immediately,  but  after  the  decease 
"  of  RowlandznA  his  wife." 

Wtld^s  case  is  referred  to  in  Ginger  v,  Whtte^  (f)  where 
it  is  said  the  reason  of  the  3d  rule  arises  from  the  words, 
"  after  his  decease;'*^  because  it  is  thereby  shown,  diat  the 
devise  to  the  childi^en  was  intended  as  a  remainder— *-So 
in  the  pending  case  the  estate  in  remidnder  is  expresdy 
limited  to  take  effect,  after  the  decease  of  WilRam  Carr  th€ 
devisee. 

That  the  words  used  in  the  devise  to  William  are  te 
have  the  same  effect,  and  construction  as  those  used  in 
the  devise  to  John  and  Elizabeth^  is  proved  by  the  com- 
mon meaning  annexed  to  the  words  used  in  these  diflferent 
clauses,  and  is  also  plainly  to  be  deduced  from  one  of  the 
main  general  intents  of  the  devisor. 

It  is  proved  by  the  words.  For  I  hold  the  words, "  cfier 
his  decease^'*  which  are  found  in  the  devise  to  William^  and 
not  in  the  devises  to  the  others,  to  be  tantamount  to  the 
words,  **  living  at  his  (or  her)  death^^  found  in  the  devise 
to  John  and  Betsey  and  not  in  that  to  William;  and  those 
used  in  the  devise  to  William^  as  competent  to  fix  the  dme 
of  a  failure  of  children,  and  when  the  remainder  should 
take  effect,  as  those  used  in  the  devises  to  John  and  Bet-' 
sey, — It  is  also  deducible  from  one  of  the  main  general 
intents  of  the  testator,  which  evidendy  was  to  divide  his 
estate  equally  among  his  three  children,  and  to  make 
them  take  in  the  same  manner.  He  has  measured  out 
their  estates  by  the  same  rule  in  point  of  duration;  has 
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estaUiahed,  in  eacb«  cross-remunders  in  expre&s  terms ;— *^ 

and  finally,  has  expressly  declared  in  the  first  codicil,  that 

it  is  his  will  and  desire  diat  all  his  dear  children  should 

have  eqaal  shares  of  his  estate.    It  cannot  be  presumed   ^^^^h  ^^^^ 

that  these  devises  of  his  property  to  his  children,  could        ^ife 

have  been  intended  to  be  governed  by  different  rules*  agaititt. 

The  case  of  Ginger  on  the  demise  of  White  v.  White  (^)    9|!^  pm atc 
decided  in  the  Common  Pleas  in  1 742, 1  consider  as  strong 
British  authority  in  our  favour— -The  case  was  ^ohj^ 
White  the  elder,  grandfather  of  the  lessor  of  the  plaintiff,  ^.  ^, 

having  two  sons,  Henry  and  Johuj  and  one  daughter  Sarah^  ^J  ^3' 
devises  a  part  of  his  house  to  his  wife  for  lifcf  and,  after 
her  decease,  that  part,  with  the  rest  of  the  premises,  to 
yohn  for  his  life,  and  to  Sarah  for  life,  in  case  she  live 
unmarried,  in  common,  between  them ;  but  in  case  Sarah 
marry  or  die  before  John^  then  in  either  of  the  said  cases, 
the  said  John  shall  have  the  whole  use  of  the  house  for 
his  life,  and,  after  his  decease,  to  the  n^ale  children  of  the 
said  yohuy  successively,  and  one  after  another,  as  they  ^ 

ore  in  prioritv  of  age,  and  to  their  heirs,  and  in  default  of 
such  male  children,  to  the  female  children  oijohny  and  if 
John  die  without  issue,  he  wills  the  premises  to  his  grand- 
son John  White  and  his  heirs. 

jfohn  the  son  had  no  issue  at  the  time  the  will  was 
made  or  since.  On  the  death  of  the  testator,  John  and 
Sarah  entered.  Sarah  died,  and  yohn  survived  her;  and 
jfohn  entered  on  the  whole  premises,  suffered  a  common 
recovery  and  declared  the  uses  to  himself  and  his  heirs, 
and  afterwards  settled  the  premises  on  the  defendant  Eli- 
zabeth and  her  heirs.  John  the  son  died,  afterwards, 
without  issue,  Henry  the  eldest  son  still  living;  and  yohn 
^the  grandson  and  devisee)  was  the  lessor  of  the  plaintiff. 

The  question  was,  whether  John  the  son  took  an  estate 
tail,  and  so  had  power  to  suffer  a  recover}'  and  bar  the  re- 
mainder to  John^  the  grandson,  or  whether  he  was  only 
tenant  for  life. 

Lord  Chief  Justice  Willes,  ^^  This  is  the  general  ques- 
tion; but  it  will  depend  on  two  points. 

1st.  Whether  yohn  the  son  took  an  immediate  estate 
tail  by  the  devise  to  his  male  and  female  children. 

2nd.  If  he  did  not,  whether  these  words,  ^^  In  case  the 
ssad  jfohn  should  die  without  issue,^'  did  not  give  him  an 
estate  tail  by  implication  in  remainder,  after  the  limitation 
to  his  children;  for,  in  either  case,  the  recovery  would 
bar  yohn  the  lessor,  because  he  claims  by  the  subsequent  - 
devise,  ^^  in  case  yohn  his  uncle  die  without  issue."   In 
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Juwi,       this   case  the  Chief  Justice  gave  an  opinion  very  much 

180y.  ^    at  length.     He  reviewed  the  cases  of  King  v.  Melting'^ 

Langhsy  v.  BaUxotn^  Shaw  v.Weigh^  Popham  v.  Bamjieldy 

Smith  and   '^^  Attorney  General  v.  Sutton^  Lodington  v*  Kime^  and 

wife         Ixnv  ©•  Davis^  which  were  the  most  important  cases,  at 

agmntt      ^^^  ixme  decided,  and  some  of  which  are  now  relied  on 

iiulothen.    ^^  ^^^  argument  of  the  counsel  for  the  appellants. 

The  Chief  Justice  delivered  it  as  the  opinion  of  the 
Court,  that  John  the  son  took  only  an  estate  for  life. 

The  words  **  after  his  decease,"  and  the  word  "  chil- 
dren,'* used  by  the  testator  in  the  case  of  Ginger  v.  White^ 
and  also  in  the  pending  case,  arc  very  important,  and  ma^ 
be  argued  from  in  the  same  manner  in  both  cases. 

The  devise  to  the  children  oijohn  and  their  heirs,  suc- 
cessively according  to  priority  of  age,  confined  the  dispo- 
sition as  closely  to  the  law  of  descents  in  England,  as  the 
devise  to  William^s  children  does  to  the  law  in  this  coun- 
try, on  the  supposition  that  if  William  had  had  children 
they  would  have  taken  a  fee  simple,  under  the  operation  of 
the  Act  of  Assembly  of  1785,  which  dispenses  with  the 
use  of  words  of  perpetuitj'— Tliere  is  certainly  as  strong 
an  analogy  between  the  two  cases,  as  could  be  expected 
to  be  found,  between  words,  and  the  ideas  correspondent 
to  them,  which  at  different  times,  were  used  by  differ- 
ent men,  neither  of  whom  intended  to  use,  or  were  capa- 
ble of  using  technical  expressions  in  developing  their  minds. 

The  Chief  Justice,  in  explaining  what  are  considered 
as  express  words  to  enlarge  an  estate  for  life  into  an  estate 
tail,  %ays,  "  such  words  as  ex  vi  termini  create  estates  tail, 
are  admitted  to  have  that  effect,"  because  of  the  rule,  I 
presume,  in  SheUey*s  case. 

This  distinction  will  be  found  important  in  reply  to  the 
cases  cited  by  the  counsel  for  the  complainants— For,  in 
most  of  them,  either  an  express  estate  tail  is  limited  to  the 
issue,  or  such  words  are  used  as  in  themselves  import  an 
estate  tail,  and  are  taken  to  convey  such  an  estate. 
(A)  3  WiUonj  The  case  of  Fell  v.  Fell(Ji)  was  a  devise  **  To  Solomon 
.199.  "  Fell  for  life,  and  after  his  death  to  his  son  Thomas^  and 

*'  his  heirs  male  forever,  the  elder  to  be  preferred  before 
"  the  younger,  and,  if  no  piale  issue  left  behind,  then  the 
"  estate  to  devolve  to  the  females,  and,  if  no  females,  the 
**  estate  to  devolve  to  the  said  Solomon  to  dispose  of  as  he 
"  thought  proper."  The  defendant,  Solomon  had,  at  the 
time  of  the  testator's  death,  Thomas  his  eldest  son,  and  the 
plaintiff  his  only  dau^ter,  and  no  other  children.  Tho^ 
mus  Fell^  the  son,  died  soon  after  the  testator;  and  the 
plaintiff,  the  daughter  of  Solomon^  was  his  only  surviving 
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child.     By  her  a  bill  was  filed  to  restrain  the  defendant       J  one, 
Solomon  from  committing  waste;  and  a  case  being  sent       180T, 
to  the  Court  of  Common  Pleas,  for  their  opinion  as  to  ^— — ^y— — ' 
what  estate  the  defendant  took  under  the  will^  the  Judges  SmTi,  j^ 
certified  **that  they   were   all  of  opinion  that  Solomon        wife 
Tell  the  defendant,  took  an  estate  for  life,  and,  his  son       «j'<ww* 
Thomas  dying  without  issue,  his  daughter  took  an  estate    and^Ahew! 
tail."— This   case  is  similar  to  Archer^a  case  mentioned 
before*      I  consider  it  as  important,  because  it  shows 
that  the  express  intention  to  limit  a  remainder  shall  have 
effect,  although  it  might  by  possibility  destroy  a  general 
intent;  which ^  in  this  case  was,  that  so  long  as  there  was 
issue  of  Thomas  the  estate  should  not  go  o\*er ;  which  ge- 
neral intent,  it  is  said,  could  only  be  effected  by  constniing 
these  intefmediate  express  devises  for  life  into  estates  tail 
by  implication.  ^ 

Although  there  are  many  other  cases  among  the  more 
modem  reporters  which  might  be  adduced  to  show  that, 
even  on  common  law  principles,  the  life  estate  and  inheri- 
tance did  not  unite  in  William  Carr  the  younger  under  the 
devise  by  his  father,  I  think  the  argument  may  be  short* 
ened,  and  the  case  placed  in  a  more  intelligible  point  of 
view  by  noticing  here  some  of  die  authorities  adduced  by 
the  counsel  for  the  complainants. 

Shelleif^s  case  is  first  relied  on«— 

By  which  an  estate  tail  in  the  heirs  male  of  the  body 
of  Edward  Shelley  is  created,  by  express  terms  after  an 
estate  for  life  to  Edxvard  Shelley  ;  and  for  default  of  such 
issue,  reminder  over,  &c. ;  and  it  was  adjudged  that 
Edward  Shelley  took  an  estate  tail^— there  are  many  rea- 
sons against  the  influence  of  that  case  on  the  present ;  for 
I  admit  Shelley^s  case  to  be  still  an  unbroken  pillar  of  the 
feudal  system,  which  cannot  be  demolished  and  thrown 
with  the  rubbish  of  the  dark  ages ;  but  1st,  I  must  show 
that  it  does  not  lie  in  our  way,  and  that  it  is  not  necessary 
for  us  to  encounter  it. 

This  was  a  conveyance  made  by  Edward  Shelley  by  way 
of  covenant  to  stand  sesied  to  the  use  of  himself  for  life 
&c. ;  and  was  an  attempt  to  evade  the  common  law  prin- 
ciple 'derived  ft-om  the  nature  of  feudal  tenures,  which 
wus  as  old  as  the  system  itself  r  "  that  a  man  shall  not  by 
any  means  make  his  heirs  take  from  him  by  purchase." 

2d.  It  was  a  principle  altogether  unconnected  with  the 
right  of  devising  ;  and,  if  that  right  did  exist  at  common 
law,  (which  some  suppose,)  was  in  opposition  to  it ;  per- 
haps in  suppression  of  it. 
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JvvEt  3d*  It  is  apri&Gipk)  which  has  in  a  great  meaaurekMt 

IdOr*  its  effect  in  England,  by  the  Stat*  of  32  Hen*  8th — pernsit* 
'^— -y— -^  ting  devises,  &c.  and  the  rules  which  have  been  adopted 
SxiTR  Mid  ^^        construction  of  devises  by  the  British  courts* 

wife  In  2  Burr*  1 107,  jL/»  Mmsfieldj  says,  ^^  The  reason  of 

ugahuit  this  maxim  has  long  ceased,  yet,  having  become  a  rule  of 
M^^tb  ^"    property,  it  is  adhered  to  in  all  cases  literally  within  it." 

It  is  unnecessary  to  remark  the  material  difference  be- 
tween the  words  of  the  instrument  in  Shelley* 8  case,  and 
those  in  the  devise  before  us*  Christian^  in  his  notes  on 
2d  Book  of  B*  Com*  pa.  20,  lays  down  the  rule  in  theae 
words,  ^^  When  the  ancestor  by  any  gift  or  conveyance  takes 
^^  an  estate  of  freehold,  and  in  the  same  gift  or  convey- 
*^  ance  an  estate  is  limited  mediately  or  immediately  to 
*^  his  heira  in  fee  or  in  tail,  always  in  such  cases,  the  heirs 
^^  are  words  of  limitation  and  not  of  purchase." 

So  subservient  however  has  this  common  law  rule  be- 
come to  the  intention  in  wills,  where  plainly  expressed^ 
that  the  smallest  literal  deviation  will  destroy  its  influ- 
ence* The  word  heir  in  the  singnlar  number,  used  instead 
of  the  word  heira^  will  take  it  out  of  the  common  laiw  role  ; 
(i)  lCo.Rei>.  ^^"^^^^^^  case,(f)  and  2  Burr,  1110;  althou^  the  radon- 
66.  al  imerpretation  of  the  two  words,  is  certainly  the  same. 

(k)3CaU,342.  ^  ^^  ^^  ^Y  ^^^  ^^  your  honours  in  HiO  v*  Burrow*  (ty 

In  a  devise  of  Gavelkind  land  the  word  heirs  is  not  a 
word  of  limitation,  2  Burr^  1110. 

In  the  case  of  Long  v.  Laming^  from  which  the  last  cita-* 
tionsare  made,  Ld.  Mansfield,  pa*  1109,  says,  *^  There  is 
^*  no  such  fixed  and  invariable  rule,  as  has  been  supposed^ 
^^  that  words  of  limitation  shall  never  in  any  case  be  con« 
*^  strued  as  words  of  purchase."  And  in  pa*  1111,^^  There 
*^  is  no  rule  of  law  that  prevents  heirs  taking  a»  purcha« 
^*  sers  when  the  intention  of  the  testator  requires  that  they 
"  should  do  so*" 

Justice  Denmson  {pbid*\  said,  ^^  It  is  not  inconsistent 
'^  with  the  rules  of  law  that  heirs  of  the  body  should  in 
^^  some  cases  be  construed  as  designatis  personcty  &c* 
^^  therefore  the  h^irs  of  the  body  o£  JL  €•  must  take  by 
"  purchase." 

Justice  Wilmotj  cited  a  case  of  Baker  Vm  Snowe^  which 
was  a  conveyance  to  £•  J^«  for  life  ^  remainder  to  his  first 
son  and  the  heirs  male  of  his  body ;  smd  so  to  his  ^ix  sons ; 
remainder  to  the  right  heirs  of  E*  E. ;  it  was  holden  to  be 
only  a  contingent  estate,  and  not  an  estate  tail  in  £•  £• 
because  it  was  limited  to  particular  persons*  "  The  words 
*^  heirs^  heirs  maley  or  heirs  .of  the  body  ^e  not  to   be 


In  THS  3iST  TSAE  Of  TH£  COMMONWEALTH.  S67 

^'  cooftruedas  words  of  limitation  either  in  a  will  or  deed, 
^  where  the  manifest  intention  of  the  testator  or  the  par- 
^  ties  is  declared  to  be,  or  clearly  appears  to  be,  that  itiey 
^  shall  not  be  so  construed*"  i^.  1112-13.  Smith  aad 

By  these  respectable  law  opinions  and  decisions,  the        wife 
nde  in  Shelley^ 8  case,  which  was  a  particular  object  of  dis-      ^«»** 
cussion,  seems  to  be  subdued  to  the  more  rational  one  of  g,^^ot^it. 
intention ;  or  to  be  so  narrowed  in  its  operation  as  not  to 
embrace  our  case. 

In  Perrin  v.  Blake^  (/)  the  ruk  in  Shelley's  case  is  also  (O^  ^""•* 
made  the  subject  of  discussion ;  the  reason  of  it  explained  ' 
on  common  law  principles,  and  that  reason  said  to  have 
ceased  to  exist :  The  limitation  was  within  the  rule  in 
Shelley^s  case.  Ld.  Mansfield^  Justice  Ashton^  and  Jus- 
tice WtUes^  hdd  the  ancestor  to  take  an  estate  for  life ; 
Mr.  Justice  Tates^  contra*  A  writ  of  errour  was  brought 
in  the  exchequer  chamber,  and  Mr.  Justice  Blacistone^ 
who  was  of  opinion  for  the  plaintiffs,  notwithstanding  laid 
down  the  doctrine  in  these  words:  ^^  If  the  intent  of  the 
^^  testator  manifestly  and  certainly  appeared,  by  plain  ex-* 
**  presaion,  or  necessary  implication  from  other  parts  of  the 
*^  willj  that  the  heirs  of  the  body  of  A.  should  take  by 
^  purchase  and  not  by  descent,  then  a  devise  to  A*  for  life, 
^  and  after  his  decease  to  the  heirs  of  his  body,  not  only 
^^  ntifht  but  must  be  construed  an  estate  in  strict  settle- 
^  ment."     This  is  a  strong  case  for  us. 

After  the  British  courts  have  thus  restrained  the  opera- 
tion and  weakened  the  force  of  the  rule  in  Shelley^s  case, 
I  can  scarcely  presume  that  its  influence  will  be  reesta- 
blished in  this  country,  as  the  artificial  ground  upon  which 
it  stood  there  never  did  exist  here. 

The  case  of  the  Attorney  General  v.  Sutton^  is  not,  I  pre- 
sume, intended  for  the  single  purpose  of  supporting  the 
authority  of  the  rule  in  Shelley's  case ;  but  is  cited  as  an 
authority  generally  favouring  the  plaintiff's  claim.  If  that 
be  the  intention  of  the  citation,  it  certainly  can  have  no 
Application  to  the  case  before  the  court. 

The  words  in  the  cited  case,  ex  vi  termini^  created  an 
estate  tail.  In  Ginger  v.  White^  before  cited,  it  was  clear 
that  all  the  sons  of  Thomas  were  intended  to  take ;  nay,  all 
his  issue,  although  only  a  part  are  provided  for  in  express 
terms.  But  in  ^e  case  at  the  bar,  all  the  children  being  by 
express  terms  provided  for,  nothing  is  left  for  implication ; 
and  the  words  of  the  will  may  be  adopted  in  its  construc- 
tion without  doing  violence  to  any  supposed  intention. 
This  distinction  is  fully  illustrated  by  all  the  cases^  where 
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JaHs;       the  limitation  has  been  to  all  the  males,  and  then  the  fe- 
180r.       males,  in  succession,  after  the  estate  for  life  in  the  ances- 

^— V '    tor ;  as  was  the  case  in  Fell  v*  FelL  (m) 

Smith  and        '^^^  principle  of  decision  in  the  Attorney  General  r. 
wife         Sutton^  is  likewise  adopted  in  Langley  v*  Baldwin^  where^" 
against       the  words  were  the  same,  except  that  in  the  latter  case  the 
mdoUierJ^    limitation  extended  to  the  sixth  son,  but  not  to  all ;  for 
which  reason,  and  because  it  was  declared  that  if  the  devi- 
see for  life  should  die  without  issue,  the  estate  should  go 
(m)  SeeCha.  over,  in  order  to  provide  for  a  seventh  or  other  son,  the 
Cji.l73.Back-  j^jvisee  ^j^s  i^eljj  tQ  tjj^e  an  estate  tail. 

housev.JVelU,  a      i  •  i  i  •    •  t  r         % 

Gi!b*4  Cases        And,  agam,  when  the  provision  was  general  tor  the 
20. 129.  issue  or  children  by  the  same  words,  or  words  of  the  like 

import,  as  they  respected  the  devisee,  he  was  held  to  take 
(n)  Doe  ».  an  estate  for  life,  (n)  A  numerous  train  of  ancient  autho- 
-^'J^^grave,  rities  might  be  cited  in  support  of  this  distinction,  and  to 
Rept8*320.  ^^'^  ^  therefore  hold  the  distinction  between  a  general 
Lowe  V.  Da-  Umitatiod  to  all  the  children,  and  a  limitation  the  1st,  2d, 
vies,  2nd  LJ.  3d,  SOUS,  &c.  to  be  important  to  apply  to  this  case ;  Archer^s 
isiv^Lo-  ^^^^  ^^^  applies.  And  to  take  us  out  of  the  authority  of  1 
dirgton  v.  ^^V  '^'  Ganictt^  the  cases  of  Goodr'tght  ©.  Pullen^  and  Bale 
KtTJie,  I  Ld,  t^.C^/ifmt/n  maybe  considered  together.  The  limitations  in 
Haymd.  203.  both  are  expressed  in  such  a  manner  as  to  create  ex  vi  ter* 
mint  estates  tail.  Willes*  Repts.  as  before  citcd« 

As  to  that  part  of  the  adjudication  relied  on  by  the 
counsel  for  the  appellant  where  it  is  said  **  a  devise  to  A* 
"  for  life  and  after  his  decease  to  his  issue,  without  more, 
"  will  carry  an  estate  tail  to  A* ;"  it  is  merely  a  repetition 
of  the  1  St  rule  in  IVild^s  case,  before  cited,  and  of  the  old 
rule  in  Shelley* s  case. 

In  the  case  of  Trevor  v.  Trevor^  the  words  heirs  male 
are  used.  This  case,  therefore,  may  be  replied  to  as  the 
fonner. — It  may  be  added,  that  in  it  we  find  another  rule 
in  destruction  of  the  principle  in  Shelley*s  case,  to  wit,  that 
principle  is  departed  from  in  settlements  in  consideration 
of  marriage.  Why  this  distinction  in  favour  of  intention, 
as  it  is  laid  down  in  Fearne^s  Cont.  Rem.  pa.  124,  should 
have  effect  in  cases  of  marriage  settlements  and  not  in 
wills,  both  of  which  in  a  legal  view  are  made  on  considera- 
tion and  supposed  to  be  for  value,  I  have  not  been  able  to 
trace  any  satisfactory  reason.  That  the  rule  in  'Shelley^a 
case,  (although  so  arbitrary  as  to  govern  without  any  ex- 
isting reason  for  it)  is  weakened  by  this  acknowledged 
principle,  of  construing  marriage  conveyances  in  strict 
settlement,  I  strongly  contend ;  because  there  was  nothing 
originally  in  the  ruJe  in  Shelley*s  case,  when  it  was  sup- 
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ported  by  aseihbbmceof  reason,  which  would  necessarily, 

when  marriage  settlements  became  legalized,  make  them 
an  exception  to  the  operation  of  that  rule,  more  than  de- 
vises would  be  made.-— But  devises  were  at  first  construed  smith  and 
diflferently,  for  reasons  which  never  existed  here.  wife 

As  to  Lewis  Bowlegs  case,  (0)  it  was  a  limitation  to  their      agaimt 
1st,  2nd,  and  3rd  sons,  and  not  to  their  other  children  in  .^j^i^.^*^ 
succession;  it  is  therefore  similar  to  the  case  of  the-4f-  ^     ^  ^^' 
torney  General  v.  Sutton^  Roy  r.  Garnett^  &c.  and  may  ^  ,  %  ^  *  p    ^ 
answered  in  the  same  way.  ^^^ 

•    Garth  v.  Baldwin^  (^p)  was  the  limitation  of  a  trust  rp\  3  vezev 
estate,  to  £•  for  life  and  to  the  heirs  of  his  body,  there-  464. 
fore  Lord  Hardwicke  decreed  an  estate  tail  to  £.,  for  he 
laid  down  the  ground  of  his  decision  in  these  words :  '^  He  , 

*'  was  not,  in  a  court  of  equity,  to  overrule  the  legal  cou" 
"  St  ruction  of  the  limitation,  unless  the  intent  of  the  testa- 
^^  tor  or  authour  of  the  trust  appears,  by  declaration,  plain ; 
*'  that  is  by  plain  expression  or  necessary  implication*^^  It 
was  therefore,  I  presume,  that  Lord  Mansjieldj  in  Longv* 
Laming  cited  this  case,  and  to  show  how  far  a  court  was 
authorized  to  carry  intention  even  in  opposition  to  the 
rule  of  law.  This  authority  is  therefore  relied  on  in  the 
answer  to  that  of  Goodright  v.  Pullen^  as  well  as  to  tha 
case  of  Langley  v.  Baldwin. 

Lord  Chief  Justice  Willes^  in  the  year  1^45,  (y)  makes  (^j  wilM 
the  following  observation  on  the   last  mentioned   case*  Uep.  59i. 
''  The  case  of  Langley  v.  Baldwin^  1  Eq.  Ca.  Abr.  185, 
''  is  like  no  other  case^  and  therefore  it  is  no  authoritj^" 

Doe  V.  Reason^  or  Bernard  and  Fenton  p.  Reason^  is  a 
case  mentioned  by  counsel  only,  in  3  Wils.  242,  where  it 
appeared  that  the  words  were  issue  of  the  body;  therefore 
within  the  principle  of  the  cases  before  replied  to.  So  was 
Coulson  V.  Coulsoriy  No.  10,  in  the  arrangement  of  caae$ 
made  by  the  counsel  for  the  appellants;  and  No.  11,  King 
V.  Burchelly  as  mentioned,  in  Long  v*  Laming ^  by  counsel. 
No.  12,  Allason  v.  Clitheronvf^s  also  held  an  estate  tail  by 
implication,  by  reason  of  the  words  issue  of  his  body.  No. 
13,  King  V.  Melltngy  the  words  are  issue  of  his  body  laiv* 
fully  begotten. 

From  the  case  of  Robinson  v.  Robinson  little  light  is 
produced  on  the  subject.  The  certificate  of  the  Judges  in 
itself  furnishes  no  rule  for  the  determination  made.  It 
was  said  it  was  necessary  to  constr^ie  the  estate  given  to 
L*  H.  an  estate  tail,  and  to  this  construction  the  %vords 
were  not  opposed,  because  they  were  proper  to  create  an 
estate  tail.     They  were,  *^  laufully  to  be  begotten.*^  Th« 

00 
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Jv VB,      words  of  a  will  are  to  be  ooiutrued  in  their  kgal  impoft, 

1807.      unless  that  will  do  violence  to  the  msmifest  intent;  but 

here  the  intent  was  favoured  by  it,  and  it  seems  to  me 

diat  the  obvious  reason  of  the  Court's  opinion  was,  that 

'ivife'""  the  devise  over  was  void,  the  limitation  being  of  a  con«> 

againtt      tingency  on  a  c(mtiAgency,  which  could  not  be  allowed. 

Chapmav    The  only  way  then  by  which  the  issue  of  JL  H.  could  ta(ke 

9sia  others.   ^^  estate,  and  the  manifest  general  intention  be  preserved 

was  by  giving  L.  H*  an  estate  tail. 

The  case  of  Dodson  v.  Grew.    The  words  of  the  limi* 
tation  in  this  case  were,  ^^  to  the  issue  nude  of  his  body  law' 
fulkf  iegvtten.^^  The  most  proper  words  which  could  be 
used  to  create  aii  estate  tail* 

The  whole  of  the  reasoning  employed  in  discussing  the 
former  cases  cited  by  die  opposite  counsel  is  brought  fully 
to  operate  upon  this  case«< — It  is  an  estate  tail  ex  t^  ter- 
fniniy  and  the  words  will  have  their  legal  import  and  ef- 
fect, unless  there  is  a  plain  and  apparent  intention  to  the 
contrary:  but  here, as  in  the  case  oi Robinson  v.Robinsony 
the  intention  favoured  the  legal  construction. 

The  supposed  analogy  then  does  not  exist  in  the  ope* 
rative  words,  but  in  the  unimportant  circumstance  of  an 
equal  number  of -persons* 

When  the  counsel  for  the  appellants  comes  to  class  and 
marshall  his  cases,  we  find  there  is  not  one  referred  to, 
where  the  limitation  has  been  in  the  words  of  the  devise 
before  us,  "  to  the  children  of  the  devisee  for  life;"  but 
all  the  cases  contain  words  indicative  of  an  estate  tail. 
The  argument  of  an  estate  for  life  by  implication  troui 
the  words,  ^^  without  impeachment  for  waste,"  &c«  cannot 
^  further  than  the  express  limitation  of  an  estate  for  life, 
iitid  therefore  need  not  be  remarked  on,  where  cases  have 
been  answered  in  which  express  estates  for  life  were  crea* 
ted. 

It  is  them  contended  by  the  counsel,  that  Wm*  Carr  the 
devisee^  took  a  fee  conditional  at  common  law,  I  believe 
it  might  be  isafejy  admitted  that  a  conditional  fee  was  exe- 
cuted in  William,  For  if  the  condition  never  happened 
in  the  life  of  William^  he  could  not  be  said  to  have  been 
seised  of  an  estate  of  inheritance :  and  of  none  other  could 
Ms  widow  at  common  law  be  endowed* 

Next  it  is  argued,  *'  that  the  word  *  children'  was  in- 
^  tended  to  designate  the  inheritance,  rather  than  any  par«- 
"^  ticular  person  to  take,  because  the  testator  has  added  n6 
^•^  words  of  perpetuity,"  The  testator  was  a  merchant  of 
eminence,  he  bad  been  at  great  pains  to  acquire  an  estate-; 
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vas  Teiy  canyenuA  in  all  the  foims  of  coaveyiouwgf  and      Jq  nv, 
.  Versed  in  the  land  titles  of  this  country;  he  was  a  magir      tS07* 
atrate,  and  was  said  to  be  an  aUe  and  learned  one*    He  ^— y^-^ 
has,  kiiiis  own  hand,  written  a  testament,  which  for  legal  g^jTi,  ^ 
accuracy  of  expression,  may  perhiqps  defy  th^  criticisms  of       wife 
die  ablest  lawyer;  and  yet,  it  is  suggested,  that  he  did      agaitut 
not  know  of  the  existence  of  ope  of  the  most  important   ^^^^f,"^ 
laws  in  the  transmission  of  property  ever  made  in  the 
commonwealth  in  which  he  lived;  although  that  law  was 
in  force  for  several  years  before  his  death.   But  that  trhen 
he  words  his  testament  in  unison  with  the  established 
|»inciples  of  that  law,  (which  does  not  require  a  perpetui^ 
to  be  created  in  express  terms,)  he  does  not  know  of,  or 
mean  to  introduce  the  influence  of  that  law,  but  is  in 
search  of  some  new  and  unheard  of  mode  to  give  a  per- 
petuity, by  the  introduction  of  the  word  chiidren;  and 
thus  (by  an  evasion,  if  effectual,  almost  too  subtle  for  the 
distinguishing  sense  of  a  lawyer,)  to  create  an  estate  tail, 
in  spite  of  a  positive  law  of  the  commonwealth,  and  in 
contradiction  to  all  the  rules  of  construction  which  have 
been  adopted  by  British  Jurists  in  creating  estates  of  that 
kind. — ^This  is  indeed  putting  the  wiH  of  the  testator  U» 
the  torture. 

But  it  is  said  a  conditional  fee  at  common  law  is  cH^ 
ted  *'*'  because  the  testator  has  not  used  words  of  restrictiosi 
f ^  to  confine  the  estate  for  life,  as  he  would  have  done  i£ 
^^  he  hful  intended  it." 

Surely  afte^  he  hi^  given  the  estate  in  express  terma 
for  life,  and  further  declared  what  was  to  become  of  it 
after  the  death  of  the  tenant  for  life,  we  cann9t  douhl 
about  his  intention  as  to  the  certainty  of  a  life  estate,  of 
that  to  have  said  more  would  have  l^een,  at  least  tautolo**  ' 
gous  and  unnecessary* 

If  the  counsel,  in  one  of  his  reason^  for  tlie  supposition 
,^at  a  fee  conditional  at  common  law  is  created,  means  to 
•ay  that  the  testator  meant  to  vest  an  inheritance  in  th# 
children  of  fFm.  Carr,  I  concur  with  him;  but  contend' 
that  those  children  would  take  by  purchase  :—rthey  would 
take  an  estate  of  inheritance  wid^out  the  addition  of  wh^$ 
were  called  words  of  perpetaiQr^-^which  w^re  then  dis- 
pensed with  by  Act  of  Assembly.— -As  to  the  peculiarid^ 
pf  the-  wojnds  in  the  devise  to  WiUiam  and  his  cbildraa,  \ 
9an  entertain  no  doubt  but  they  would  receive  the  sama 
constructicm  with  the  devise  to  John  or  Betsey^  which  in 
express  terms,  refers  to  the  children  only  which  shall  be 
Uving  ^  the  time  of  die  death  of  ^  devisee  for  life* 


272  SUPREME  COURT  OF  APPEALS. 

June,       '    After  having  in  thb  cursory  manner  noticed  die  va* 
1807.      rious  reasoning  of  the  counsel  on  the  operation  of  the 
^-~V — '  words  of  the  wiU^  I  come  now  to  rej^y  to  that  which 
Smith  and  ^^  ^OTe  important:  the  inquiry  into  the  intention  which 
wife       is  manifested  by  the  will: — ^and  it  is  said  that  unless  Wm* 
agaimt      Carr  the  younger  be  construed  to  take  an  estate  tail,  it 
^  V  U*'^r    ^^y  happen,  that  the  remainder  may  go  over  to  those  to 
whom  it  may  be  devised,  although  Wm.  Carr  might  sdU 
have  remote  issue  of  his  body.     This  principle  I  know  has 
been  argued  from  in  England,  and  in  this  country  in  the 
case  of  Roy  v.  Gamett*     If  the  position  be  true,  thdt 
*^  children"  is  a  word  of  doubtful  import,  and  may,  to  effec- 
tuate the  intention  of  the  testator,  be  construed  to  extend 
to  remote  descendants,  there  is  no  difficulty ;  for  according 
to  the  argument  of  the  counsel  himself,  although  the  imme- 
diate  descendant  of  WiUiam  Carr  the  devisee  might  die  in 
his  lifetime,  and  leave  a  child  or  children,  the  grandchild 
would  be  denominated  by  the  term  child  or  children,  and 
would  take  the  remainder  immediately  on  the  death  of 
their  ancestor  the  tenant  for  life,  yet  it  would  seem  suffi- 
cient to  oppose  the  supposition  of  the  counsel  of  this  re^* 
mote  chance  of  inconvenience,  and  this  violence  to  the  tea* 
tator's  intention,  by  the  immediate  and  unavoidable  incon- 
veniences that  would  result  from  construing  the  will  in 
such  manner  as  to  vest  an  estate  tail  in  William  Carr  the 
devisee  \  which  eo  iiutanti  our  law  converts  into  a  fee  sim-* 
pie, -and  thus,  at  once,  destroys  the  testator's  intention. 
On  the  supposition  that  the  testator  knew  that  there  was 
such  a  law  in  existence  as  would  convert  estates  tail  into 
fee  8im]de  estates,  we  cannot  suppose  he  intended  to  create 
a  fee  tail;  because  it  would  be  no  more  than  g^ing  to  his 
son  a  fee  simple,  which  he  might  immediately  dispose  of^ 
and  so  destroy  die  remainders  both  to  his  children  and 
the  other  children  of  his  testator. 

To  suppose  a  fee  simple  in  Wilkam  Carr^  t^  devise 
must  be  construed  to  be  an  executory  devise :  but  if  a 
limitation  of  an  estate  can  be  construed  to  be  a  contingent 
Remainder  it  never  shall  be  construed  an  execnioiy  de^ 
vise. 

As  to  what  constitutes  a  contingent  remainder,  and  to 
show  that  this  case  comea  precisely  within  the  descriprion, 
I  refer  to  2  BK  Comm.  pa.  169 ;  where  it  is  said^  ^  If  A. 
•*  be  tenant  for  life,  widi  remainder  to  B*8*  eldest  son  then 
**•  unborn,  this  is  a  coiitingent  remainder ;  for  it  is  uncer- 
•*^tain  whether  B.  will  have  a  son  or  no."  The  British 
authorities  say  nothing  of  the  general  intent,  as  to  the  vest* 
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hig  of  die  remainder,  because,  to  constme  a  devise  to  be      Jr^'B, 
an  estate  tail,  the  remainder  men  are  provided  for ;  but  it      180r« 
is  different  here ;  for  after  a  fee  siipple  created  by  the  ope- 
ration of  our  act,  there  would  be  no  remainder. 

On  the  supposition  then,  that  there  are  two  main  in- 
tents, manifested  in  opposition  to  each  other ;  the  one  to 
vest  an  estate  in  Wiiliam  Carres  remote  descendants,  in  ^  V^J*^^ 
case  of  a  non-surviving  son  or  daughter  of  WiUiam  ;  the 
other  to  vest  a  remainder  in  the  testator's  other  two  chil- 
dren, and  both  these  cannot  stand  together,  let  us  adopt 
the  rule  of  decision  mentioned ;  and  suppose  the  testator 
had  been  told,  that  by  a  possible  event  a  grandchild  of 
Wiiiiam  might  be  di^nherited,  unless  the  estate  of  William 
was  made  a  fee  simple.  It  is  at  least  problematick  whether 
he  would  not  have  risked  that  possible  contingency,  ra- 
ther than  have  left  the  estate  open  to  the  disposal  of  his 
son,  thereby  risking,  in  another  way,  the  chance  of  his 
grandchild  ever  enjoying  the  estate:  and  also  of  a  remain- 
der, or  an  inheritance  from  William  vesting  in  yohn  and 
Elizabeth  or  their  children,  according  to  his  express  in- 
tent. In  the  case  of  William^s  alienation,  the  testator's 
grandchild  would  lose  the  estate,  or  if  he  had  no  grand- 
child, his  own  children.  To  grant  then,  that  a  fee  .simple 
would  be  created  by  implication,  would  produce  the  de- 
struction of  the  main  intent  dbntended  for ;  as  we  have  no* 
estates  tail.  But,  in  case  of  the  possible  event  of  a  non- 
surviving  child  of  William^  his  great  grandchild  only  could 
lose  the  estate,  according  to  the  argument  of  the  counsel, 
still  submitting  to  the  risk  of  an  immediate  alienation  of 
his  ancestor.  Yet  I  am  content  to  remove  every  obstacle 
arising  from  this  possible  event ;  to  take  for  true  the  coun- 
sel's own  doctrine,  that  in  the  limitation  of  estates  child  or 
children  will  be  construed  to  mean  the  same  as  issue^  and 
we  shall  presently  see  what  must  necessarily  under  our 
laws  be  the^  construction  of  this  wiH.  I  shall  therefore 
now  consider  this  case  under  the  second  view  proposed  to 
be  taken  of  it,  to  wit ;  **  under  the  principles  which  are 
established  and  must  necessarily  flow  from  a  ratic/nal  in- 
terpretation of  our  laws,  altering  the  system  of  British  law 
in  Ae  disposition  and  limitation  of  property.'' 

I  have  examined  the  artificial  grounds  on  which  some 
of  the  rules  of  limitation  were  btiiltby  the  laws  of  England, 
it  has  appeared  that  those  rules  by  the  modem  adjudica- 
tions in  England  were  shaken  and  in  effect  destroyed- by 
the  operation  of  the  principle  of  intention  in  the  construc- 
tion of  wills  under  the  Stat,  of  H*  8th.    It  would  seem 
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JuNB,       Strange  tiMirefore  that,  id;  this  country,  any  of  the  mlea  of 
1807.       property  whic^  were  merely  incidental  to  the  feudal  sys** 
^'— V"-^   tern  should  be  revived,  when  that  system  is  totally  abo- 
Smith  and   ^^^^^^^9  ^^d  the  deductions  from  it  in  every  instance  coua* 
wife        teracted  by  our  laws,  where  such  deduction  coul^  be  the 
agaifut      object  of  positive  law*  I  therefore  think  it  rational  at  leas^ 
^  doth  ^'    and  I  contend  it  is  consistent  with  law,  that  in  the  interpre- 
tation of  wills,  the  intention  of  the  testator,  should  not  be 
tramelled  by  obsolete  rules  of  the  common  law,  which,  if 
introduced  into  operation,  I  shall  endeavour  to  demon*- 
strate  would  defeat  the  spirit  and  meaning,  and  perhaps 
counteract  the  expressions  of  our  municipal  regulations. 
^    '  I  say  that  it  is  impossible  that  t^e  rules  c^  limitation 
established  by  the  common  law,  can  apply  in  the  con- 
struction of  wills  under  our  Act  of  Assembly.     By  our 
(r)  I  Call.      ^^^^  ^^  estate  tail  can  in  no  case  be  created,  which  will 
165.  not  eo  instanti  become  a  fee  simple*  (r)  We  cannot  recog^ 

nize  any  estate  of  an  intermediate  gradation  between  a  lite 
estate,  and  a  fee  simple.  All  the  constructions  then,  which 
have  been  so  much  laboured,  to  show,  that«  court  will 
preserve  the  estate  to  the  issue  ot  the  donor  according  t^ 
his  will,  must  fail,  except  the  acknowledged  rule  that  ^ey 
may  take  in  remainder  as  p^chasers.  If  it  is  an  estate  of 
inheritance,  it  is  now  by  me  laws  of  this  country  free  to 
alienation  in  common  form,  and  although  estates  tail 
might  be  barred  in  England,  yet,  in  contemplation  of  law^ 
they  were  considered,  as  conveying  a  limited  int^reati 
through  a  particular  channel. 

We  learn  from  the  old  books  that  the  reason  why  the 
courts  first  established  that  kind  of  judicial  estate  in 
England  called  an  estate  tail  by  implication,  was,  to  pre- 
serve the  contingent  remainders ;  namely,  when  a  devise 
was  to  A.  and  his  heirs;  and  if  he  die  without  issue,  re* 
mainder  over:  here  an  estate  tail  is  implied  by  the  word 
issue,  in  order  to  preserve  the  remainder  over:  and  there 
is  a  case  stated,  in  4  Gxvyilim*s  Edition  of  Bacon  258, 
where  the  court  construed  an  estate  in  fee  simple  to  be 
only  a  fee  tail  in  order  to  preser^'^e  the  remainders. 
For,  if  it  was  construed  a  fee  simple,  the  remaiod^ 
^  was  gone ;  it  being  a  contingent  remainder,  and  not  an 
executory  devise;  the  same  therefore  as  our  case.  If 
then  the  courts  oJF  England  have  adopted  a  rule  of  con* 
struction,  by  mere 'implication,  for  the  purpose  of  preaer* 
ving  the  contingent  remainders,  which  has  been  always 
adhered  to  as  reasonable,  by  creating  a  new  kind  of  estate 
by  implication,  •  surely  pur  courts  will  be  justified  in  a4^ 


-^- . —  - 
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lieriag  to  the  ktter  and  pkm  meaning  of  a  deTise,  in  af-      Jv«Bt 
fecting  the  same  important  object.  IB07* 

For,  without  construing  this  a  life  estate  in  the   first  ^— y— -^ 
taker,  the  remainders  must  be  totally  destroyed  ;  it  being  ^^^^^  ^^ 
a  life  estate  or  a  fee  simple ;   and  the  limitation  being  a        wife 
contingent  remainder  and  not  an  executory  devise  $  and  it      egaingt 
being  decided  diat  the  court  will  not  construe  that  an  exe-    C«-^f  »«^» 
vutory  devise  which  is  a  contingent  remainder  for  any 
purpose  whatever,  (s)  The  words  used  by  the  testator  in 
limiting  a  life  estate  in  express  terms,  and  a  reiteration  of  (*)  Fcame 
those  expressions ;  his  defining  what  was  to  become  of  the  ^^j^^iV^P' 
estate  after  the  determination  of  the  particular  estate;  his  carta-  «.  7>. 
having  branched  his  estate  into  three  parts,  and  limited  the  ier, 
remainders  in  the  same  way,  showing  the  forethought  and 
steadiness  of  his  purpose ;  his  having  created  cross  remain* 
ders  in  diose  three  branches  of  his  estate  in  express  terms; 
his  haviilg,  in  different  parts  of  his  will,  and  especially,  in 
that  part  where  he  makes  a  devise  of  a  contingent  remain* 
der  to  his  wife,  in  express  terms  distinguished  between 
the  life  estate  and  the  remainders ;  all  these  reasons  and 
more  which  might  be  here  concentrated,  from  the  xuords  of 
the  will,  (the  first  rule  of  exposition.  Bale  v.  Coleman^  1 
Peere  IViUiams  142,)  serve  without  doubt  to  show  that 
his  intention  was  not  to  give  a  fee  simple  to  William  his 
son.     But,  under  the  grounds  of  decision,  if  his  intention 
had*  been  obscure,  we  might  have  resorted  to  implication, 
to  preserve  die  remainders.     Again— To  show  to  what 
lengths  courts  of  justice  have  gone  in  preserving  remain* 
ders,  where  they  would  be  otherwise  destroyed  by  opera* 
tion  of  law,  I  might  cite  the  cases  of  the  Attorney  General 
v»  SuttoUy  Langley  v.  Baldwin^  and  many  othws;  and  in 
our  own  country  £oy  v.  Gamett,  where  estates  tail  have 
been  created  in  order  to  secure  a  remainder  to  a  6th,  Tth^ 
or  8th  son.     I  might  therefore  presume  a  court  might  ad* 
here  to  the  words,  when  that  adherence  will  have  a  better 
influence  in  preserving  the  remainders  under  the  Virginian 
system  of  laws.     It  is  said  where  it  appears  to  be  the 
intention  of  the  testator  that  there  should  be  a  succession 
in  tail,  it  would  defeat  that  iiitemion,  if  all  x0ere  to  vest 
in  the  first  taker;  pr.  Ld.  MansfieUy  in  2  Burr  1111. 

FinaUy, 

There  was  no  possible  way  by  which  the  testator  could^ 
according  to  the  laws  of  this  state,  secure,  at  the  same 
time,  the  enjoyment  of  the  estate  to  his  children  for  their 
lives,  and  a  remainder  to  their  descendants,  but  by  giving 
to  his  children  a  life  ^tate  in  the  property  devised :  for 
estates  tail  are  done  awav. 
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JuvB,  The  cases  and  adjudications  before  mentioned,  sboxr 

1 807*       that  courts  of  justice  have  always  considered  the  preserva  - 

^^~-V '   tion  of  remainders  expre)is  or  implied,  as  essential  to  the 

Smith  and   ^^"^  intent  of  the  devisor ;   and  I  do  not  understand  that 
wife         this  general  intent  has  ever  been  considered  in  a  point  of 
against       view  subbrdinate  to  the  intent  which  is  supposed  to  exist 
^d^Ihe^^*  ta confine  the  estate  to  the  issue  of  the  first  taker;  but 
that  being  now  rendered  impossible,  by  our  act  docking  en- 
tails further  than  to  that  life  which  shall  be  named  and  be 
in  existence  immediately  at  the  determination  of  the  first 
life  estate,  the  Court  will  preserve  the  other  general  intent 
in  favour  of  a  remainder  man.     For  by  the  argument  of 
the  counsel  it  is  conceded  that,  if  William  is  construed  to 
take  more  than  a  life  estate,  the  remainders  are  gone ;  and 
the  estate  must  pass  in  a  course  of  descents* 

Having  stated  my  opinion  of  the  probable  operation  of 

our  law  of  1776,  for  docking  entails,  I  will  see  with  what 

(0  2  Wafh.9,  force  the  case  of  i?oy,  &c  v.  Gamettj  (f)  relied  on  by  the 

counsel  for  the  appellants,  applies  in  contradiction  to  the 

principles  I  have  laid  down.  ^ 

In  die  first  place,  let  it  be  remarked,  the  testator  in  tiie 
case  oi  Roy^  &c.  v.  Garnett^  made  his  will  in  1765,  and^ 
from  the  information  the  case  affords,  died  soon  after;  so 
that  on  the  principle,  that  wills  are  to  be  construed  ac- 
cording to  circumstances  at  the  time  tliey  were  made,  the 
rules  of  limitation  in  England,  strictly  applied  in  courts 
in  this  country  on  the  subject  of  that  will.  Secondly,  ac-  { 
cording  to  the  law  of  England,  an  express  estate  tail  13 
created  in  the  first  and  ever}'  other  «on  of  James; — which 
•  differs  it  in  two  important  points  from  the  case  pending; 
1st,  as  the  estate  is  only  contended  to  be  an  entail  by  im- 
plication, contrary  to  the  express  estate  for  life — ^^d,  as 
there  is  no  succession  in  tuil  contended  for,  in  the  present 
case,  and  the  child  or  children  of  IVilliam^  if  any  had  sur- 
vived, would  have  taken  in  parcenary-  or  as  tenants  in 
common  in  fee  simple ;  as  would  also  the  children  of  jfohn 
and  Betsey  per  capita^  and  not  in  a  course  of  descents, 
under  our  Act  of  Assembly,  as  the  sons  oijame:^  would  in 
Eoy  V*  Garnett  by  the  construction  of  .the  stat.  de  doms* 
Under  this  second  distinction  the  case  of  Roy^  &c.  v.  Gar- 
netty  is  expressly  a  decision  in  our  favour,  for  (in  pa.  32,) 
the  President  says  *'  the  parties  have  rightly  agreed,  tliat 
**  the  devise  to  the  surviving  sons  did  not  enlarge  the 
**  estate  for  life  in  JameSy  since  the  surviving  sons  not 
"  only  might,  but  must,  take  as  purchasers,  being  to  take 
^^  not  in  succession  but  as  tenants  in  common." 
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Thirdly,  although  the  doctrines  of  limitation  are  only       Juke, 
commented  on  as  existing  lin  England,  yet  no  adjudication       1807. 
was  made,  by  which  a  rule  of  property  might  be  conside* 
red  as  established;  and  it  was  said  that  the  eourt  doubted    smith  and 
as  to  the  effect  of  that  devise.  I  am  willing  here  to  admit        wife 
that  it  was  impossible  the  court  could  doubt  as  to  th^     aguintt 
operation  of  the  rules  laid  down  in  the  construction  of  !^*J!J!^g 
estates  tail,  whereon  a  remainder  may  be  limited ;  I  have 
no  where  denied  the  doctrines  as  laid  down  by  the  presi* 
dent.     If  the  doubts  of  the  court  had  been  explained,  they 
might  have  been  found  to  be  derived  from  the  alteration 
in  our  system,  wliich  at  the  time  of  the  adjudication  was 
effected  by  the  abolition  of  estates  tail;  and  in  this  opinion 
I  am  confirmed  by  the  concluding  words  of  the  adjudica- 
tion, denying  the  operation  of  the  act  of  1776,  and  there* 
by  taking  the  case  entirely  out  of  its  influence.  This  case 
cannot  then  be  ruled  by  the  opinion  delivered  in  that ;  the 
two  cases  being  in  circumstances  totally  dissimilar*     The 
case  of  Hiil  v.  Burrow^  does  not  stand  in  our  way,  be- 
cause, there,  the  words  are  said  by  the  court  to  be  apprO' 
prtate  and  emphaticalto  create  an  estate  tail — and  no  words 
were  used  designating  the  termination  of  the  life  estate.— 
So,  in  the  case  of  Tate  v.  Tally y  the  words  heirs  of  his 
body  were  used. 
.  • 

BottSy  in  reply, — ^The  counsel  for  the  appellees  contend 
that  die  devisee  William  Carr  took  only  an  estate  for  life ; 
and  that  to  his  child  or  children  a  contingent  remainder 
was  devised. 

To  support  the  effect  given  by  the  appellees  to  the  will, 
the  counsel  reason  1st,  from  the  English  cases,  and  2dly, 
from  the  laws  of  Virginia,  Avhich  they  suppose  have 
altered  the  law  of  England  as  to  the  subject  in  question. 

Wtld^s  case  is  cited.    The  first  rule  there  stated  puts 
**  children"  and  ^^  issue"  upon  the  same  footing.     If  chil- 
dren and  issue  be  the  same,  it  is  clear  from  a  large  class  of 
concurring  cases  that,  even  where  the  devise  is  expressly 
for  life,  witK  remainder  to  the  children  or  issue  after  the 
decease  of  the  devisee  for  life,   the  latter  will  take  an 
estate  tail,  (a)   The  words  of  limitation  to  the  issue  after  {o)  See  15 
the  death  of  the  devisees  for  life  are  of  no  importance  in  the  ^^^ses  cited  ia 
present  question ;  tor,  as  was  properly  decided  in  Ginger  ariniment 
t^.  IVhite^  those  words  only  proved  that  the  devise  to  the  collected  in 
children  or  issue  was  intended  as  a  remainder.     Now,  in  ^^*»«  the  3d. 
the  principal  case,  it  is  admitted  that  the  express  drvise  to 
William  Larr  for  life,  as  well  as  the  words  ^^  after  his  de- 
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cease,''  show  an  intention  to  give  his  child  or  children  a 
remainder ;  but  then  the  question  is  Mrhether  there  ia  not 
in  the  same  will  a  general  intent  incompatible  with,  and 
overruling  that  particular  intent. 

The  counsel  for  the  appellees  take  it  for  granted  that 
ibc  testator  meant  to  devise  to  William^  in  the  same  words 
and  to  the  same  effect  that  he  used  and  designed  in  the 
devises  to  his  other  two  children,  though  the  words  em* 
ployed  in  the  several  devises  are  substantially  different. 
William  was  the  eldest  son  of  the  testator ;  and  that  circum- 
stance, according  to  the  common  prejudice  of  fathers,  may 
account  for  the  difference  made  by  the  testator  between 
die  devise  to  him  and  the  devise  to  John  and  Betsey.  It 
^6  sufficient  that  the  testator  has  used  different  words,  and 
of  dissimilar  legal  import.  It  is  admitted  that,  in  every 
other  respect,  he  may  have  intended  similitude  in  the  de- 
vises to  his  children ;  but,  because  a  testator  makes  but  a 
small  difference  in  the  mode  of  limiting  his  property  to  his 
children,  it  is  not  to  be  inferred,  against  plain  words,  that 
no  difference  was  intended.  This  reasoning  does  not  con«f 
flict  with  the  intention  in  the  codicil  to  give  equal  shares 
of  his  estate  to  his  children ;  because  that  equality  had  re- 
lation to  nothing  but  the  quantity  of  the  estate  to  be  ^ven 
to  each  without  reference  to  the  direction  in  what  manner 
it  was  to  be  preserved  in  the  families  of  his  children, 
after  their  deaths.  He  surely  did  not  intend  the  house  and 
lot  in  Dumfries  given  to  Betsey  Tebbs  and  her  heirs,  in  a 
separate  clause  of  the  will,  to  vest  in  her  nothing  but  a  life 
estate  ;  and  yet  this  would  be  the  effect  of  Mr.  Lovers  ex- 
position of  the  codicil* 

If  the  three  devises  are  to  be  likened  to  each  other, 
those  to  John  and  Betsey  might  as  well  be  moulded  to 
the  shape  of  the  one  to  William^  as  to  make  the  latter 
accomodate  itself  to  the  former.  The  courts  more  fre- 
quently reject  words  in  a  testament  than  make  them  for 
testators. 

However,  this  point  is  not  considered  of  importance  ; 
since,  if  the  devises  were  the  same,  the  general  intent  must 
prevail  over  the  particular  intent. 

The  case  most  relied  on  by  Mr*  Love,  is  Ginger  v* 
White,  (b) 

In  that  case  the  court  admits  that  the  word  children  in 
a  will  sometimes  creates  an  estate  tail ;  and  the  Chief 
Justice  expressly  declares  that  there  is  a  distinction  be- 
tween "  heirs'?  and  "  issue,"  putting  the  latter  word  as 
meaning  the  same  with  children.     Now,  turn  ^^  child"  or 
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^^  d^ldran''  into  ^^  issue"  and  the  fifteen  concurring  crises  June, 
in  class  the  3d,  before  cited,  will  make  the  present  an  180r* 
estate  tail.  ^ y ' 

It  is  true  that,  in  the  case  of  Ginger  v.  Whtte^  the  court   ^^^^^  ^^ 
decides  that  the  limitation  over  upon  the  death  of  the  de-        wife 
visee  John^  without  issucy  did  not  turn  John^s  estate  into       agairut 
an  estate  tail ;  but  the  reason  given  by  the  court  i^  that  an    .^"/^^^!* 
express  estate  for  life  cannot  be  enlarged  by  implicatioiv 
Now,  though  this  was  contended  for  as  a  principle  of  law 
at  that  tiqic  by  some  of  the  Judges,  the  contrary  has  been 
finally  setded  by  all  the  modem  decisions  upon  the  sub- 
ject ;  and  expressly  by  the  case  of  Roy  v.  Garnett  in  the 
Court  of  Appeals,  (c)  (c)  Se«  the 

The  word  "  heirs,"  ex  vi  termini^  creates  an  estate  in  JJ)^  ^l***  ^^ 
fee :  the  word  *'  issue"  has  the  same  meaning  when  neces*  jjj)J^^Vfirst 
sary  to  effectuate  the  general  intent,  and,  upon  the  same  argvlmem. 
reason,  '^  children,"  in  this  country^  must  mean  the  same 
thing,  and  have  the  same  effect. 

The  case  of  Fell  v*  Fell^  stated  in  Mr.  Lovers  argument, 
has  no  bearing  on  the  present  case.  Thomas  Fellwsks  there  ^ 
in  being  at  the  making  of  the  will,  and  expressly  named  as 
a  remainder  man ;  but  there  a  limitation  in  remainder  to 
*^  the  females"  created  in  the  first  female  an  estate  tail.  It 
is  submitted  whether  "  child"  or  **  children"  is  not  equi- 
valent to  ^^  the  females  1*" 

In  Ginger  v»  White^  a  case  from  Moor  397  is  cited,  of  a 
devise  to  A.  for  life,  and,  after  his  decease,  to  '^  the  men 
children  of  his  body ;"  and  adjudged  that  A.  took  an  estate  • 

tail.  The  law  of  this  case  is  no  where  denied,  and  it  is 
submitted  whether  "  child"  or  "  children"  are  not  words 
as  strongly  importing  an  inheritance  as  '^  men  children  of 
the  body:'' 

The  counsel  for  the  defendant  cannot  be  successful  in 
his  attack  upon  the  rule  in  Shelley's  case.  That  rule  has 
never  been  impugned  in  any  case.  If  Mr,  Love's  quota- 
tions prove  any  thing,  it  is  that  there  is  no  more  legal 
virtue  in  the  word  "  heirs"  than  there  is  in  "  issue ;"  for, 
if  there  be  not  a  general  intent  to  secure  an  inheritance, 
neither  of  those  words  will  effect  it ;  but,  if  there  be  such 
general  intent,  either  of  those  terms,  or  the  word  "  chil- 
dren" will  carry  the  inheritance. 

The  case  of  Doe  v.  Ld.  Mulgrave^  (d)  and  the  other  (j)  5  Ten» 
authorities  cited  by  Mr.  Love^  according  to  his  ex}K)sition  Rep.  320. 
of  them,  prove  too  nluch ; — ^viz.  that,  when  the  provision 
is  general  for  the  issue  or  children  of  the  devisee,  he  is  held 
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June,  to  take  only  an  estate  for  life.     If  this  be  true,  the  fifteen 

Igor.  cases  in  class  the  third,  already  noticed,  are  at  once  over- 

V ^ f  ruled. 

e              ,  In  the  arjmment  of  Mr.  Love,  he  hints  at  a  distinction 

wife  between  "  children"  and  "  issue  ;"  and  labours  effectually 

against  to  show  that  "  issue"  is.  not  a  word  of  limitation,  except 

Chapmak  where  the  general  intent  shall  make  it  such  ;  and,  surely, 

and  others,  j^^  ^jj^  ^^^  ^^^^  ^j^^g  qualified  effect  to  the  word  "  chil- 

dren,"  He  has  not  said  that  "children"  are  not  ** issue,"  or 
that  "issue"  means  other  than  "child"  or  "children," 
either  philologically  or  technically. 

Among  the  notes  to  the  case  of  Xing'  v.  Melling  is  one 
that  the  words  "  and  for  want  of  such  issue"  make  a 
phrase  suitable  to  an  estate  tail.  Now,  in  the  case  to  be 
decided,  there  is  a  limitation  over  for  the  want  of  issue. 
»  When  the  testator  says  "  and  if  all  my  children  die  without 
issue"  he  furnishes  that  strong  implication  of  an  intention 
to  provide  for  all  the  issue  which  has,  in  all  the  cases 
where  this  implication  is  found,  carried  an  estate  tail. 

When  Mr.  Love  comes  to  the  case  of  Dodson  v,  GrerVj 
he  supposes  the  words  "  to  the  male  issue  of  his  body 
lajvfully  begotten"  to  create  an  estate  tail,  ex  vi  terminu 
He  then  argues  that  "  issue"  is  a  word  of  limitation  or  of 
purchase  according  to  the  general  intention ;  and  the  word 
"heirs"  has  been  found  a  word  of  purchase^  according  to 
tlfe  general  intent.  The  general  intent,  3Ir.  Love  has  ef- 
fectually contended,  must  control  and  subdue  the  strongest 
terms  and  phrases  of  limitation :  now  I  cannot  understand 
how  it  is,  that  the  general  intention  of  the  testator  in  the 
case  to  be  decided  should  be  the  same*  as  that  of  the  tes- 
tator in  Dec/son  v.  Gmu^  as  to  the  end  of  preserving  the 
estate  for  the  remote  descendants  of  the  first  devisees, 
and  that  thoso  intentions  are  to  govern,  without  producing 
the  same  result.  In  Dodson  v.  Grew  the  limitation  was 
to  the  male  issue ;  and,  in  the  case  to  be  decided,  the  in- 
tention was  to  provide  for  both  male  and  female  issue; 
and  in  that  the  cases  differ.  The  words  lawfully  begotten 
in  Dodson  v,  Grero^  restricted  the  limitation  to  be  legiti- 
mate issue ;  but  the  law  would  have  interposed  that  re- 
striction ;  so  that  those  words  were  redundant.  Legitimate 
issue  in  England  was  the  only  inheritable  issue. — Here 
illegitimate  issue  maybe  capable  of  inheritance  by  adop- 
tion. But  these  are  things  that  influence  nothing  but  the 
course  of  the  inheritance  without  effecting  the  existence  of 
the  inheritance.  The  case  of  Coo^  v.  Cooper  was  to  /?.  C. 
for  the  term  of  his  natural  life  onii/^  and,  after  his  decease^ 
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to  hiB  issue  aa  tenants  in  common*     In  this  case,  H.  H*      Jvmb, 
could  never  have  taken  an  estate  tail,  as  he  did,  if  terms      180r. 
excluding  the  female  issue ; — ^restricting  the  issue  to  such  ^— v"— -* 
as  were  of  his  body,  or  to  those  lawfully  begotten,  were   smith  and 
necessaiy* —  wife 

It  is  to  be  remarked,  that  the  counsel  for  the  defen-       a^aintt 
dants  have  not  attempted,  otherwise  than  in  an  oblique    ^^T^^^ 
way,  to  answer  my  argument  drawn  from  a  comparison  of 
the  case  now  to  be  decided  with  the  case  of  Dodson  v* 
Greiv. 

It  is  still  more  remarkable  that  my  argument  upon  the 
implicative  branches  of  the  devise,  and  upon  tiie  incompa- 
tibility of  the  particular  with  the  general  intent,  on  which 
I  most  relied  has  been  passed  without  any  direct  attack.  I 
infer  that  the  cases  there  cited,  and  the  reasoning  there 
taken  from  the  books  are  admitted  to  apply,  and  cannot  be 
resisted.  If  "  child  or  children"  will  not  carry  the  inhe- 
ritance, we  have  the  word  ^^  issue ;"  and  the  competency 
of  that  to  carry  an  inheritance  is  admitted  by  Mr.  Love 
himself. 

Mr.  Love  seems  to  admit,  if  his  construction  of  the  will 
should  prevail,  that  it  was  incompetent  to  provide  for  all 
th^  descendants  of  the  devisee  ^i/Ziam.— Indeed,  he 
contends,  ^^  if  Wm.  Larr  the  devisee  had  died,  leaving 
grandchildren,  but  no  living  child,  that  those  grandchildren 
could  not  have  taken  the  estate.  This  is  certainly  true,  if 
William  did  not  take  an  inheritance ;  and  therefore  all  the 
cases  (including  Soy  v.  Garneti)  expressly  declare  that 
the  first  devisee  shall  have  the  inheritance  as  the  only 
means  of  casting  it  on  the  grandchildren  and  remote  issue. 

It  is  said  by  Mr.  Love^  it  might  be  safely  admitted  that 
William  Carr  took  a  fee  conditional  at  the  common  law ; 
for,  said  he,  the  condition  did  not  happen,  and  therefore 
Wfn.  Carr  never  had  a  fee  tail  or  absolute  fee  simple.  Mr. 
Love  wholly  forgot  that  the  act  of  1776  amended  by  the 
act  of  1785  (see  Rev.  Code  last  edition,  page  158,  sect.  9.) 
had  expressly  discharged  these  estates  of  the  conditions, 
and  declared  them  absolute  fee  simple  estates. 

It  is  next  contended,  that  although  the  estate  might,  in 
England,  be  construed  an  estate  tail  to  effectuate  the  ge- 
neral intent,  yet  to  construe  it  here  an  estate  tail  would  not 
effectuate  the  general  intent ;  because  the  Act  of  Assembly 
immediately  turns  it  into  a  fee  simple,  which  does  not 
answer  the  general  intent. 

It  may  be  true  that  the  operation  of  the  Act  does 
thwart  the  general  intent  in  some  degree,  but  not  alto- 
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JuNB,      gether;  for  the  genera}  intent  is  better  fulfilled  by  les^ving 

1807*      the  estate  to  descend  to  the  issue,  in  case  the  devisee  does 

^"■"V""^  not  alien,  than  by  robbing  the  issue  of  it,  at  all  evait9,  as 

Smith  and   will  be  the  case  if  the  first  devisee  take  onl}^  an  estate  for 

wife         life.  The  issue  might  be  barred  in  England  too  by  aliena- 

^  agatMt      J Jqjj  through  "  fine  and  recovery," 

Aiid  otiiers.      ^^^  ^^^^  question  so  laboured  by  Mr*  Love  has  been  closed 
forever  by  as  well  the  legislature  as  the  Court  of  Appeals* 
First,  the  legislature  hath  declared  that  every  estate  ia 
lands  which  hath  been  limited,  or  hereafter  shall  be  limi- 
ted, so  that,  as  the  law  aforetime  wa«,  such  estate  would 
have  been  an  estate  tail,  shall  also  be  deemed  to  have  been, 
and  to  continue  an  estate  in  fee  simple."  Act  of  1776^ 
c2d^*h*        amended  by  the  act  of  1785,  (e)  so  that,  if,  as  the  law 
90.sect.9^a.  aforetime  ivas^  this  w  uld  have  been  an  estate  tail^  the  lavf 
158.  w  express  that  it  shall  now  be  a  fee  simple* 

Mr*  Wickham  has  urged  the  same  matter  that  ^r.  Love, 

sJt&w  3      ^^®'  *^  ^^^  cases  before  the  Court  of  Appeals,  (f)  with 

Call,  342.       great  zeal  and  ability,  and  in  both  instances  he  was  ex- 

and7V7tev.     pressly  and  unanimously  overruled;  the  court  in  each 

a^/y,  3  Call  c^ge  declaring  that  the  Act  of  Assembly  was  conclusive. 

Indeed,  the  law  upon  the  subject  had  been  settled  in  the 

general  reasoning  of  the  court  in  die  case  of  Carter «?, 

Tyler. 

In  resuming  the  discussion  of  the  case  of  Soy  v.  Garnelt^ 
Mr.  Love  says,  all  the  children  that  James  might  have 
were  not  provided  for,  without  giving  an  estate  tail ;  and 
in  the  case  to  be  decided  the  children  are  all  provided  for* 
Now,  a  provision  for  all  the  children  is  creative  of  an  ex- 
press estate  tail;  and,  instead  of  weakening,  strengthens 
the  implication. 

Again,  Mr.  Love  says,  the  children  of  Willram  would 
have  been  tenants  in  common  under  the  limitation  to  the 
child  or  children.  In  Cook  v.  Cooper  before  cited,  the  li^ 
mitation  was  to  the  issue  of  the  tenant  for  life  ^^  as  tenants 
in  common;"  and  yet  the  estate  was  adjudged  to  be  a  fee. 
Mr.  Love  seems  to  admit  that  the  issue  of  William  Carr 
the  devisee  could  not  take  by  way  of  executory  devise; 
and  the  case  of  Carter  v.  Tyler^  in  1st  CalCs  Reports, 
(without  going  further)  proves  his  correctness.  Now,  if 
Uiey  could  not  take  by  way  of  executory  devise,  they  could 
not  as  contingent  remainder-men,  they  not  being  in  esse 

Williams^  on  the  same  side.  It  has  been  correctly  stated 
by  counsel  that  the  single  question  is,  whether  William 
Carr  the  younger  took  an  estate  for  life  or  a  fee.  If  a  fee, 
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then  the  decree  of  the  Chancellor  dismissing  the  bill  must 
be  reversed. 

In  viewing  this  case,  I  will  first  consider  it,  as  if  it  were 
now  to  be  decided  in  Westminster- Hall ;  and  secondly,  I 
will  inquire  whether  the  Acts  of  Assembly  ot  Virginia 
have  made  any  difference  in  the  rules  of  construction. 

The  rules  which  have  been  adopted,  in  construing  wills 
in  Westminster -HeUl^  are ; 

1st.  That  the  intention  of  the  testator  shall  prevail,  if 
it  be  not  contrary  to  the  rules  of  law. 

2d.  That  where  there  is  a  general  and  particular  inten- 
tion manifested  in  a  will,  and  they  cannot  be  reconciled, 
the  particular  intention  must  yield  to  the  general. 

3d.  That  the  intention  must  be  gathered  from  the  will 
itself. 

4th.  That  no  subsequent  event  can  vary  the  construc- 
tion of  the  will;  but  it  must  be  the  same  in  every  event. 

5th.  That  no  exposition  shall  be  given  which  will  tend 
to  a  perpetuity. 

Another  rule  was,  indeed,  added  by  Mr*  Wicihamy 
*'  that  wills  shall  be  construed  according  to  the  existhig 
**  laws  of  the  country,  in  which  they  are  made.'*  This  I 
shall  notice,  when  I  come  to  consider  the  operation  of  our 
Acts  of  Assembly. 

Having  premised  thus  much,  I  come  to  consider  what 
estate  William  Carr  the  younger  took  under  the  will; 
whether  an  estate  for  life  or  in  fee :  if  the  former,  the 
Chancellor's  decree  is  right ;  if  the  latter,  it  is  erro- 
neous, and  the  complainant  is  entitled  to  dower.  In  doing 
this  it  will  be  important  to  examine  the  different  clauses 
of  the  will  which  relate  to  the  devise  in  question. 

The  testator  first  devises  to  his  son  William  Carr  the 
estate  which  is  the  subject  of  the  present  controversy, 
during  the  natural  life  of  the  devisee,  and  after  his  de- 
cease to  his  child  or  children ;  if  none^  remainder  to  his 
other  son  John  Carr^  &c.— He  then  declares  his  intention 
to  be,  that  all  his  dear  children  should  have  an  equal  share 
of  his  estate  ;  and,  finally,  he  provides,  diat,  should  all  his 
dear  children  die  without  issue  of  their  bodies^  his  dear  wife 
Rvin^^  one  half  the  life  estate  should  go  to  his  dear  wife, 
remainder  over,  &c.  So  that  the  testator  has  manifested 
his  clear  intention  to  make  all  his  children  equal,  and  that 
the  estate  should  not  go  out  of  his  family  until  there  should 
ht  an  indefinite  failure  of  issue  in  all  his  children. 

If  this  case  had  occurred  in  England,  the  words  childor 
children  would,  \ipon  the  face  of  the  whole  will,  be  ex- 
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.  JuNB,       pounded  to  be  sjnnonyinous  with  the  word  issue.     On  thitf 
1S07*      point  I  shall  refer  to  one  of  the  authorities  cited,  by  Mr* 

^^ V '   Wickham;  3.  Term  Rep.  484.     The  page  to  which  I  wish 

Smith  and   ^^  ^^^  ^^  attention  of  the  court,  is  493,  in  which  Judge 

wife        Buller  says,  that  childrni  and  issue  have  the  same  mean* 

agaiMt      ing.     The  same  doctrine  will  be  found  in  2  Fonblanque 

mdothra'!   chap.  3,  sect.  3,  and  2  Lord  Raym  1437.     This  is  done  to 

effectuate  the  plain  and  manifest  intention  of  the  testator^ 

If  the  words  children  and  issue  mean  the  same  thing, 

and  which  is  proved  by  the  authorities  above  referred  to ; 

it  remains  to  consider  whether  a  devise  to  a  man  for  life 

remainder  to  his  children,  be  not  an  estate  tail.     If  so,  it 

follows  as  a  necessary  consequence  that  William  Carr  took 

an  estate  of  inheritance.     The  will  should  be  read,  as  to 

William  Carr ioT  Wit \  remainder  to  his  children;  and,  if 

he  die  without  issue,  remainder  over.     Such  a  devise  in 

England  would  be  deemed  a  strong  estate  tail. 

Shelley*s  case,  in  the  1  Co.  89,  is  a  much  stronger  case 
in  favour  of  a  life  estate,  yet  it  was  determined  not  to  be  a 
life  estate  in  Edward  Shelleif  ;  even  though  it  was  limited 
Uo  him  for  life  ;  remainder  to  his  heirs  males  of  his  body, 
and  to  the  heirs  males  of  such  heirs. 
(^)2Ld.  The  cTkst  oi  Goodright  v.  PiiUen{g)\%  also  a  stronger 

Raym.  1437.  case.  The  Judges,  in  giving  their  opinion,  were  unani- 
mous that  the  devisee  took  en  estate  tail.  It  was  more- 
over said,  that  issue  was  sometimes  a  word  of  limitation, 
sometimes  of  purchase ;  according  to  the  penning  of  the 
will.  If  my  position  first  laid  down,  that  issue  and  chil^ 
dren  are  the  same,  be  correct,  then  it  follows  that  William 
Carr  the  younger  took  a  fee  tail. 

The  cases  of  Coulsvn  v.  Coulson^  (A)  Robinson  v*  Robin- 
son^ (i)  Co&k  V.  Cooper^  {k)  Roy  v*  Garnett^  (/)  and  Dodson 
t;.  Grew^(jii)  are  all  stronger  than  the  case  at  bar.  In  every 
one  of  those  cases  the  testator  meant  to  provide  for  the 
remotest  issue.  In  the  case  at  bar,  William  Carr  the  elder 
intended  that  his  children  should  be  equal,  and  manifestly 
intended  that  William  Carres  family,  as  long  as  he  had  a 
child  or  issue,  and  they  had  children  or  issue,  should  be 
provided  for,  in  exclusion  of  every  other  person. 

The  court  is  first  to  consider  what  estate  William  would 
have  taken  before  the  Act  of  Assembly.  If  he  would  have 
taken  a  fee  tail,  then  by  the  operation  of  the  act  it  is  con- 
verted into  a  fee  simple.  It  is  unimportant  with  us  ia 
which  light  it  is  considered.  According  to  Mr.  WickharrC^ 
argument  the  estate  for  life  to  William  merged  in  the  fee 
until  a  child  should  be  bom;  there  being  no  intervening 
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trust  estate  to  prevent  it.  Let  it  be  admitted,  then,  that  ^/-      Jwz, 
Ham  took  an  estate  tail,  to  be  devested  only  by  the  birth  of  a      1 80/. 
child.  In  this  case  the  testator  evidently  meant  to  provide  ^>— -y-^^ 
for  the  issue  of  William^  as  long  as  any  descendant  of  his  Smith  and 
should  be  alive.     We  ought  therefore  to  adopt  that  con-        wife 
struction  which  will  best  effectuate  that  object.  a^aimt 

But  let  u?  suppose,  for  the  sake  of  the  argument,  that  5id^  th  w^ 
'  William  took  only  an  estate  for  life.  What  would  be  the 
result?  If  he  had  had  a  child  or  children,  they  would  have 
taken  only  an  estate  for  life,  (if  the  case  had  occurred  in 
England,)  because  there  are  no  words  of  inheritance.  This 
would  frustrate  the  general  intention  of  the  testator ;  be- 
cause he  declares  that,  should  all  his  children  die  without 
issue,  the  estate  should  pass  to  others  specially  named: 
,  thereby  manifesting  a  plain  intention  to  provide  for  the 
case  of  an  indefinite  failure  of  issue;  which  has  always 
been  held  to  pass  a  fee  tail. 

It  is  said  by  Mr,  Wkkham  that  "  children"  is  a  word  of 
purchase  in  this  case,  because  the  testator  intended  they 
should  all  take  together.  The  testator  uses  both  the 
words  "iA'«wtf"  and  *' cAi/<f ;"  and  his  intention  was,  that 
the  estate  should  go  to  the  child  or  children,  or  to  the 
'  issue  and  the  heirs  of  that  issue.  Yet  that  would  make 
it  an  estate  tail. 

The  case  relied  upon  from  3  Term  Repts.^  to  show 
'  that  child  is  a  word  of  purchase,  has  no  application.  In 
that  case  the  testator  evidently  showed  his  intention  to 
be,  that  the  children  should  take  as  purchasers.  There 
the  estate  was  to  go,  in  remainder,  to  the  children  of  a  • 
woman  by  a  particular  husband,  as  tenants  in  common ;  and 
words  of  inheritance  were  superadded,  which  is  not  the 
case  here. 

If  this  case  had  been  before  a  court  in  England,  and 
Mr*  Wkkham  be  right,  the  children  of  William  Carr  would 
only  take  an  estate  for  life ;  but,  if  I  am  right,  they  would 
succeed  to  an  estate  tail. 

'  But  it  is  said,  that  in  England,  this  would  be  an  estate 
tsul  in  William^  to  be  devested  on  the  birth  of  a  child.  If 
so,  he  had  an  estate  for  life ;  remainder  to  his  children  for 
life ;  remainder  to  himself  in  fee  tail ;  or,  in  this  country, 
in  fee.  Admitted:  for,  according  to  Mr»  Wickham^s  argu- 
ment, the  life  estate  merged  in  the  fee,  until  a  child  should 
be  bom.  As  that  event  never  happened,  he  died  seised  in 
fee,  and  consequently  the  appellant  is  entitled  to  recover. 

In  England  this  will  would  be  so  expounded,  that  none 
of  the  family  of  William  Carr  should  be  disinherited.  Yet, 
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JtJXE,      according  io  Mr.  Wickham^  if  WiUiam  Carr  Ac  ytmnger 

1 80f  •       had  had  a  child,  and  that  child  had  bad  issue,  and  died  in 

^— ^v^ — -^  the  lifetime  of  WiUiam^  that  issue  could  not  take ;  because 

e  i  ,    the  description  must  be  completely  answered  to  enable  the 

SkiTH  and     ,      .         ^  *1  ,  i.     '^         "^ 

wife     '    devisee  to  take  as  a  purchaser. 

a^ahjtt  If  then  in  England,  William  Carr  the  younger,  would 

Chapman    have  taken  an  estate  tail,  let  us  examine  whether  the  Acts 
ot  ers.    ^£  ^ggembly  have  made  any  change  in  the  rules  for  ex- 
pounding wills.   The  first  Act  to  which  I  shall  call  the  at- 

Codc  ch  90   ^^*^*i^^  ^f  ^^  ^o^^  ^*  ^^^  ^^^  ^f  1785.  (o)    This  Act  de- 
sect  9,  psL   '  clares  that  every  estate  limited,  so  that,  as  the  laxv  afore* 

158.  timeivas^  it  would  have  been  a  fee  tail,  shall  be  deemed  a 
fee  simple.  What  would  this  estate  have  been  (foretime; 
that  is,  prior  totlie  Acts  of  1776  and  1785?  If  I  am  right, 
it  would  have  been  an  eistate  tsul  in  William;  which  by  this 
Act  is  converted  into  a  fee  simple.  This  mode  of  construc- 
tion the  court  is  understood  to  have  adopted  in  Tate  Vm 

(p)  3  Call,      Tally ^  (/»)  and  to  have  decided  upon  the  Act  of  1785,  as 
^^'  if  that  of  1776  had  never  been  made.   In  that  case,  Mrm 

Wickhmn  contended  that  anew  rule  should  be  adopted;        \ 
but  the  court  thought  otherwise,  and  considered  the  Act 
of  1785  as  a  correct  exposition  of  the  Act  of  1776. 

But  take  tlie  case  upon  the  Act  which  declares  that 
(^)  See  RcT.  words  of  inheritance  need  not  be  superadded,  (y)   Still 

^^'^'o^*  ^^*  ^^^^  ^^^  ^  ^^^'  ^  devise  to  A.  for  life,  remainder 

159.  to  his  heirs,  would,  in  England,  be  a  fee  in  A*;  upon  the 
universal  rule  that  where  a  freehold  is  given  to  the  ances- 
tor, remainder  to  his  heirs,  in  the  same  instrument,  the 
ancestor  takes  a  fee.*  Here  the  testator  gives  the  estate 
to  William  Carr  for  life,  remainder  to  his  children.  The 
law  of  descents  declares  that  the  children  by  that  name 
shall  be  his  heirs:  for,  in  this  country,  ^^  children"  is  a 
more  apt  word  to  create  an  estate  in  fee  simple  than 
"  heirs"  or  **  issue ;"  the  law  of  descents  using  the  term 
children  throughout.  A  devise,  in  England,  to  A*  forlif(^; 
remainder  to  his  heirs;  would  give  a  fee;  the  word  heirs 
being  an  apt  word  of  limitation;  and,  according  to  the 
rule  of  law,  the  two  estates  would  be  merged.  In  this  case 
the  devise  is  to  William  for  life,  remainder  to  his  chiUretu 
If  the  word  children^  in  this  country,  is  as  apt  as  the  word 
heirs  in  England,  then  the  court  will  give  diem  the  same 
construction. 

The  rule  that  title  by  descent  is  the  more  worthy, 
equally  applies  in  this  country.    Thus,  if  a  person  devise 

•  See  1  Dafs  Cases  in  errour  7&9,  Btthcp  «.  SeUedk, 
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to  his  children  generally,  they  would  take  by  descent;  be-       Juke. 
cause  we  cannot  change  the  law.  The  case  in  Salkeld^  (r)       1807* 
cited  by  Mr.  Wickham^  to  show  that  parceners  in  a  devise  ^— ^— ^ 
take  by  purchase  and  not  by  despent,  will  not  bear  him  5^,^,,  ^nd 
out.  In  that  case  there  were  two  parceners,  and  a  devise        wife 
of  the  whole  estate  to  one ;  it  was  adjudged  that  he  took      agaitiMt 
by  purchase.  He  could  not  take  as  heir:^r*f,  because  the    ^^Y^'^^ 
two  make  an  heir,  and  not  one;  secondly^  if  a  moiet}^  had 
descended  to  the  parcener  who  was  the  devisee,  the  other 
parcener  would  have  been  entitled.  This  case  shows  that  (0  See  t 
if  the  devise  had  been  to  the  parceners,  in  the  same  plight  ^'^^'  ^*^- 
as  they  would  have  taken  by  descent,  they  shall  take  in 
that  way. 

But  it  is  contended,  that  the  court  must  change  the 
rules  of  constructions  in  wills  because  of  the  Act  of  As- 
sembly docking  entails.  This  is  answered  more  ably  by 
the  opinions  of  the  Judges  in  Tate  w.  Tally ^  (*)  than  by  ^,)  3  ^^//^ 
any  argument  which  I  could  urge.  There  they  afiirm  the  354. 
doctrine  that  the  rules  of  construction  are  to  be  the  same 
as  before  the  Act.  Mr.  Wtckham^  sensible  of  this,  stated 
another  position:  he  admitted  that  William  took  an  estate 
tail,  subject  to  be  devested  by  the  birth  of  a  child.  What 
does  this  prove,  but  that  he  took  a  fee  simple,  under  the 
operation  of  the  Acts  of  1776  and  1785?  And,  no  child 
having  been  bom,  be  died  seised  of  a  fee,  and  his  widow 
was  dowable  of  the  estate. 

It  is  said  by  Mr.  Wkkham  that  tlie  court  will  reject  all 
artificial  rules  of  construction,  and  look  only  to  the  inten- 
tion of  the  testator;  and  that  die  will  should  be  so  expoun- 
ded as  to  effectuate  that  intention ;  not  to  defeat  it.  This 
is  bringing  the  argument  in  a  different  shape  to  the  for- 
mer position,  that  the  court  will  adopt  a  new  rule  of  con- 
struction. In  the  cases  of  Tate  v.  Tally ^  and  Hill  v.  Bur- 
row  J  the  same  effort  was  made ;  but  the  decision  of  the 
court,  it  was  presumed,  had  forever  put  the  question  to 
rest. 

Having  endeavoured  to  show,  upon  English  authorities, 
that  William  Carr  would  have  taken  a  fee  tail;  and  that 
our  Acts  of  Assembly  do  not  change  the  rule,  I  will  beg 
leave  to  inquire  what  was  the  intention.of  the  testator  upon 
the  face  of  the  will  itself.  The  object  of  the  testator  was 
not  merely  to  provide  an  estate  for  William  during  his 
life,  but  for  his  most  remote  issue.  This  could  not  be  ef- 
fected, unless  my  rule  of  construction  should  be  adopted : 
for,  to  take  as  a  purchaser,  the  person  must  answer  the 
description  in  all  its  parts;  grandchildren  not  answering 
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June,       the  description  in  the  will,  the  estate  would  have  gone  out 
1S07.   ^  of  the  family. 

If  then  I  have  shown  that,  in  England,  children  would 
Smith  and   ^^ive  been  considered  a  word  of  limitation,  in  order  to  ef- 
wife  *      fectuate  the  general  intent ;  in  this  countr}-,  the  rule  should 
agttirut      be  the  same,  according  to  my  view  of  the  Acts  of  Assem- 
Mdothere!    "^'y*    1st,  Because,  prior  to   1776,  this  would  have  been 
adjudged  a  fee  tail  in  William^  2dly,  Because,  by  expoun- 
.    '  '       ding  the  will  so  as  to  make  the  children  take  as  purcha-^ 
sers,  the  grandchildren  would  have  been  excluded,  if  any. 
3dly,  The  testator,  if  he  had  been  asked,  would  certainly 
have  declared  that  such  was  not  his  intention. 
(0  1  Call,  The  cases  of  Bretver  v.  Opie  (t)  and  Selden  v.  King  (v) 

M^Caii  79  do  not  apply.  In  the  former,  there  was  no  estate  what- 
*  '  ever  vested  in  the  ancestor,  and  "the  word  children  was, 
according  to  a  well  known  rule  of  law,  considered  a  word 
of  purchase.  The  difference  between  a  devise  to  a  stran" 
ger^  and  to  the  ancestor  with  remainder  over  has  been 
long  settled.  In  Selden  v.  Ktng^  there  was  a  clear  inten- 
tion in  the  testator  to  give  an  estate  to  his  wife  for  life ; 
remainder  in  tail  to  the  child ;  whether  a  son  or  a  daugh- 
ter. The  child  could  not  take  by  descent,  but  must  take 
by  purchase.  The  rule  is  well  settled  that,  where  the  es- 
tate is  given  to  a  different  person  from  the  one  who  would 
be  the  heir,  the  devisee  takes  by  purchase. 

By  adopting  my  rule  of  construing  the  will,  the  testa- 
tor's general  intention  would  be  effectuated  by  providing 
for  the  remotest  issue  of  his  son,  and  every  part  of  the 
will  would  stand  together.  I  should  read  the  will  thus :  I 
give  to  my  son  W^tUmm  Carr  (certain  lands)  for  and  during 
,  the  term  of  his  natural  life ;  and,  after  his  death,  remain-* 

der  to  his  issue :  but,  if  he  die  without  issue,  then  to  John 
Carr  and  Betsey  Tebbs^  &c.  But  if  all  my  dear  children 
die  without  issue,  remainder  over.  My  will  and  intention 
is,  that  all  my  dear  children  shall  have  an  equal  share  of 
my  estate.  To  read  the  will  thus,  would  effectuate  the 
Inanifest  object  of  the  testator:  and  this  is  the  only  mode 
by  which  all  parts  can  be  reconciled. 

But,  if  I  am  mistaken,  and  the  exposition  of  Mr.  Wick- 
h$^m  be  adopted,  that  William  took  an  estate  in  fee  tail 
subject  to  be  devested  upon  his  having  a  child,  as  that 
event  never  happened,  he  necessarily  died  seised  of  such 
an  estate,  whereof  his  wife  could  be  endowed;  and  there- 
fore the  decree  of  the  Chancellor  must  be  reversed. 

Curia  advisare  vult. 
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Saturday^  jfune  20th.   The  Judges  delivered  tlieir  opi»-       Jnini, 
towis.  186r. 


Judge  Tucker.    The  question  \vhich  the  Court  i$  now  sjuxh  and 
caUed  upon  to  decide,  is  upon  the  construction  of  the  will        tvife 
of  Wm.  Carr  the  elder ;  wherein  the  testator,  by  express       ^aintt 
Words,  devises  an  estate  for  life  to  each  of  his  three  chil-    ^^J^^^^ 
dren,  with  remainder  to  the  children  of  each,  and  in  case 
t>f  the  death  of  either  without  children,  remainders  over 
to  the  survivor  or  survivors  of  his  own  children.—f-Thc 
particular  clauses  relative  to  his  son  Wm*  Carr  Jr.  are 
thus  stated: 

He  gives  to  William  CV/rr  sundry  tracts  of  land,  and  among 
others,  one  recovered  of  T.  Masor^s  executors ;  and,  after 
the  death  of  the  testator's  widow,  Aga^  and  her  children, 
during  the  natural  life  of  the  devisee;  and,  after  his  de- 
cease, to  his  child  or  children;  if  none^  to  his  son  John 
Carr^  and  his  daughter  Betsey  Tebbs  for  life;  and  then  to 
be  equally  divided  between  their  children.  And  by  a 
codicil  he  declares,  that  should  all  his  dear  children  die 
"without  issue  of  their  bodies^  his  wife  still  living,  one  half 
of  the  life  estate  to  go  to  his  wife  during  her  natural  life, 
with  remainder  over,  &c. 

The  cause  has  been  ably  and  elaborately  argued  by  the 
counsel  on  both  sides.  On  the  part  of  the  plaintiff,  it  is 
contended  that  William  Carr^  Junior,  took  an  estate  of  in- 
heritance, of  which  his  widow,  one  of  the  plaintiffs,  might 
be  endowed,  by  virtue  of  the  above  devise ;  according  to 
die  rule  in  Shelley^ s  case,  that  whensoever  the  ancestor,  by 
any  gift  or  conveyance,  takes  an  estate  for  life,  (though  li- 
mited by  any  restrictive  words  whatsoever)  and,  after,  in 
the  same  gift  or  conveyance,  a  limitation  is  made  to  his 
heirs^  in  fee,  or  in  tail,  the  heirs  shall  not  be  purchasers ; 
(1  Co.  99.)  and  it  makes  no  difference  where  the  law 
creates  the  estate  for  life,  or  the  party;  or  where  there  is 
an  intervening  estate ;  especially,  if  not  of  freehold ;  (2 
Fonh.  70^  71.)  and  this  rule  we  are  told  has  never  been 
shaken.  I  Brotvn.  216. 

To  establish  the  application  of  this  rule  to  the  present 
case,  the  counsel  for  the  plaintiff  have  adduced  a  number 
of  cases  where  the  limitation  over  has  been  made  to  issue 
of  the  first  taker;  in  which  he  has  been  adjudged  to  take 
an  estate  tail,  according  to  the  rule  in  SheUey^s  case :  and 
then,  reasoning  by  analogy,  they  contend  that,  as  the 
words  "  issue^^  and  **  childrerC^  both  mean  the  same  thing, 
in  a  natural  sense,  they  are  to  be  taken  as  meaning  the 
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JvNfi,       same  thing  also  in  a  technical  stnse;  and  hence  infer,  that 
1807*       whenever  an  ancestor  takes  an  estate  of  freehold,  and,  in 

^— — Y"— -^  the  same  will,  there  is  a  limitation  over  to  his  cktldten^  the 

Smith  and   ^^^^^dren  shall  not  take  as  purchasers*     In  other  words  the 

wife        estate  so  limited  shall  be  construed  to  vest  an  inheii- 

agauut      tance  in  the  first  devisee,  whatever  words  the  testator  may 

Mdrth*^^  have  used  to  show  he  meant  to  give  an  estate  for  life  onhf* 
That  the  words  "  hetrs^^  "  issue*^  and  **  children^^  are  not 
synonymous,  must  be  known  to  every  man  the  least  coiir 
versant  with  legal  distinction.  By  the  common  law  a 
conveyance  to  a  man  and  his  AezrSy  gives  him  an  estate  in 
fee  simple,  the  highest  estate  in  lands  that  a  subject  could 
have :  one  to  him  and  his  issue  would  only  create  an  estate 
for  life ;  to  him  and  his  children^  if  he  had  any  at  the  time, 
would  have  created  a  joint  tenancy  with  them  for  life  only* 
(2  Bl.  Com.  J 15,  6  Co.  17.)  Again,  the  word  ^^  heirs''  is 
a  mere  term  of  art  to  designate  the  persons  to  whom  an 
estate  in  lands  should,  either  immediately,  or  remotely, 
descend ;  and,  as  it  respects  real  estajte,  must,  when  not 
explained  by  other  words,  or  by  the  context,  always  be 
understood  in  a  technical  sense  and  no  other.  The  word 
issue  in  a  will  is  either  a  word  of  purchase  or  of  limitation, 
.  as  will  best  eifectuate  the  intention  of  the  tea^tator ;  it  is 

'  sometimes  singular,  sometimes  plural,  sometimes  a  word 

of  limitation,  sometimes  of  purchase;  but  must  always  be 
construed  according  to  the  intention  of  the  will  or  deed 
wherein  it  is  used ;  and  it  is  said  to  be  a  rule,  that,  where 
an  ancestor  takes  an  estateof  freehold,  if  the  word^^t^^^** 
in  a  will  comes  after,  it  is  a  word  of  limitation ;  (2  Wilson^ 
324.)  and  then  it  always  means  heirs  of  the  body;  that  is, 
the  first,  second,  third,  fourth,  or  tenth  son  in  succession^ 
one  after  another,  or  the  first,  second,  third,  and  tenth 
daughter  collectively.  The  word  children  is  not  a  word  of 
art  r  it  has  a  natural  sense,  in  which  it  is  most  generally 
used ;  when  applied  to  the  remote  descendants  of  any  per« 
son,  it  is  altogether  a  figurative  expression ;  thus  we  read 
of  the  children  t>f  Seth;  the  children  of  Ham;  and  the 
children  of  Israel.  In  the  latter  instance  it  is  used  to 
designate  a  whole  nation.  But,  when  not  used  in  this 
figurative  sense,  it  means  the  immediate  ofispring  of  a 
man  or  woman;  it  has  indeed,  in  a  few  cases  been  con-  ^ 
strued,  to  mean  grandchildren^  (1  Ves.  196.)  and  even 
great-grandchildren.  (Ambler,  5SS.  S.  C»)  But  this  con- 
struction is  to  be  admitted  only  where  no  other  construc- 
tion can  be  made.  (4  Ves.  junr.  698.)  I  have  met  with  no 
case  where,  in  a  devise  by  way  of  remainder,  the  word 
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and  others. 
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Mliren  hath  had  the  same  sense  aifixed  to  it,  as  hnrs  ^  June, 
the  body ;  that  is  designating  them  as  takers  of  an  estate  160/. 
of  inheritance  in  succession.  Here  the  analogy  between  ^^— y——^ 
the  words  "M^t^"  and  ^^  children^'*  seems  to  fail.  The  g^iTHand 
former,  according  to  Gotild^  Justice^  (2  Wilson^  324.)  is  ^f© 
used  in  the  statute,  de  donis  promiscuously  with  the  word  agahut 
heirs;  a  strong  reason  for  the  technical  sense  which  it  has  Chapman 
obtained;  it  comprehends,  accordmgto  the  same  Judge,  the 
whole  generation,  as  well  as  the  word  heirs;  and,  in  his 
judgment,  it  is  more  properly,  in  its  natural  signification, 
a  word  of  limitation^  than  of  purchase.  The  same  has 
certainly  never  been  said  of  the  word  children.  On  the 
contrary,  where  a  devise  was  to  John  White^  for  life,  (he 
then  having  no  children,)' and  from  and  after  his  decease, 
or  other  determination  of  his  estate,  to  the  male  children 
of  the  said  John  successively^  one  after  another,  as  they 
are  in  priority  of  age,  and  to  their  heirs,  and,  in  default  of 
such  male  children,  to  the  female  children  of  the  said 
yohUy  and  their  heirs;  and,  in  case  the  said  John  should 
die  without  issue^  remainder  over  to  the  testator^s  grand- 
Bon  in  fee  simple ;  the  Court  of  Common  Pleas  decided, 
after  five  several  arguments,  that  John  White  took  only  an 
estate  for  life^  and  not  an  estate  taiL  {Ginger  v.  White^ 
Willes  Rep.  C.  p.  348).  Much  has  been  said  as  to  the 
rules  of  construction  in  the  case  of  wills.  There  is  one 
general  rule,  equally  for  Courts  of  Equity  and  for  Courts 
of  Law,  applicable  to  all  wills ;  which  the  Courts  are  bound 
to  apply,  however  they  mxy  condemn  the  object.  The 
intention  is  to  be  collected  from  the  whole  will  taken  toge- 
ther. Every  word  is  to  have  its  effect.  Every  word  is  to 
be  taken  according  to  its  natural  and  common  import ;  and, 
if  words  of  art  are  used,  they  are  to  be  construed  accor- 
ding to  the  technical  sense,  uidess  upon  the  whole  will  it  is 
plain  that  the  testator  did  not  so  intend.  (4  Ves*  junr. 
329);  and  by  the  late  President  of  this  Court,  in  the  case 
of  Kennon  v.  M^ Robert^  it  was  said,  '*  if  the  testator  use 
*^  legal  phrases,  his  intention  should  be  construed  by  legal 
*'  rules ;  if  he  use  those  that  are  common,  his  intention 
^*  according  to  the  common  understanding  of  the  words 
**  shall  be  the  rule."  (1  Wash.  100.)  The  same  enlightened 
Judge  hath  told  us,  *^  that  the  intention  of  the  testator  is 
**  to  give  the  rule  of  construction,  is  declared  by  all  Judges 
*'  both  ancient  and  modern;  and  Lord  Holt  and  some 
**  others  more  modem,  emphatically  call  that  intention  the 
**  polar  star  which  is  to  guide  our  decisions."  (1  Wash. 
102.)  Adopting  the  testator's  intention  in  the  present  case. 
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JuKB,       as  the  cardinal  point  by  which  we  are  to  be  guided^  caa 
1807*       we  fail  to  discover  that  iiis  primary  and  general  intention^ 
which  pervades  his  whole  will,  and  is  confirmed  by  the 
Smith  and   context  in  every  part  of  it,'  was  to  give  to  each  of  his  chil- 
,wife         dren  a  life  estate  only^  in  the  property  respectively  be- 
oj^ainst      queathed,  or  devised  to  them  ;  with  contingent  cross  re- 
^d  otlTrs'    mainders  to  each  other ;  in  the  event  that  either  of  them 
should  die.  without  children.      There  is  not  in  the  whole 
will  a  single  technical  word  that  I  can  discover;  of  course^ 
the  construction  is  to  be  made  according  to  the  common 
understanding  of  the  words   he   has  used.     The  word 
*^  children"   is  therefore  to   be  construed  in  its  natural 
sense,  and  not  strained  to  mean  heirs^  as  the  counsel  for 
the  appellants  would  hlfve  it ;  which  would  go  to  defeat 
the  obvious  intention  of  the  testator,  by  giving  tji  estate 
in  fee  simple  to  each  of  his  children,  instead  of  an  estate 
for  iife^  according  to  the  express  words  of  his  will  eight 
times  repeated.      The  amphibious  word  issue  indeed  oc^ 
curs  once  in  the  codicil;  but,  in  such  a  manner  as  to  show 
that  the  testator  did  not  mean  to  use  it  as  a  woi^d  of  limi- 
tation, and  is  well  explained  by  the  context  to  mean  cAi7- 
dren  living  at  the  death  of  the  testator^s  children  respec- 
tively.    "  Should  all  my  dear  children  die  without  issue 
*'  of  their  bodies,  my  dear  wife  living,  one  half  of  the  life 
"  estate  to  go  to  my  dear  wife  during  her  life^  the  other 
"  half  to  Thomas  chapman^  &c."    The  contingency  thus 
intended  to  be  provided  against,  is  clearly  described,  and 
must  happen,  if  at  all,  within* a  few  years  after  the  testa- 
tor's death,  and  during  the  life  of  his  widow ;   leaving  no 
doubt  of  the  sense  in  which  the  word  is  used. 
.    I  shall  now  cite  a  few  cases  which  appear  to  me  to  sup- 
port the  opinion  I  have  given. 

In  JViliPs  case  (6  Co.  17.)  there  was  a  devise  to  "  Sow^ 
land  Wild  and  his  wife ;  and,  after  their  decease,  to  their 
children.*'  They  then  having  children,  it  was  adjudged 
they  took  an  estate  for  life  only;  and,  though  it  was  ad- 
mitted, if  A.  devises  bis  lands  to  B.  and  his  children^  or 
issucy  and  he  hath  not  any  at  the  time  of  the  devise;  that 
the  same  is  an  estate  tail;  (for  that  the  intent  of  the  devi- 
sor is  manifest  and  certain  that  his  children  or  issue  shotdd 
take;  and  as  immediate  devisees  they  cannot,  because  they 
are  not  in  rerum  natura;  and,  by  way  of  remainder,  they 
cannot,  for  that  was  not  his  intent;)  yet  it  was  resolved^ 
that,  if  a  man,  as  in  the  case  at  bar,  devise  land  to  hus- 
band and  wife,  and^  after  their  decease^  to  their  children^ 
or  the  remainder  to  their  children;  in  that  case^  although 
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they  have  no  child 91  the  time,  yet  every  child  which  they 
shaUhave  aftev,  may  take  by  way  of  remainder,  according 
to  the  rule  of  law ;  for  the  iatent  appears  that  the  children 
should  not  take  immediately^  but  after  the  decease  of 
Rawkmd  and  his  wife.  The  most  sharpsighted  legal 
casuist  could  not  discover  any  other  difference  between 
the  case  thus  put,  and  that  upon  which  we  are  to  decide, 
except  that,  in  the  former,  the  devise  is  supposed  to  be 
made  to  a  husband  and  wife ;  in  the  other,  to  William  alone ; 
unless  that,  in  the  case  before  us,  the  testator  has  super« 
added  the  words  during  his  naturalise,  which,  without 
altering  the  sense,  serve  to  show  the  intention  of  the  tes- 
tator  in  a  stronger  light  than  in  the  case  supposed.— But^ 
as  it  was  said  in  Peacock  v*  Spooner,  (2  Vem.  196.)  that 
WikPs  case  was  not  allowed  to  be  law,  it  may  not  be  amiss 
to  observe  that  the  question  in  that  case  arose  upon  tli^p 
words  "  heirs  of  the  body^'*  and  not  upon  the  word  **cAi/» 
dren.^*  And  that  the  resolution  in  that  case  was  after* 
wards  overruled  in  Webb  v»  Webb  in  the  House  of  Lords* 
(2  Vem.  668.)  In  the  case  of  Warman  v.  Seaman  and 
Pratt,  {Finches  Sefi*  232.)  Judge  Raimford,  arguing  upon 
the  distinction  between  issue  and  children,  said,  ^^  The 
word 
takes 

far  as  the  words  heirs  of  the  body  would  do:  and  observed, 
that  it  was  resolved  in  IViUTs  case,  that  a  devise  being  to 
father  and  mother,  and  after  their  deaths  to  the  children, 
the  word  children  shall  be  a  name  of  purchase  and  not  of 
limitaiion,  and  they  shall  have  but  an  estate  for  life:  but 
had  it  been  to  their  issues  (as  in  the  case  before  him)  that 
the  word  issues  should  have  been  construed  a  word  of  limi- 
tation, and  not  of  purchase ;  and  so  it  was  lately  resolved 
in  the  Exchequer  Chamber;  and  a  judgment,  given  in  the 
King's  Bench  to  the  contrary,  was  reversed  upon  the  au^ 
thority  of  Wildes  case.  This  passage  is  cited  and  approved 
by  Grose,  Justice  (4  T.  R*  88,  89):  and  in  the  same  case 
of  Warman  v.  Seaman,  the  Lord  Chancellor  declared  that 
he  had  considered  the  opinion  of  Judge  Rainsford,  and  the 
reasons  thereof,  and  was  satisfied  with  it:  for  the  resolu- 
tion in  WikPs  case,  on  which  he  grounded  his  former 
opinion,  would  not  hold,  if,  instead  of  ^^  children^'*  the 
word  ^^  issu^^  had  been  in  that  case,  and  that,  when  the 
Judges  of  the  King's  Bench  had  lately  held  othervnse,  and 
fallen  into  the  like  errour,  their  judgment  was  for  that 
very  cause  reversed  in  the  Exchequer  Chamber.  {Finches 
Rep.  283.)  This  book  has  indeed  been  denounced  as  one 
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in  all  issues  to  the  utmost  extent  of  the  family;  as 
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juKS,  of  no  authority;  (3  J/ii.  354*)  whether  for  want  of  the 
1807*  imprimatur  of  the  Lord  Chancellor  and  Judges,  fon&erly 
^*— V~^  prefixed  to  books  of  reports,  I  cannot  teU.  But  the  name 
Smxtr  and  ^^  '^^^  Htneage  Finch^  the  authour,  who  is  mentioned  by 
wife  •  Judge  Blackatone  (3  Com.  5S.)  as  a  person  of  1i^^  greatest 
agaimt  abiiiiies^  and  most  uncormpted  integrity,  endu^  with 
^^^h^.  a  pervading  genius  which  enabled  him  to  discover  and 
pursue  the  true  spirit  of  justice,  may  weigh  against  the 
opinion  even  of  Lord  Hardwicke;  especially  where  this 
book  is  cited  and  relied  on  by  other  Judges*  Be  this  ai| 
it  may.  Lord  Hardwicke  himself  decided  the  case  of  Jhea 
V.  Legge  precise^  upcm  the  same  principles*  There  the 
devise  was  to  Marthana  Legge^  to  hold  to  her  own  use 
during  her  natural  life ;  and,  after  her  decease,  to  the  chil" 
dren  of  her  body  begotten,  and  their  heirs;  and,  in  defauk 
tjiereof,  to  Wm.  Legge.  Lord  Hardwicke  decided  that 
here  was  a  vested  remainder  in  W*  £*,  and  that  Marthana 
took  only  an  estate  for  life*  (cited  3  T.  jR*  488,  note*). 
And  we  have  a  similar  decision  by  the  same  Judge  in 
Godtvin  v,  Godwin^  (1  Ves.  S26,)  where  the  devise  was 
to  Joan  the  wife  of  Sir  Peter  Seaman^  for  and  during  her 
life ;  and  afterwards  to  her  children,  to  be  equally  divided 
between  them,  share  and  share  alike :  and,  for  want  of  such 
children,  to  the  testator's  right  heirs*  Lady  Seaman  had 
two  children  then  bom;  and  one  bom  after;  and  the  ques- 
tion was,  what  estate  the  after-bom  daughter  had  under 
that  devise?  And  Lord  Hardwicke  said,  wherever  there 
is  a  remainder  to  children  by  settlement  or  wiQ,  it  is  not 
material  whether  they  are  alive  or  not;  for  it  will  vest  in 
different  parts  and  proportions,  as  they  come  in  esee:  and 
he  held  that  they  took  as  tenants  in  common  for  life  only; 
and  cited  WiUPs  case  as  being  to  the  same  effect*  In  the 
case  of  Doe  v.  Perryn^  (3  T*  R.  484.)  the  devise  was  to 
Dorothy  Comberback  for  life;  remainder  to  trustees  to  pre* 
serve  contingent  remainders ;  remainder  to  all  and  every  the 
children  of  2>.  C.  begotten  by  her  husband,  and  their  heirs 
forever,  equally  to  be  divided  between  them;  remainder 
over:  and  it  was  held  that  £)•  C*  took  an  estate  for  life 
only^  with  remainder  to  her  children  in  fee  simple*  And 
Jshurst  Justice  said,  that  the  limitation  to  Dorothy* s  chil- 
dren was  contingent  until  they  were  bom ;  but  it  became 
vested  on  the  birth  of  the  first  child,  subject  to  be  dimi- 
nished in  quantity  as  other  children  of  Dorothy  should  be 
bora:  and,  on  the  birth  of  Dorothy^ s  first  child,  the  sub- 
sequent limitations  were  defeated* 

In  the  case  of  Carter  v.  Tyler ^  (1  Call^  185*)  it  was 
strongly  contended,  notwithstanding  the  clause  in  our  Act 
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of  Assembly  respectmg  estates  tail,  that  estates  might  yet      June, 
be  limited  to  provide  for  contingencies  in  families;   and      1807* 
Judge  Pendleton  in  delivering  the  opinion  of  the  Court,  ^——y— ' 
said,  ^  of  diis  there  is  no  doubt;   a  parent  may  guard  s^,xkiimI 
^^  agunst  an  improvident  child's  wasting  his  provision;        wife 
^^  by  limiting  his  interest,  or  power  over  it*  He  may  give       tigaimt 
'*  an  estate  for  life,  and  limit  remainders  over  upon  it."    SS^T^^*' 
This  is  («ecisely  what  the  testator  evidently  intended  in         ow«»* 
the  present  case,  and  what  I  conceive  he  has  done.     As 
to  the  negroes,  I  see  no  reason  to  distinguish  the  operation 
of  the  wiU,  as  to  them,  from  its  operation  on  the  real  estate. 
Tlie  case  of  ffig-gMotham  v.  Ruckery  which  arose  upon  a 
verbal  ^^  of  a  slave  totne  daughter  and  the  heirs  of  her 
'body,  and,  in  case  she  died  witlraut  isme^  (that  is  children 
.  of  her  body,  as  explained  by  the  jury  in  their  special  ver- 
dict) to  return  to  the  donor,  is  certainly  a  stronger  case  ' 
than  the  present.     And  the  truet  estate  being  directed  to 
p}  ^^€18  the  other  eetate  devisedy^^  I  can  make  no  distinc- 
tion as  to  thai;  and  am  therefore  of  opinion  that  the  decree 
of  the  ChameeUor  oug^t  to  be  aflSrmed. 

Judge  Roane*  I  will  consider  this  case  in  two  points 
of  view. 

lat,  Independently  of  the  Act  of  1776  docking  entails, 
and  the  Act  of  1785  dispensing  with  the  necessity  of 
words  of  inheritance  to  pass  a  fee:  and  2dly,  as  affected 
by  those  Acts. 

As  to  the  first  point  of  view ;  it  will  be  found  that  Shel- 
iet^e  case  is  the  substratum  of  the  whole  edifice*  In  that 
case,  it  was  ruled  that  wherever  the  ancestor  takes  an 
esftate  for  life,  and,  after,  in  the  same  conveyance,  a  re- 
mainder is  limited,  mediately  or  immediately,  to  his  right 
heirs,  ot*  to  the  heirs  male  or  heirs  female  of  his  body, 
that,  in  such  case,  his  right  heirs,  or  heirs  male  or  female 
shall  not  be  considered  as  purchasers,  but  shall  take  by 
descent.  The  reason  given  for  this  is,  that  as  the  heirs, 
or  heirs  male,  8(c.  could  not  take  as  purchasersy  not  being 
in  euey  and  could  only  take  through  the  ancestor,  the 
estate  for  life  was  enlarged  for  their  benefits  Another 
reason  is  given,  from  the  parity  and  conformity  that  this 
limitation  hears  to -a  limitation  to  A*  and  his  heirs,  or  to 
A*  and  his  heirs, made  or  female  of  his  body:  for  as  this 
gives  an  estttte  for  life  by  implicaihny  and  more,  so  the 
odher  gives  him  the  same  in  express  words,  and  more) 
eiexfreseio  eorum  fum  taeitt  insuntmhilqperatur.  (5  8ac« 
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June,       Abr.  Gwil.  edit.  732.  TMc  «  Remaiiukr'^  l^  the  Juovd 
1 807,       Chief  Baron  Gilbert.) 

As  it  is  generally  said  that  estates  tail  are  tmpUed  for 

the  benefit  of  the  issue  in  tail,  so,  under  the  first  reason 

wiftT"^  just  stated,  a  fee  simple  is  also  raised  in  facvour  of  ^le 

against      heirs  on  the  same  principle :  but  it  is  evident  that  the  rule 

^»APMAw    in  Shelley^ 8  case  does  not  apply  to  any  case,  where  the  p«> 

'*  —     ^^^^  .^  remainder  can  take,  and  were  intended  to  take  as 

fmrchasers* 

The  rule  in  Sheliey^s  case  being  thus  estaUished,  odier 
expressions  deemed  equal  in  effect  with  die  words  heirs 
of  the  body^  such  as  issue  of  the  body,  and  nun  children  of 
the  body,  were  also  construed  to  enlarge  the  estate  for  life 
into  an  estate  tail.  It  is  justly  said  however  in  King'  v» 
Melling  (1  Ventr.  214.)  Ginj^er,  on  the  demise  of  White  v* 
White,  (Willes  348.)  &c.  that  these  words  are  stronger  thanr 
the  term  children;  that  they  indicate  ^at  the  testator  had 
an  eye  to  an  estate  tail;  and  that  the  word  i^^tt^ takes  in  the 
whole  generation ;  is  used  83monymously  with  heirs  in  the 
statute  dedonis;  and  is  more  properly  a  word  of  Itmitatioit 
than  of  purchase.  The  expressionsjust  stated,  therefore  are 
much  stronger  to  denote  an  estate  tail,  than  the  word^^chil-* 
dren"  used  in  the  case  at  bar,  or  in  Wildes  case,  to  be  pre- 
sently  more  particularly  noticed.  It  is  resMlfly  admitted 
that  the  word  issue  in  a  will,  is  either  a  word  of  pur^ase  or 
limitation  as  will  best  effectuate  the  intention  of  the  testator, 
Hoe  on  demise  of  Dodson  v.  Grew  (2  Wils.  322.)  lii  JRoy  p* 
Garneit,  (2  Wash.  9.)  it  is  said  by  the  court  (pa.  32)  **  that 
"  the  surviving  sons  not  only  might,  but  must  take  as  pur- 
^^  chasers ;  being  to  take,  not  in  succession,  but  as  tenants 
^^  in  common."  This  position  applies  to  the  ease  before  us, 
as  the  children  of  Wm.  Carr  are  to  take  as  tenants  in  com- 
mon by  the  v^ry  provisions  of  the  will.  In  diis  same  case 
of  Roy  r.  Garnett  it  is  said  by  the  president  that  **  it  has 
*^  been  thought  a  circumstance  of  considerable  weight, 
"  that  issue^*  (not  children)  "  must  be  taken  as  a  word  of 
**  limitation,  where  no  words  of  inheritance  are  snperad- 
^^  ded  in  the  devise,  because  in  such  case,  if  the  issue  tak« 
^*  by  purchase,  they  would  only  take  an  estate  for  life ;  and 
*^  that  hence  a  distinction  has  arisen,  that  where  words  of 
"  inheritance  have  been  superadded,  in  the  devise  to  the 
"  issue,  the  issue  has  been  adjudged  to  take  by  purchase 
"  so  as  not  to  enlarge  the  estate  of  the  ancestor;  and  this 
**  was  Archer^ s  case,  1  Co.  66." 

In  the  case  at  bar  the  term  is  not  only  children^  (ctrtmAf 
much  less  a  term  of  limitation  than  tseue,)  but  words  of 
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hdieritaiice  are,  m  efet^  sopcnidded  in  the  wfll,  by  thie      Ims, 
c^ration  of  the  Act  of  1785,  which  gives  a  fee,  wherever      1807* 
a  less  estate  is  not  limited  by  express  words,  or  does  not  ^-— -y— — ^ 
appear  to  have  been  granted,  conveyed,  or  devised,  by  Smitb  nd 
construction  or  operation  of  law.  wife 

In  the  same  case  of  Ginger  v«  White^  it  is  said  that  it  is  ^  ^r<>^' 
a  mbtake,  that  the  terms  issue  or  children  in  a  will,  where  ^^iSJ^^ 
diere  are  none  in  esse  at  the  time,  do  as  necessarily  create 
an  estate  tail  as  the  words  ^^  heirs  of  the  body''*  do  in  a 
deed;  and  t|||it  they  shall  only  be  so  construed,  where 
that  sqipears  to  b^  the  intention  of  the  testator.  How  the 
intentiiHi  was  in  the  case  at  bar,  will  presendy  more  par- 
ticulariy  appear. 

In  the  case  before  us,  the  devise  was  to  Wvu  Carr  du* 
ring  his  natural  iife^  and,  after  his  decease  to  his  child  or 
chUdrens  if  none,  to  John  C.  arid  Betsey  Tebbs  for  life; 
and,  then,  to  be  equally  divided  between  Uieir  children. 

This  devise  yi^r  life  to  Wm,  Carr^  and  which  is  said  by 
the  Chancellor,  in  his  decree,  to  be  no  less  than  eight 
times  repeated  in  the  will,  as  relative  to  the  several  devi- 
sees, is  certaunly  as  strong  as  the  devise  to  James  for  life 
in  the  case  of  Roy  v.  Gametts  and  which,  as  is  said  by 
the  President,  denoted  the  intention  of  the  testator  in  that 
ease  to  be  ^  to  devise  an  estate  ybr  /i/r,  as  manifesdy  as  if 
^  confimied  by  one  from  the  dead.'^(pa«  31.) 

The  devise  for  life  in  our  case  is  perhaps,  taking  the 
whole  will  into  consideration,  not  less  strong  than  the 
vaunted  devise  ^^  for  life  and  no  hnger^^  in  die  case  of 
Robinson  v.  Robinson;  (1  Burr.  41)  which  last  words  ^'  no 
longer"  it  was  argued  by  the  counsel,  in  tlu|t  case,  and  I 
Aink  with  some  force,  were  certainly  tautologous,  and  had 
really  no  iosct  in  them  at  all,  beyond  the  former  words 
laittiting  the  estate  /or  life. 

Thus  stands  the  strength  of  the  devise  in  our  case,  as 
rdative  to  the  devisee  Wm*  Carr:  let  us  now  see  how  it 
atands  in  relation  to  the  ulteriour  limitation*— 

Aa  upon  the  will,  (exclusively  of  the  codicil,)  the  limi«» 
tation  ia,  after  the  decease  of  Win.  Carr^  to  his  child  or 
ekiUren*  In  Wildes  case  (6  Rep.  16.  ard  resoL)  a  devise 
of  land  to  husband  and  wife;  and,  after  their  decease^  to 
their  children  /  or  the  renuunder  to  their  children  ;  although 
Aey  have  not  any  child  at  the  time,  yet  every  child,  which 
diey  riiall  have  after,  may  take  by  way  of  remainder;  for 
his  intent  appe«s  that  the  children  should  not  take  imme* 
(fiatdty,  but  after  the  decease  of  husband  and  wife.  This 
case  emphatically  a^Ues  to  the  one  at  bar;  for  it  waa 


^ 
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Jvi»t      Aere  so  hdd  notwithstandiiig  the  children  would  only 
180r.      take  an  estate  for  life  in  remainder;  whereas  the  children  n 

^"-'•V"'""^  it*  question,  in  this  case,  will  take  a  fee,  by  virtue  of  the 

Smith  and  forementioned  Act  of  1785. 

wife  The  case  of  Ginger  v.  White  not  (Hily  recogmzes  the 

Qgmnat      above  case  of  Wild^  but  as  perhaps  still  stronger,  and  is 

ftnUatlMrs.  ^^^7  si^^^^l^  ^^  the  case  at  bar:  it  would  bear  out  the  opi- 
nion I  now  entertain  upon  the  case  before  us,  even  if  the 
term  children  used  in  the  will  were,  by  virtue  of  the  provi- 
sion in  the  codicil,  enlarged  to  mean  wue^^/gA  so  as  to 
comprehend  children  ad  infinitum;  which  however  I  shall 
presently  attempt  to  show  ia  not  the  case.  In  die  case  of 
Ginger  v*  Whtte^  a  devise  to  John  for  life;  and, yr^m  and 
after  his  decease^  to  his  male  children  succesMely^  sne 
after  another^  and  to  their  heirSy  and  in  default  of  such  tOi 
the  female,  &c.  and  in  case  7ohn  shaU  die  without  issue 
Tthat  term  not  restricted,  as  m  the  codicil  in  the  case  be* 
tore  us)  was  held  to  pass  only  an  estate  for  life  to  John* 
These  two  cases  strongly  apply  to  case  at  bar*  W'iU^s 
case  is  expressly  in  point;  admitting  the  case  at  bar  to  "^ 

stand  singly  upon  the  word  children  mentioned  in  the  will. 
The  other  case  extends  to  our  case  as  standing  upon  the 
will  and  codicil,  and  even  admitting  the  term  chiidren^t  in 
the  will,  to  be  extended,  by  the  codicil,  to  be  commensu- 
rate  with  issue  of  the  body  collectively  taken*  But  this  is 
not  the  case*—- The  provision  of  the  codicil  is  ^^  shoulil  all 
^'  my  dear  children  die  without  issue  of  their  bodiea,  mif^ 
*^  dear  wife  living,  one  half  of  the  life  estate  to  go  to  my 
^^  dear  wife,  during  her  lUe^  and  the  other  half  to  go  to 
*^  Thomas  Chfl/nnan^  &c*''  (persons  in  esse)  ^^  during  their 
lioesy  &c*"  This  limitation  over,  in  favour  of  persona 
'  then  living  clearly  shows,  that  the  testatcH:  used  the 
term  issue  in  this  «ase,  as  synonymous  with  children^  and 
not  as  importing  descendants  €ui  infinitum.  Nothing  is 
more  clear  than  that  the  word  ^^  issue*^  may  be  used  in  the 
one  sense  or  the  other,  so  as  best  to  answer  the  intention 
of  the  testator*  As,  in  this  country,  the  term  ^^  chikiren'' 
now  carries  a  fee,  there  is  less  reason  to  strain  it-  into  a 
word  of  limitation,  than  in  England ;  as  every  purpoae  is 
already  answered* 

Notwithstanding  what  is  now  said,  some  strong  cases 
have  been  cited  to  show  that  an  express  estate  for  life  may 
be  enlarged  into  an  estate  tail  to  effectUiOte  the  mmnifest 
intention  of  the  testator*  It  was  to  effectuate  sudi  inten* 
tion  that  the  devise  in  the  case  of  Robinson  o*  Robinson^ 
was  d^ided  to  enlarge  the  life  intecest  into  an  estate 
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but  there  are  some  strong  featufes  in  tiittt'cafle  wlitdi  do       Jvnb; 
not  exist  in  die  present*    In  that  case  X.  B,.  and  his  son,  ^   ld07« 
were  to  take  the  name  of  Rohinson;  and  it  was  deemed 
improbable  that  the  testator  would  impose^  and  perpetu-   smith  md 
ate  the  name  upon  him,  and  yet,  that  the  estate,  in  ccm*        wife 
mderation  of  which  it  was  to  be  assumed,  was  to  endure      ogainH 
only  for  life.     In  that  owe,  also,  the  *♦  perpetuity**  of  his   ^^^^JJ^,^ 
presentations  was  giren  to  Z.  H*  (subject  ficc.)  *^  in  the 
*^  9cane  manner  and  to  the  9ame  tues  as  he  had  given  hia 
*^  estate  ;*'  thereby  explaining  the  former  devise  by  the 
latter. 

The  caae^of  Roe  on  demiseof  Do  Aon  v.  Grew^  (3  H^Us* 
322.)  proves  nothing  as  to  the  case  before  us ;  the  limita* 
tion  over  being,  after  the  decease  of  G*  G»  to  the  use  of 
the  issue  mate  ofhia  bodtf  lawfuUy  to  be  kegoitens  words 
peculiarly  importing  an  estate  taiL  Nor  does  the  case  of 
Jhy  V*  Oamett,  depending  on  a  will  made  long  before  the 
revcdution,  (on  whatever  grounds  decided  by  the  Court;) 
prove  asy  thing ;  the  words  in  the  limitatioD  over  being 
*^  if  my  son  Jcmee  die  without  iooue  nak^  8cc.;**  not 
•«  without  chiUren.'' 

In  idl  diose  cases  therefore  there  was  a  general  inten- 
tion etrongkf  appearing  in  the  will;  (which  does  not  exist 
in  the  case  berore  us,)  overruling  die  particular  intention, 
and  enlarging  the  life  estate  into  an  estate  tail.  This 
however  can  only  be  done,  (where  the  life  estate  is  ex* 
preesj)  to  effectuate  the  manifest  intention  of  the  testa- 
tor. 

In  the  case  at  bar  nodiing  is  gained  in  favour  of  inten- 
lion,  (and  therefore  no  such  mtention  shall  be  admitted  to 
luKve  existed,)  by  construing  the  limitation  to  be  an  estate 
tail,  for  it  is  eo  instanti  converted  into  a  fee  simple,  by 
virtue  of  a  general  law,  of  which  the  testator  coidd  not 
have  been  ignorant.  It  is  more  agreeable  to  his  intention 
that  his  grandchildren^  (the  children  of  IVm.  Carr)  for 
whose  interest  he  seems  anxiously  to  have  intended  to 
provide,  should  succeed  in  remainder^  and  their  posterity 
imder  them  forever,  by  virtue  of  the  Act  of  1 785,  (althou^ 
possibly  some  of  the  grandchildrsm  of  William  Carr  the 
son  and  devisee  might  not,  in  consequence  of  their  father's 
dying  in  their  lifetime,  come  within  the  ilescriptio  persomt 
stated  in  the  will,  and  therefore  mig^t  be  excluded,)  than 
that  the  fee  simple  interest  should  at  once  vest  in  the  first 
devisee,  and  he  be  thus  enabled  to  disinherit  all  the  testa- 
tor's  progeny  descending  through  him:  and  the  Chancel- 
lor is  certakily  very  correct  in  saying,  that  the  intention  of 
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JoKs,       the  teatator,  to  provide  for  luB  grandchildreni  is  the  sole 

1 80/.      argument  used  on  the  part  of  the  appellant's  counsel  to  au« 

^'^-'V'— ^   thorise  and  produce  a  destruction  of  their  interests! 

Smith  and       Suck  are  my  impressions  upon  the  first  point  above 

wife        stated:  and,  if  upon  the  mere  doctrines  of  English  law 

agaiMt      upon  this  subject,  an  estate  for  life  only  would  accrue  to 

Md^ml   ^  devisee  of  WiUiam  Carr^  this  is  much  more  die  case,- 

when  we  take  into  our  consideration  the  two  Acts  of  1776| 

and  1785. 

The  first  cuts  up  by  the  roots  the  pretence  of  imply*' 
ing  an  estate  tail  for  the  benefit  o(  the  issue,  and  the  second 
guaranties  to  a  ^tm  or  cAs/^  claiming  in  remainder  as  a 
purchaser  the  absolute  fee  simjde  property  in  the  land. 
This  last  consideration  has  before  been  stated  as  one  which 
lessens  the  necessity  for  constming  the  term  unie  to  be  a 
word  of  limitation  rather  than  of  purchase.  Nothing  ia 
more  clear  than  that  diose  Acts,  if  they  are  to  be  taken  into 
consideration  in  the  present  case,  would  make  the  appel* 
lant's  case  much  wesJcer  than  it  is,  in  so  far  as  we  are  in- 
ferring an  intention  on  the  part  of  the  testator  to  provide 
for  the  issue  of  the  devisee. 

But  in  the  case  of  TatCs  v.  Tatfy  this  Court  concurred  in 
opinion  with  the  legislature^  that,  in  construing  what  was 
or  was  not  an  estate  tail,  we  should  have  reference  to  the 
firmer  laws,  and  that,  as  to  the  construction  to  be  made 
in  relation  to  that  point,  we  should  inquire  what  the  ^  law 
aforetime  (i.  cbeiore  1776)  was;''  and  one  of  the  Judges 
in  that  case  said,  with  great  propriety,  ^  that  the  intention 
^^  of  the  Act  of  1 776  was  not  to  alter  the  established  rtdes 
*^  of  construction."  In  a  case,  however,  where  die  inbea- 
tion  of  the  testator  is  alleged  under  pretext  of  providing 
for  his  issue,  but  in  reality  to  infer  an  estate  which  will  de- 
feat them,  it  would  seem  proper  to  r^fe^^that  allegation  by 
resorting  to  a  posterior  j^^n^ra/  law,  without  an  ignorance 
of  which  it  is  impossible  that  any  such  intention  couldhxve 
existed  on  the  part  of  the  testator. 

In  the  case  of  Tate  v»  Taify  it  was  argued  by  one  of 
the  counsel  (who  differed  widely  in  opinion  from  the  appel- 
lant's counsel  in  this  case)  that  as  estates  tail  were  implied 
for  the  benefit  of  the  issue,  and  as,  since  1776,  entails  are 
destroyed,  and  the  benefit  to  the  issue  no  longer  exists, 
the  reason  of  the  rule  ceasing,  the  rule  ought  also  to  cease. 
The  counsel  alluded  to  in  that  case  appears  for  a  mo- 
ment, to  have  forgotten  that  the  reasons,  (or  some  of  them«) 
in  Shelley^s  case  have  also  ceased,  s^nd  yet  that  the  rule 
continues;  that  although  the  feudal  reason  of  requiring 


and  others. 
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wvnrds  of  inheritsnce  to  cany  a  fee  has  also  peiliaps  ceased,       Jwt, 
it  was  not  for  this  Court,  but  for  the  Legislature,  by  the       1807* 
Act  of  1785,  to  alter  the  rule*  itself;  that  it  is  better  per-    K^--^^^^.^ 
haps  to  have  some  established  rtdes  of  property,  after  the    gy,^„  ^^ 
different  reasons  thereof  have  passed  away,  than  to  be  in        ^ife 
a  perpetual  state  of  uncertainty  whether  the  reason  of  the      i^ahtt 
role  exists  or  not ;  and  that,  so  far  from  the  Courts  having    f^^^tT 
power  to  abolish  the  rule  in  question  on  this  ground^  the    '     ^  '— 
Legislature  have  positively  set  up,  e  contra^  the  whole 
system  of  rules  in  relation  to  estates  tail:  although  eodem 
Mtahi  it  destroyed  (as  to  many  cases,)  the  reason  of  the 
rule  I  and  a  similar  power  belonged  to,  and  has  since  been 
exercised  by,  succeeding  Legislamres* 

On  these  grounds  then,  that,  neither  before  nor  since  the 
Act  of  1776,  a  greater  estate  than  one  for  life  can  be  con** 
strued  to  have  passed  to  William  Carr  by  the  will  of  his 
fsither,  I  am  of  opinion  that  the  decree  of  the  Chancellor 
is  correct,  and  ought  to  be  afi&rmed. 


Jl7DOE  Flrmino*  This  case  has  been  so  fully,  and  so 
ably  investigated,  and  elucidated  by  the  Judges  who  have 
preceded  me,  that  little  remains  for  me  to  say ;  as  it  would 
be  a  waste  of  time  again  to  travel  over  the  san^e  ground; 
and  I  shall  only  observe  that  it  is  a  rule  too  weU  setded  to 
need  repeating  here,  that  in  the  construction  of  a  will,  the 
intention  of  the  testator  is  to  govern  in  every  case,  where 
it  does  not  contravene  a  well  established  rule  of  law:  and 
it  was  well  observed  by  the  late  venerable  and  enlightened 
President  of  this  Court,  ^^that  adjudged  cases  have  more 
*^  frequently  been  produced  to  disappoint,  than  to  illus-^ 
^*  trate  the  intention;  and  that  where  such  intention  is 
^  apparent,  cases  must  be  strong,  uniform,  and  apply 
^^  pointedly,  before  they  will  prevail  to  frustrate  that  in- 
^^  tention*"     And  it  appears  strange  to  me  that  so  much 

Eains  have  been  taken,  and  labour  spent  in  the  case  now 
efore  us,  in  attempts  to  prove  that  the  words  used  in  the 
devise  to  Wtfu  Carr^  g^ve  him,  by  implication,  an  estate 
which  is  now  (and  at  the  time  of  making  the  will  had  long 
been)  unknown  to  our  laws;  that  it  might  be  magically 
transmitted  into  an  estate  in  fee;  in  order  to  frustrate  and 
defeat  the  plain,  manifest  will  and  intention  of  the  testa- 
tor. The  case  appears  to  me  so  dear,  that  I  shall  only 
add  my  hearty  concurrence  in  the  opinion  that  the  decree 
ought  to  be  affirmed. 

ss 


^ 


302  \  SUPREME  COURT  OF  APPEALS. 

juxc.  Judge  Lyons*    I  shall  make  short  work  of  all  ques* 

1SQ7.       tions  arising  on  the  construction  of  wills  made  since  the 

^-i-Y '    -^^^  ^^  1776:  so  far  at  least  as  it  may  be  necessary  to  de- 

Smith  a  d  ^'^^  whether  the  testator  meant  to  pass  a  fee  tail  or  not. 
wife  I  will  not  suppose^  after  that  Act,  that  a  man  intended  to 
against  convey  an  estate  tail,  Twhich  the  law  has  expressly  abo- 
Chapman  lighed,)  unless  plain  ana  unequivocal  words  are  used,  such 
as  would  of  themselves  create  a  fee  tail,  without  resorting 
to  implication;  as  a  devise  ^^  to  A.  and  the  heirs  of  hia 
body,"  or  "  to  -4.,  and  if  he  die  without  issue,  &c."  To 
fulfil  the  plain  and  manifest  intention  of  the  donor,  the 
-limitation  must  be  equally  plain  and  express;  but  not  an 
implied  limitation  by  mere  construction  to  enlarge  an  ex- 
press estate  for  life  to  an  estate  in  fee  or  fee  t^il*  For,  if 
the  donor  did  not  mean  an  estate  tail,  but  only  used  words 
which,  by  construction,  might  be  so  implied,  in  order  to 
fulfil  his  intention;  are  they  now,  without  necessity,  and 
by  implication  only,  to  be  construed  into  a  fee  tail  to  defeat 
that  intention  ?  The  construction  ought  to  be  as  near  the 
apparent  intention  of  the  parties  as  possible,  and  as 
the  law  will  permit.  Where  words  are  doubtful  we 
should  inquire  into  the  intention;  and,  if  that  be  dear, 
we  should  put  such  a  construction  on  the  words  as 
will  best  carry  the  intention  into  effect,  and  reject  that 
construction  which  manifestly  tends  to  overthrow  and  de« 
stroy  it,  if  such  intention  be  not  contrary  to  express  rules 
of  law.  We  are  not  to  put  words  in  a  deed,  or  will,  which 
are  not  there,,  nor  construe  them  in  direct  opposition  to 
the  plain  sense.  But  when  the  intention  is  plaii^  and  ma* 
nifest,  and  the  words  doubtful  and  obscure,  it  is  the  duty 
of  the  Judge  to  be  astute  in  endeavouring  to  find  out  such 
meaning  in  the  words  as  will  best  answer  the  intention  of 
the  parties.  See  WiUes^s  Rep*  327,  Parkhurst  v.  Smith* 
The  construction  contended  for  in  this  case  by  the  appel- 
lant's counsel,  shows  what  the  wit  of  man  can  do,  when  it 
is  employed  in  making  objections. 

An  estate  tail  in  the  case  of  land,  has  been  raised  by 
implication  to  enlarge  even  an  express  estate  for  life  and 
give  an  estate  tail  to  favour  the  testator's  intention:  but 
ought  not  now  to  be  made,  by  implication,  to  destroy 
that  intention,  when  he  meant  only  to  give  an  estate  for 
life:  for  the  testator's  intenticxi  shall  make  words  either  an 
estate  for  life  or  an  estate  of  inheritance,  as  shall  best  pro- 
mote that  intention.  See  1  P.  Wms.  4,31  ^'Tdrg'et  v*  Gaunt* 
Apply  the  above  rules  of  construction  to  the  case  be- 
fore us ;  and  the  question  is  at  once  decided.    The  inten- 
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tion  of  the  testator  to  give  ah  estateyj?r  life  only  to  his  son  June, 

William  is  manifest  from  the  whole  context  of  his  will.  1807. 

The   widow  of  William   is  consequently  not  entitled  to  — 

dower;  and  I  concur  in  the  opinion  delivered  by  the  other  smith  and 

Judges,  that  the  decree  of  the  Chancellor  be  affirmed.  wife 

againtt 
Chapman 
and  others . 


Woodford's  heir  ^^-ain*^  Pendleton.  '    8th,  yiw^. 

This  was  an  appeal  from  a  judgment  of  the  District  ^y^";^;.^" 
Court  of  Fredericksburg*  breach  of 

The  appellee  being  the  heiress  of  one  Catlett  brought  an  covenants 
action  of  covenant  against  the  appellant  as  heir  at  law  of  ^^q*^^*^^^"^ 
W.  Woodford^  upon  certain  indentures  of  lease  and  release,  of  lands  to 
The  declaration  in  the  usual  form,  sets  out  the  indentures,  the  ahcestor, 
from  Woodford  to  Catlett;  (whereby  the  former  conveyed  if  thedecla- 
to  the  latter,  300  acres  of  land,yw//y  to  include  that  quan--  [JJentnT," 
tity^  with  general  warranty,  covenants  for  peaceable  entry,  seisen,  and 
quie|;  enjoyment,    and  general   indemnification    against  death  of  the 
claims  and  suits ;)  also  Catletfs  entry,  seisen  and  death ;  and  JP^^j^JJ[L 
that  W.  Woodford  bound  himself  and  his  heirs  to  Catlett^  « ^he  lands, 
his  heirs  an<r  assigns,  for  the  performance  of  the  several  «« covenants, 
covenants  contained  in  the  indentures:  after  which,  the  "^^J^^  ^^'?- 
declaration  states,  that  "the  lands,  covenants  and  wri-  c.g^Ji^h^ve^" 
^^  tings  aforesaid,   with  all  their  rights,  members  and  ap-  «  descended 
"  purtenances,  have  descended  on  the  said  plsuntiff."     It  "<>"  ^^-.„ 
ts  then  averred,  that  the  defendant  is  the  heir  of  W.  Wood-  ^j^houf  se't- 
ford^  and  that  assets  to  more  than  the  value  of  £  100  have  ting  fonh  the 
descended  on  him  from  the  said  ^.  ^(99^r</.  The  breach  manner  in 
assigned  is,  that  the  said  W.  Woodford^  and  the  said  de-  ^J"^u-*^®fi®" 
fendant  did  not  keep  their  covenants,  but  broke  them,  in  [J^g  ^^  J_* 
tliis,  that  the  said  tract  of  land  did  not  include  300  acres,  ter  a  verdict. 
but  only  280  acres ;  and  also  in  this,  that  they  have  not  j^  ^  action 
warranted  and  defended  the  plaintiiF,  and  diose  under  agaimtthe 
whom  she  claims,  and  their  assigns,  from  all  claims ;  nor  heir  on  a  co- 
kept   them  harmless  and  in  quiet  enjoyment;    but,   for  ^*^j*'^^f?^^" 
want  of  title,  they  were  prevented  from  taking  possession,  J^^  ancestor 
and  had  been  evicted.  if  a  breach  is 

.  assigned  to 

have  been  committed  both  by  the  ancestor  and  the  defendant ;  the  defendant  pleads 
that "  he  ha*  not  broken  the  covenant;"  without  saying*  any  tliinjc  as  to  the  breach  by  the 
ancestor ;  and  the  jury 'finds  for  the  plaintiff  that  "Me  defendant  h(u  broken  the  covenant ;" 
judgment  ought  not  to  be  arrested ;  the  defect  being  cured  by  the  Act  of  Jeofails. 

Where  the  declaration  alleges  that  the  heir  has  asseU  by  descent;  if  he  fails  to 
plead  that  he  has  no  assets,  or  does  not  set  forth  the  assets  in  particular,  it  is  not  neces- 
sary for  the  Jury  to  find  assets* 
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Jdnc,  The  defendant,  after  taking  oyer  of  the  mdentures, 

1807.  ^  pleaded  that  he  hsul  not  broken  the  indentures;  and  put 

himself  upon  the  country;  and  the  plaintiiF  likewise* 
Wood-  '^^  J^^t  ^^  ^^^^^  verdict,  found  that  the  defendaiit  had 

ford's  heir  not  performed,  but  had  broken  the  covenants  as  the  plain- 
againtt      i\g  i^^  alleged;  and  assessed  her  damages  at  seventu 

The  defendant  filed  errours  in  arrest  of  judgment,  as- 
signing that  the  plaintiff  had  not  shown  that  she  was  hei- 
ress at  law  to  Catlett^  or  that  she  was  entitled  to  this  action 
under  him.  *' 

The  court  overruled  the  errours,  and  gave  judgment 
for  the  plaintiff  on  the  verdict;  from  which  an  appeal  was 
taken  to  this  court* 

Randolph^  for  the  appellant,  contended  that  the  want  of 
>  an  averment  in  the  declaration  that  the  plaintiff  was  the 

heiress  at  law  of  Catktt^  was  a  radical  defect,  which  was 
not  cured  by  the  verdict.  It  is  not  sufficient  to  say  that 
the  ^^  lands,  covenants,  &c."  descended  on  the  nlaintiiT* 
Her  tide  should  have  been  expressly  deduced,  trom  the 
ancestor,  and  the  manner  of  the  descent  stated.  But  she 
does  not  describe  what  kind  of  heiress  she  is ;  nor  does  she 
even  say  that  the  ancestor  died  intestate. 

But  the  point  on  which  he  principally  relied  was,  that 
there  was  no  failure  of  title  specified.  The  breach  was 
assigned  merely  in  the  general  language  of  the  covenant. 
The  rule  in  declarations  of  this  kind,  where  damages,  are 
claimed  for  a  breach,  is,  to  state  the  manner  in  which  the 
breach  happened.  There  are  two  modes  by  which  it  may 
be  done ;  either  by  charging  an  actiial  eviction^  or  a  sub'- 
sisting  title  in  another.  If  either  had  been  stated,  refe- 
rence might  have  been  had  to  facts  and  documents  to 
ascertain  the  truth  of  the  charge. 

If  the  issue  had  been  properly  joined  in  this  case,  still  the 
verdict  is  incorrect.  The  covenant  binds  the  man  and 
his  heirs;  the  declaration  charges  a  breach  in  both  the 
ancestor  and  heir:  the  issue  is  to  the  defendant  himself; 
this  is  an  issue  only  as  to  part*  It  is  true,  that  judgment 
might  have  been  given,  as  to  the  other  part,  for  faihng  to 
plead,  though  it  does  not  appear  upon  the  record.  But 
ought  not  the  verdict  to  have  found  assets  f  It  may  indeed 
be  stated  in  the  declaration  that  they  descended:  but  a«- 
sets  which  come  to  the  hands  of  the  heir  being  the  gist  of 
the  action,  they  ought  to  have  been  specially  found.  An 
heir,  in  many  cases,  may  admit  assets  by  his  pleading. 
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But,  where  proof  oi  assets  is  necessary,  nothing  will  sup- 
ply the  want  of  it.  A  title  defectively  set  forth  may  be 
cured  by  a  verdict,  but  .where  the  jt^f  of  the  action  is  not 
stated,  It  is  never  cured.  In  this  case  the  descending  of 
assets  to  the  heir  constituted  the  very  gist  of  the  action. 


JVHEy 

1807. 


Wood* 

FOBD*iheir 
againtt 

PXNDLB- 


TOH. 


BotU^  for  the  appellee.  With  respect  to  the  objection 
that  the  plaintifF  did  not  deduce  her  title  from  the  ancestor 
under  whom  she  claimed,  the  act  of  jeofails  is  decisive  on 
the  point;  and  some  hundreds  of  cases  might  be  cited  to 
prove  its  application.  If  the  ^  lands,  Sec.  descended,^ 
how  could  they  come  to  her,  unless  she  was  in  a  situation 
to  take  by  descent? 

But,  it  is  said,  that  the  manner  in  which  the  title  was 
lost  ought  to  have  been  specified.  This  has.  been  suffici- 
endy  done,  by  stating  that  the  defendant  had  no  titie^  as 
to  the  land  for  which  damages  were  claimed.  It  is  ad- 
mitted that  the  declaration  is  imperfect;  but  it  makes  out 
a  case  in  which  there  were  covenants  by  the  ancestor 
which  devolved  upon  the  heir.  He  is  expressly  bound ; 
and  might  have  committed  a  breach  as  to  some  of  the  co- 
venants. He  pleads  that  there  was  no  breach  by  himself; 
the  verdict  of  the  jury  has  falsified  his  plea;  and  the  court 
will  intend  that  damages  were  given  for  a  breach  actually 
committed  by  him.  The  most  that  can  besud  is,  that  the 
title  is  defectively  set  forth. 

The  defenduit  had  no  right  to  complain  that  the  whole 
breaches  were  not  put  in  issue.  Hie  parties  may  waive 
part  of  the  issue,  if  they  think  proper. 

But  it  is  objected,  that  the  jury  have  not  found  assets. 
If  they  had  done  so,  they  would  have  gone  out  of  the  issue : 
for  they  were  only  charged  as  to  the  breach  of  the  cove- 
nants. Like  the  case  of  an  executor;  if  he  ^X^vAJuUy  ad" 
minhiered,  assets  must  be  found;  otherwise  not.  Why 
should  a  difference  be  made  in  the  case  of  heirs? 

He  cited  the  case  of  Cohoona  v.  Purdie^  (a)  as  decbive  (a)  3  Cd/i, 
of  the  last  point.  ^^' 

Randolph^  in  reply,  insisted  that  the  defects  in  the  de- 
claration' and  pleadings,  were  too  much  a  matter  of  sub- 
stance to  be  aided  even  by  the  omnipotence  of  the  statute 
of  jeofails.  In  suits  and  bonds  with  collateral  conditions, 
it  has  always  been  held  necessary  to  assign  specially  the 
breaches  of  which  you  complained,  in  order  that  the  de- 
fendant might  be  prepared  to  answer.     So,  in  a  case  like 
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JuKE»       Ae  present,  where  the  plaintiff  charges  an  eviction,  it  is 
1807.       equally  necessary  that  hie  should  state  by  whom;  that  the 
^— ^V^-— ^  defendant  may  be  enabled  to  meet  the  allegation* 

Wood-  ^^  ^^  ^^^  necessity  of  finding  assets ;-— there  is  an  es- 

ford's  heir  sential  difference  between  an  heir  and  an  executor.  An  heir 

agahut      is  not  answerable  unless  he  have  assets  by  descent;  but  an 

^*nf*fJ**'     executor,  representing  the  person  of  the  testator,  and  being 

possessed  of  all  his  goods,  immediately  on  his  death,  has 

nothing  to  do,  when  a  debt  is  presented,  but  to  inquire 

into  its  justice,  and  ascertain  wh^er  the  assets  of  his 

testator  will  enable  him  to  pay  it« 

The  case  in  3  Call  is  not  like  the  present.  There,  the 
heir  had  pleaded  a  false  plea  relative  to  the  assets. 

Tuesday  June  9fA.— By  the  whole  Court,  judgment 
affirmed. 


TON. 


Wednesday  WiTHERINTON   against  M'DOKALD* 

Vithyme. 

In  an  action      This  was  an  appeal  from  a  judgment  of  the   District 

of  eiectment.  Court  of  Hardy ^  rendered  in  an  action  of  ejectment.  The 

not  bc^ntto^  plaintiff  (the  now  appellee,)  claimed  under  a  patent  dated 

ducedto        May  26,  1791;   the  defendant  (the   present  appellant,) 

pR've  that  a  under  one  dated  June  28, 1792.         • 

patent  was         Qn  the  trial,  before  the  Jury,  the  defendant  offered  evi- 

obtuned.'''      d«ice  to  show  that  the  survey  upon  which  the  plaintiff^s 

r  patent  was  founded  was  illegal;  and  also  offered  to  prove 

$tfere^  whe-  that  the  said  patent  was  obtained  upon  a  certificate  signed 

e2^e/cvi.      ^  Charles  Lewis  as  Clerk  of  the  Land  Office,  (instead  of 

dence  is  ad-  being  signed  by  his  Register  or  his  Deputy  i)  which  evi- 

mii8i>le  tliat  dence  the  Court  would  not  permit  to  go  to  the  jury:  to 

obui^d  TT  ^^^  opinion  the  defendant  objected,  and  tendered  a  bill 

JraJT  ^^  exceptions,  which  was  signed  and  sealed  by  the  Court. 

There  was  a  verdict  and  judgment  for  the  plaintiff;  from 

which  the  defendant  took  an  appeal  to  this  Court. 

Page^  for  the  appellant.  The  question  to  be  submitted 
to  the  consideration  of  the  Court  is,  whether  it  be  compe- 
tent  to  a  party,  on  the  trial  of  an  ejectment,  to  impeach  the 
validity  of  a  patent.  It  is  understood  to  have  been  de- 
cided in  this  Court,  in  the  case  of  Hambleton  o.  JVells^  that, 
where  the  defendant  wished  to  prove  that  the  patent  un- 
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0 

der  which  the  plaintiiF  claimed  had  been  fraudulendy      Jokb, 
^obtained,  he  ought  to  have  been  permitted  to  introduce      1807. 

evidence  for  that  purpose*.  The  District  Court  refused  to  ^— y ' 

permit  such  evidence  to  go  to  the  juryj  and  this  Court  ^ixhebih- 
reversed  that  judgment.  ton 

agmntt 

Judge  RoAN£|  inquired  whedier  the  case  of  Hambkton  M*Domald. 
V.  Wells  had  ever  been  reported.  On  being  answered  in  ^ 
the  negative ;  he  observed  that  he  had  a  MS.  note  of  it^ 
copied  from  one  in  the  hand  writing  of  Judge  Pendleton; 
and,  if  no  better  report  could  be  had,  he  would  submit  that 
to  the  inspection  of  the  Court  ;*  of  its  accuracy  he  had  no 
doubt,  though  it  was  but  a  brief  note. 

Judge  Lyons.  That  case  was  determined  on  a  division 
of  the  Court,  of  three  Judges  to  two.  Three  were  of  opi- 
nion that  the  fraud  might  be  inquired  into  at  law,  and  two 
that  it  could  only  be  relieved  against  in  equity.  But  the 
law  has  never  been  deemed  to  be  setUed  on  one  decision^ 
where  there  has  been  nearly  an  equal  division  of  the 
Court. 

Stuart^  for  the  appellee.  If  the  court  is  satisfied  that 
this  case  does  not  come  within  the  reason  of  the  case  of 
Hambleton  v.  Wells,  so  far  as  that  was  decided  on  the 

*  HambUton  et  at.  v.  WeiU,  Appeal  from  Monongalia  District  Court. 

WdU,  plaintiff' V.  Hambleton  et  aU.  defendants  in  ejectment  Defen- 
dants oifered  in  evidence  1st,  a  copy  of  a  Proclamation  of  Geo.  3,  to  grant 
lands  to  certain  officers  and  soklieTs ;  2ndly»  as  also  the  testimony  of  wit- 
nesses to  show,  that  the  deed  of  the  lessor  was  g^ranted  to  Sarah  Gibbet 
Kpresentative  of  y.  M^'Nalbv,  and  not  to  the  soldier  himself,  as  is 
necessary  by  the  proclamation ;  Srdly,  and  further,  to  prove  by  said 
witnesses  that  theie  never  was  a  survey  made  by  any  county  surveyor 
properly  commissioned,  and  that  the  lessor  of  the  plaintiff*  (tiie  patentee,) 
was  actually  privy  thereto,  and  procured  a  plat  to  be  returned  without  a 
survey  actually  made :  and,  4thly,  two  witnesses  to  prove  an  actual  set- 
tlement by  y.  Cox,  before  the  warrant  to  Gibbe;  which  settlement  was 
recognized  by  commissioners,  and  by  assignment  by  Cox  to  Decker:  and 
Stilly,  a  deed  in  favour  o^  Decker,  (in  consequence  of  said  certificMe  and 
assignment,)  by  the  Govemour  of  Virginia. 

In  September,  1790,  the  District  Court  overruled  all  the  testimony,  ex- 
cept as  to  the  deed  last  recited,  which  alone  they  declared  admissible 
testhnony  for  the  Jury.  The  defendants  appealed. 

The  Court  of  Appeals,  ^une  1791,  decided  «<  That  the  District  Court  v 
*'  erred  in  not  permitting  the  appellants  to  give  evidence,  that  the  appel- 
'*  lee  procured  the  plat,  on  which  the  patent  was  obtained,  to  be  returned 
**  to  the  office,  knowing  that  an  actual  survey  had  not  been  made,  and 
'*  which,  if  proved,  would  make  the  grant  vmd  at  law.  Judgment  rever* 
*'  sed,  and  cause  remitted,  with  directions  to  admit  that  evidence  to  be  i 
"  entered  into,  but  none  of  the  other  matters  offered  by  the  defendants 
**  and  rejected  by  the  Court.** 
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]vv%f      queitioD  of  fraud ;  and  fhtit  the  other  points  in  it^  which  are 

1 807.      applicable  to  the  case  now  to  be  decided^  have  already  been 

'  settled,  it  will  be  unnecessary  to  trouble  the  Court  with  an 

WxTHB&xa-  argument.     But,  if  the  Court  should  entertain  any  doubt 

TON        on  the  subject,  he  would  wish  to  be.  indulged  with  a  few 

againat      remarks. 

M'D0NAI»D. 

Judge  Tucker  mentioned  his  having  signed  a  bill  of 
exceptions  while  on  the  Circuit,  (in  the  case  of  Laird  v. 
Donnahue^  which  had  since  gone  off  for  want  of  prosecu- 
tion,)  in  order  to  bnng  a  case  similar  to  that  of  Hambieton 
and  others  v*  Wells  again  before  the  Court.  He  professed 
himself  not  satisfied  with  that  decision.  But' his  opinion 
might  have  been  hastily  made  up;  and,  if  he  had  taken  an 
erroneous  view  of  the  subject,  he  wished  to  be  convinced 
of  his  errour.  He  was  therefore  in  favour  of  an  argur 
rnent. 

Judge  Roane  observed  that,  as  the  case  now  before  the 

Court  did  i^ot  prevent  a  question  of  fraud,  he  could  not 

think  an  argument  necessary.     The  Court  of  Appeals,  in 

.    the  case  of  Hambkton  and  others  t;.  WeUs  affirmed  the 

(   judgment  of  the  District  Court  as  to  all  the  points,  except 

/  \^  ^    that  which  revolved  the  question  of  fraud.  On  that  point 

the  Judges  divided;  but  he  presumed  they  would  have 
been  unanimous,  on  all  the  other  points. 

Judge  Tucker  then  remarked,  that,  as  no  fraud  was 
alleged  in  this  case,  he  did  not  see  the  propriety  or  net 
cessity  of  an  argumenV 

The  Judges  severally  delivered  their  opinions. 

Judge  Tucker  considered  the  evidence  as  properly 
rejected  by  the  District  Court,  and  was  in  favour  of  affir- 
ming the  judgment.  [See  his  opinion  given  more  at  large 
on  the  next  day«] 

Judge  Roane.  Every  point,  which  occurs  in  this  case, 
has  already  been  setded  in  the  case  of  Hambkton  and 
others  o.  WelUy  and  properly  decided,  I  am  therefore  of 
opiiuon  that  the  judgment  ought  to  be  affirmed. 

Judge  Fleming  was  of  the  same  opinion;  he  was  satis* 
fied  that  the  point  had  already  been  settled. 


^. 
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Judge  Lyons.     My  own  opinion,  in  the  case  of  Mam*      Jvve, 
ikton  and  others  v.  Wellsj  was,  and  still  is,  that,  at  law,  no      1807. 
evidence  cam  be  adduced  to  inipeack  a  patent.   I  am  for  ^— ^y— -^ 
affirming  the  judgment.  Witheeim. 

Toir 

Thursday^  June  11.  Judge  Tu<:ker,  (after  stating  the      wintt 
case)  delivered  the  following  opinion.  M«Dokali>. 

There  being  no  suggestion  oi  fraud  on  the  part  of  the     \ 
plaintiff  in  obtaining  his  patent,  in  this  case  we  are  relie-       ; 
ved  from  the  necessity  of  discussing  the  decision  of  this 
Court,  in  the  case  of  Jlambleton^  Bradford  and  others  v* 
>F(p//ff,  Jime  term  1791,*  in  which  the  defendant  offered  to 
prove  the  plaintiff  to  have  been  guilty  of  a  fraud  in  obtain- 
ing his  patent,  by  procuring  a  plat  to  be  returned  to  the 
Register's  office,  knowing  that  an  actual  survey  had  not 
been  made.  By  a  note  of  that  case  yesterday  read  in  Court 
hy  one  of  the  Judges,  who  copied  it  from  a  note  of  the  late 
President,  Mr.  Pendleton^  it  appears  that  other  extraneous 
evidence  was  offered  and  rejected  by  the  Court  on  the  trial 
of  that  cause ;  such  as  a  copy  of  the  proclamation  of  Geo. 
.3,  to  grant  lands  to  certain  officers  and  soldiers ;  2dly,  tes- 
timony of  witnesses  to  show  that  the  deed  (perhaps  the 
-patent)  of  the  lessor  of  the  plaintiff  was  granted  to  Sarah 
Gibbs^  the  representative  of  John  M^Nalby^  and  not  to  the 
soldier  himself,  as  was  necessary  by  the  proclamation ;  3dly,         « 
witnesses  to  prove  an  actual  settlement  by  James  Cox  be- 
fore the  warrant  to  Gibbs,  which  settlement  was  recogni- 
zed by  the  commissioners;  and  an  assignment  by  Cox  to 
Decker.     All  which  testimony  this  Court  appears  to  have 
considered  as  properly  rejected.   The  evidence  offered  in 
the  present  case  appears  to  me  to  stand  upon  the  same 
footing.  It  might  perhaps  have  availed  upon  a  caveat;  (a 
proceeding  calculated  to  prevent  the  emanation  of  a  pa-  v 
tent;)  where  the  party  applying  for  ittdoes  not  proceed  in  » 
the  manner  which  the  law  requires  :f  but,  a  patent  being 
the  highest  evidence  of  a  complete  /e/a/ title,  and  a  matter 
of  record;  no  evidence,  not  in  itself  sufficient  to  avoid  it, 
ought  to  be  admitted  to  go  to  a  jury  on  the  trial  of  an    / 
ejectment.     I  am  therefore  of  opinion  that  the  judgment  J 
be  affirmed.  y 

Judges  Roane,  Fleming,  and  Lyons  expressing  them- 
selves satisfied  with  the  opinions  delivered  yesterday,  the 
judgment  of  the  District  Court  was  unanimously  affirmed. 

*  See  7W«r*«  Blaci,  vul.  3,  pa.  261,  note  10. 
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JuNs,  Hook  mgmmt  Ilos&* 

1807.  ^ 

^'-^  V*-^^       On  an  appeal  from  a  decree  of  the  Superiour  Covrt  of  / 

Chancery  for  the  Richmond  District  pronounced  hy  tbp 

mlr^'    late  Judge  of  that  Court. 

Oa  abUlln  This  was  a  cause  of.  much  expectation  snd  of  coiiside- 
si>ecifickper-  ^^^  importance  as  it  respected  the  sum  in  controversy; 
formance  of  but  the  points  of  law  presented  to  the  consideration  of  the 
an  agree-  Court  were  confined  within  very  narrow  linuts  indeed* 
Court  oiT  ht  ^^  principal  point  on  which  the  case  turned,  and  diat 
not,  in  lieu  <^  which  the  Court  seems  to  have  decided,  was,  whether 
thereof,  to     ^uch  contumacy  in  the  defendant  as  woidd  aulhorize  ft 


decree  a  sum  .^^m^  of  equity  to  presume  against  him  as  a  spoliator,^ 
toUu?^J\m^  would  also  warrant  a  decree  for  a  sum  ofwu^nmf  when  the 
may  condi-  bill  was  brought  for  the  spedfick  execution  of  an  agreement. 
tionallyi  Another  point  was,  whether  an  attachment,  and,  after* 
Qlilthis  ^^^^^  *  ^"t  of  sequestration  were  regulariy  awarded  in 
election.  this  case. 
cither  to  pay 

^t'"°rf'^'  The  case  was  diis:  Ross  filed  a  bill  against  Hook  in  the 
the  agreed""  High  Court  of  Chancery,  about  the  year  1793,  for  die 
ment.  speci-  purpose  of  obtaining  a  settlement  of  the  affiurs  of  a  men* 
fically,  cantile  connexion  which  they  had  formed  in  1771 ;  and  ob- 

In  such  case  ^^"^^  ^*  order  for  an  account.  On  the  30th  of  March, 
if  the  defen-  1795,  an  agreement,  sometimes  called  a  compromise,  was 
dant  be  guil-  made  between  them ;  and  on  the  succeeding  day,  Ross^  in 

ty  ef  contu-  >^vhat  is  Styled  a  missive,  which  was  meditated  in  the 
macy,andthe  . '  j       V  •      i  •      -^     ir 

Court,  from  compromise,  proposed  a  change  m  the  compromise  itself^ 

the  want  of  and  Hook  assent&d  to  the  missive. 

^^^^A^A^ .  The  terms  of  this  compromise  not  having  been  execa- 

'^nit^dL  ^^4  ^y  ^^^^'  **^**  ***  *^  y^^  ^'^^^^  brought  the  present 
c/m«,  be  not  suit  in  the  High  Court  of  Chancery.  The  bill  stated  the 
able  to  direct  partnership  to  have  existed  between  them  in  the  year 

STrfomM^  ^  ''^"'  ^^  ^''^^^^  *^**  ^^  ^  interest  of  three  fourths  and  \ 

a  sum  of  mo'  ^ook  of  one  fourth;  and  that  the  business  was  to  be  con-  N{ 

ney  may,  in  ducted  by  Hook;  that  Ross  sued  Hook  for  an  accoont  (re* 
b^d"*""a'^'  ferring  to  the  suit  first  mentioned,)  and,  an  order  having 
f^  the*  pur-  -^^^  made  to  that  effect,  an  agreement  was  entered  into, 
post  of  com-  constituting  all  Hookas  property  partnership  stock,  and 
pellini: the  giving  to  Ross  two  thirds  and  to  ^o^ii  one  third;  that 
such'e^W^'*  Hook'wovXti  not  render  the  account,  and  in  other  respects 
dence.  *'  specially  perform  his  said  agreement*^*  The  proceedings 

in  the  former  suit  and  the  agreement  were  said  to  be  an* 

A  writ  of  Be« 

qacstration  •  /„  odimn  tpdiatvrU  omnia  pratuiwtntur. 
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nexed;  and  the  prayer  df  die  bill  was^  that  Hook  **  miffht     '  June, 
^  Ar  c^mpelkd  spedaUy^'^  to  perform  the  said  agreement^       1807. 
to  execnte  the  necessary  ^*  conveyaQces,  and  to  pay  to 
^  jRos$  what  might  be  due  to  him,  &c." 

Aa  attachment  for  not  answering  having  been  served      agaiwt 
upon  Ifooij  in  March  1800,  the  usual  general  order  for        Ho!»s. 
taking  the  bill  for  confessed  nUi  was  entered;  a  copy  of 
which  was  delivered  to  Hook  on  the  6th  of  May  following,  cannot  regu- 

In  August  1800,  Hook  answered,  and  admitted  that  on  ^^^y  ^**- 
the  30th  of  March  1795,  he  entered  into  the  said  agree-  sheriff's*rc. 
ment  or  compromise,  which  was  intended  absolutely  to  turn  of  <«  non 
settle  and  put  an  end  to  the  former  suit,  and  include  all  "^  itnfentw" 
Acir  disputes;  though  it  was  a  harsh  compromise  to  him,  2^„,*^Jfop 
and  assented  to  while  he  was  in  difficulty;  considering  contempL 
which,  he,  for  some  time,  believed  that  J^oss  would  not  in- 
sist upon  the  execution  of  it  to  the  extreme.    After  the 
compromise,  he  expected  the  suit  had  been  dismissed. 

Hook  further  answering,  admitted  that  the  copartnery 
began  in  1771,  but  said  it  was  to  continue  for  seven  year^ 
oi^;  that,  during  that  period,  the  trade  was  a  losing  one; 
goods  being  retailed  on  credit  as  low  as  65  and  75  per 
cent,  advance  on  sterling  cost,  and  tobacco  producing  loss 
in  its  sales  in  1771,  1772,  and  1773 ;  in  1774  the  Revolu- 
tion was  commencing,  and  in  1775  imports  and  exports 
were  stopped;  and,  before  any  considerable  collections 
could  be  made,  depreciation  of  paper  money  took  place: 
that  Hook  put  his  all  into  JRos^s  hands  at  the  commence- 
ment of  the  copartnery,  being  about  ^^1300  sterling,  and 
JSo99  received  many  of  the  debts,  but  Hookj  until  after 
1775  and  1776,  had  but  litde  of  the  partnership  money  i 
that  die  money  realized  by  Hook  was  at  a  great  loss ;  that 
Hookas  present  property  had  been  acquired  by  his  efforts 
since  the  partnership  ceased;  that  the  goods  were  import^- 
cd  through  Rosses  parmers  and  correspondents,  and  pen- 
haps  at  prices  improperly  advanced;  and  that  Hook  had 
made  great  payments  to  Ross* 

On  die  22d  day  of  September,  1800,  the  accounts  were 
referred  to  a  commissioner;  but  on  the  3rd  of  October, 
1800,  on  Rosses  motion,  that  order  was  set  aside,  and  the  , 

commissioner  was  directed  to  state  an  account  of  pay- 
ments since  the  30di  of  March  1795;  and  of  the  lands, 
slaves,  goods,  and  credits  of  Hook  on  that  day; -—To  esti- 
mate die  value  of  those  lands,  sla\  es,  and  goods,  and  to  re- 
port the  rents  and  profits. 
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June,  On  the  10th  of  March  1801,  the  commissioner  repor* 

1807.       ted,  and  stated  his  appointments  for  a  meeting  as  follows: 

^— V"— '   5th    November,    1800;— i?05j    attended,    not    HooL^^ 

Hook       ^^^  December,  Boss  filed  an   account  of  pajrments  by 

M^aitut      Hook*-^Hook  attended,  and  business  was  adjourned  from 

ioss.       day  to  day,  that  Hook  might  propose  axompromise.  Hook 

said,  that  he  could  not  render  the  accounts  required  by 

the  decree  of  October  3,  1800.    The  commissioner  then 

prepared  a  statement,  showing  how  Hook  was  to  perform 

the  decree,  and  appointed  the  20th  of  February  1801,  for 

a  meeting. — Ross  appeared  with  every  paper:  Hook  did 

not. 

On  the  11th  of  March  1801,  an  attachment  was  awar- 
ded against  Hook  for  refusing  to  attend  the  commissioner; 
upon  which  the  return  made  by  the  sheriffs  was  **  not 
found  within  my  bailiwick.^'* 

On  the  26th  of  May  1801,  a  sequestration  was  awarded 
against  Hook  to  enforce  his  attendance  before  the  c6m- 
missioner. 

This  severe  process  was  executed  in  the  most  minute 
manner;  an  inventory  was  returned  of  HooVs  estate,  and 
he  was  deprived  of  the  whole.  The  sequestrators,  in  their 
report,  set  forth  the  immense  injury  to  wl)ich  Mook  was 
subjected  by  the  operation  of  this  process. 

On  the  7th  of  October  1801,  the  Court  ordered  the 
lands  to  be  rented  out,  and  the  other  estate  to  be  sold;  and 
allowed  the  sequestrators  five  dollars  per  day.  A  report 
of  the  sales  made  by  them' was  returned  to  Court. 

On  the  petition  of  Hook  for  a  supersedeas  to  the  se- 
questration, and  offering  other  security,  (which  consisted 
of  a  deed  of  trust  for  the  whole  of  his  property)  the  su- 
persedeas was  awarded,  and  the  sequestrators  were  to  ob- 
tain three  dollars  per  day  for  their  trouble.  The  sales  had 
commenced  when  the  supersedeas  reached  ^a  part  of  the 
sequestrators.     The  remaining  property  was  relieved. 

On  the  20th  of  November  1801,  the  commissioner  of  the 
Court  {Mr.  Wm.  Hdy)  reported,  that  in  obedience  to  the 
order  of  the  3rd  of  October  1 800,  he,  on  the  23rd  of  Octo- 
ber 1 801 ,  gave  Hcuk  notice  to  attend  at  his  office  on  the  said 
20th  of  November  1801,  with  the  books,  &c.  from  1771  to 
the  30th  of  March  1795;  that  the  parties  attended  but 
Hook  would  not  produce  them;  and  the  commissioner 
suggested  that  the  order  for  referring  the  accounts  made 
in  the  old  suit  should  be  resumed  and  acted  upon:-— he 
proceeded  accordingly,  and  entered  into  a  lengthy  and 
able  detail  to  justify  his  proceedings.     He  then  took  the 
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depositions  of  two  witneases  to  shognr  the  statentent  *  of 
accounts  from  the  books  of  Xoss  and  Booi:^^ht  procee- 
ded to  report  as  to  the  compromise  of  the  30th  of  March 
1795,  and  endeavoured  to  show,  from  the  conduct  of  hook 
Hooky  that  it  ought •;iot  to  form  the  basis  of  the  account:  afoirat 
he  then  proposed  a  certain  mode  of  adjustment  to  the  par-  Has. 
ties;  which  was,  that  the  sequestrated  property  should  be 
included  in  a  deed  of  trust  to  secure  JSosSj  except  some 
particulars  which  were  noted;  and  Hock  assented  to  it, 
unless  disapproved  by  his  counaeL  The  commissioner 
now  professed  to  state  the  accounts  as  they  stood  before 
the  compromise,  to  introduce  the  payments  made  by 
HooL  and  the  credits  due  to  him  under  ths  mem<>randimi 
referred  to  in  the  compromise.  The  grounds  of  this 
statement  are  the  books  and  the  testimony  of  ^^itnesses; 
and  the  copartnery  is  extended,  beyond  •  die  date  of  the 
compromise  (the  30th  of  March  1795)  to  the  25th  of  De- 
cember 1795. 

At  the  same  term  that  this  accoimt  was  returned  into 
Court,  Sos8  pressed  the  consideration  of  it:  Hookas  counsel 
opposed  it  as  being  contrary  to  the  practice  of  the  Court, 
and  because  it  was  impossible  for  them,  in  the  short  pe- 
riod allowed,  to  possess  themselves  of  the  necessary  in- 
formation, to  do  justice  to  their  client* 

On  the  2nd  of  March  1802,  Hookas  counsel  filed  ex- 
ceptions to  the  report  of  the  commissioner,  to  which  Ross 
replied.  Among  the  items  excepted  to  was  an  allowance 
to  yohn  F.  Price^  the  agent  of  RosSj  in  discovering  to  the 
sequestrators  the  property  of  Hook* 

On  the  24th  of  March  1802,  the  decree  of  the  chan- 
cellor was  rendered.  It  overruled  the  exceptions  of  Hookas 
counsel  and  decreed  against  him  £  16,347  4  7^  with  in- 
terest on  £  12,229  12  2i  from  the  first  of  January  1802; 
and  allowed  the  sequestrators  five  dollars  a  day. 

From  this  decree  Hook  took  an  appeal  to  the  Supreme 
Court  of  Appeals. 

Several  papers  which  were  before  the  Master  Commis-* 
sioner  were  deposited  by  him  with  the  Clerk  of  the  Supe- 
riour  Court  of  Chancery  after  the  decree  was  pronounced* 
These,  on  the  motion  of  Hook^  were  certified  to  thd  Court 
W  Appeals  to  avail  only  what  that  Court  should  suffer 
them  to  avail.  Among  these  papers  were  many  filed  by 
Ross;  but  such,  as  were  important  to  the  cause,  and  desi- 
red by  Hooky  to  be  filed  with  the  record,  were  specially 
noted.  They  are  the  following:  1.  A  letter  from  Hook  to 
Rossy  of  September,  1795,  complaining  of  the  hardship  of 
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die  compitmiiae^'i-^*  Hookas  tiMwer,  ffled  in  order  to  be 

relieved  from  the  attachment.^-^.  An  agreement,  •ome*' 

times  called  a  miasive,  between  Hook  and  Ro$9^  dated 

H«#K       March  31, 1795,  and  the  memorandum  thereto  annexed. 

ilfoiVwi      4f  A  deposition,  and  Booths  answer  showing  why  the 

H.#ti«       books  could  not  be  procured«-*«'5«  Hook^B  petition  to  the 

Chancdor  requesting  him  to  inspect  die  answer,  wUch 

could  not  be  filed  under  the  then  circumstances;  Ro9^a 

reply;  and  HooCb  reply  to  him.-*^.  The  compromise,  or 

compound,  between  Robb  and  Hooky  of  March  dO,  1795* 

This  cause  was  very  elaborately  and  very  aUy  argued 
by  the  Forney  Genercdy  Rando^h  and  Wiciham  for  the 
appellant,  and  by  Warden  and  Caikf  for  the  appellee.  Most 
.  dP  the  argument,  however,  having  relation  to  the  procee** 
dings  in  the  cause  in  die  Superioor  Court  of  Chancery, 
and  the  report  of  the  Master  Coaunissioner,  which  was 
no  further  sanctioned  by  the  Court  of  Appeals  than  as  the 
sum  reported  by  him  was  to  stand  as  a  security  for  the 
appellant's  compliance  widithe  specifick  agreement, of  the 
aoth  of  March  1795,  and  with  the  modification  of  dial 
agreement  expressed  in  the  missive  of  the  next  day,  it  will 
be  unnecessary  to  notice  many  of  the  paints  made  by 
counsel  in  the  course  of  their  argument. 

On  the  part  of  the  appellant  it  was  contended  that  die 
compromise  was  the  true  basis  of  setdement;  that  the  af- 
fiidrsof  Hook  and  i?o^  being  various  and  complicated,  it 
was  important  to  both  to  end  the  controversy,  which  might 
have  grown  out  of  the  suit  of  1793.  This  furnished  a 
sufficient  motive  to  Robs^  to  enter  into  the  compromise  of 
1 795,  which  being  executed  with  all  the  solemnities  of  law, 
and  founded  on  a  valuable  consideration,  completely  put 
an  end  to  all  preexisting  controversies  and  essentially 
changed  the  relations  of  the  parties.  Yet  the  Commis- 
sioner had  re;ported,  and  the  Chancellor  decreed,  as  if  no 
compromise  existed*  That,  on  general  principles,  die 
decree  could  not  be  supported.  The  bill  having  been 
brought  for  a  specifick  performance,  diat  alone  ought  to 
have  been  decreed.  That,  even  if  Hook  were  in  contempt, 
still  it  would  neither  justify  the  proceedings  against  him, 
nor  would  it  warrant  the  decree  of  the  Court,  for  a  sum  of 
money  grounded  on  a  report  which  professed  to  open  the 
old  accounts,  as  if  they  had  not  been  closed  by  the  com- 
promise. All  that  could  have  been  done  was  to  presume 
against  him  as  to  those  subjects  which  were  embraced  by 


Ummt 


In  thb  SlftT  TBAa  M  m  COMMONWEALTH.  US 

thi^  agreexa^it,  or  to  auajait  bim  to  pmoa  for  tk^  coot 
tempt.  But  it  was  denied  that  J£ook  was  guiky  of  M17 
contempt:  for  M  only  refused  to  produce  books  mid  pa* 
pers  which  the  Commissioner  had  no  right  to  call  for.  It 
was  said  that  an  unusual  degree  of  precipitancy  had  nuurk^  mmmntt 
ed  the  progress  of  this  cause  in  die  Superiour  Court  of  Row. 
Chancery,  which  not  only  put  it  out  of  the  power  of  MoaJk 
to  obey  the  process  of  the  Court,  but  deprived  him  of  W 
opportunity  of  canvassing  the  report  of  the  Commissi^mer^ 
which  was  eminendy  erroneous,  principally,  because  it 
proceeded  on  the  basis  of  the  old  suit  of  1793,  although 
that  suit  ought  to  have  been  considered  as  at  an  aid;  it 
entered  into  inquiries  foreign  to  the.  compromise  1  itcon^ 
tinned  the  copartnery  from  March  to  December  1795, 
when,  in  truth,  it  was  considered  in  the  compromise  and 
missive  united  as  having  terminated  in  March;  it  blended 
together  the  rights  under  the  original  copartP^sry,  and 
those  under  the  compromise^  as  if  they  had  been  the  sam^ei 
it  abandoned  the  idea  of  a  specifick  execution  ai  one  no* 
ment,  at  another  resumed  it,  and  at  length  included  tbe 
l^operty  of  ffooi^  acquired  independently  of  the  copart^ 
nery,  in  the  fate  of  the  affairs  of  the  copartnery;  it  violar 
ted  the  principles  which  have  been  established  by  thia 
Court  concerning  paper  money,  debtSf  and  credits;  and  its 
items  were  in  very  many  instances  plainly  erroneous^ 
For  these  reasons  it  wa^  contended  that  the  report  ought 
lo  be  remitted  to  the  Chancery  for  i^efbrmation. 

With  respect  to  the  writ  of  sequestration,  it  was  a  prov- 
cess  seldom  resorted  to  in  this  country,  and  in  the  appli- 
cation of  it  we  must  be  guided  entirely  by  the  practice  of 
the  Courts  in  England  professing  Chancery  jurisdiction* 
There  being  no  statutory  provision  on  the  subject  in  Vir<- 
^nia,  and  the  consequences  of  the  writ  being  more  cala- 
mitous than  any  other  known  in  the  law,  every  precauti<m 
used  in  England  to  guard  against  the  oppression  of  the 
subject  ought  to  be  stricdy  observed  in  this  country  to 
prevent  the  oppression  of  the  citieen.  By  compariag  the 
preliminary  steps  taken  in  this  case  with  the  practice  in 
England  it  will  be  found  that  there  has  been  a  very  essen^* 
laid  departure  from  the  process  used  in  the  Comrts  of  that 
countty  previous  to  awarding  the  writ  of  sequestration. 
Not  only  has  some  of  the  intermediate  process  been  en* 
tirely  omitted^  but  the  writ  itself  was'  grounded  on  the  re- 
turn of  the  Sheriff  ^^  not  found,"  when  it  could  alone 
have  been  authorized  by  the  return  of  the  Sergeant  at 
arms  of  the  Court  of  Chancery.    The  reason  why  the  re* 
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JovB»       turn  of  the  Sergeant  at  arms  is  necessary  must  be  obviouff* 
1 807«       He  is  an  officer  of  this  Court  recognized  by  law,  {a)  and  may 
^*— — y"— ^    execute  its  process  in  any  part  of  the  Commonwealth ; 
HtiaK       ^^  Sheriff  m  this  State,  as  in  England,  is  confined  in  the 
againtt      execution  of  his  process  to  the  limits  of  his  own  county. 
Hoa*>       It  might  often  happen  that  a  party  would  be  absent  from 
his  county  on  indispensable  business  when  a  process  was 
Q^\  Vol   dl^ctcd  to  the  Sheriff  oi  that  county.    If  then  the  return 
p.64/ch.64^  of    the   Sheriff  "  not  found,"   should  be   sufficient   to 
Sect.  10.        ground  this  process,  a  man  might  be  liable  to  all  the  con- 
sequences of  a  contempt,  without  even  knowing  that  he 
had  been  called  on  to  perform  an  order  of  the  Court.  But 
the  .Sergeant  at  armSy  not  being  confined  to  any  particu* 
lar  county  in  the  State,  may  pursue  those  against  whom  he 
has  process  into  any  part  of  the  Commonwealth,  if  they 
should  not  be  found  in  their  own  proper  county :    and  die 
Court  will  never  proceed  to  a  writ  of  sequestration  till  it  is 
justified  by  a  return  of  its  own  officer*     Such  Jbeing  the 
•    caution  observed  in  England  in  favour  of  the  liberty  of  the 
subject  $     what  godd  reason  can  be  given,  why  we  should 
dispense  with  it  in  this  country,  especifdly  when  there  is 
no  statute  authorizing  our  Courts  to  narrow  its  limits  f 
Even  if  Hook  had  been  guilty  of  a  contempt,  still,  after 
presenting  his  petition  to  the  Chancellor,  and  obtaining  a 
supersedeas  to  the  writ  of  sequestration,  it  might  have 
been  supposed  that  his  contempt  was  cleared,  and  that  he 
stood  before  the  Court  as  any  other  person.  I'here  existed 
then  no  rig^t  to  go  back  to  his  former  conduct:  much  less 
right  was  there  to  presume  against  him  a  swn  ofmonetf^ 
when  all  that  could  have  been  presumed  was  that  he  had 
lands,  slaves,  and  personal  estate.   As  to  the  claim  for  an 
extra  allowance  to  John  F*  Pricey  the  agent  of  J?o««  before 
the  sequestrators,  it  was  inadmissible,  because  the  seques- 
tration itself  was  irregularly  issued. 

It  was  adso  argued  that  the  attachment  issued  irregularly 
in  this  case,  because  it  was  absoiute  in  the  first  instance, 
and  was  moreover  grounded  merely  on  the  report  of  the 
commissioner;  whereas,  to  authorize  an  attachment,  a  ride 
nisi  ought  to  have  preceded  it,  and  it  must  appear  that 
some  process  or  specifick  order  of  the  Courts  which  had 
been  served  upon  the  party,  had  been  disobeyed.  On  this 
point  and  the  doctrine  of  sequestrations,  the  counsel  for 
the  appellants  cited,  1  Harr.  Ch.  Prac.  242, 245, 250, 246^ 
254r,  256,  257, 259,  322,  323.  2  Comyn^s  Dig.  36.  6  Bac* 
Mr.  GwiL  edit.  136.  GM.  Ch.  17. 2  Solicit.  Guide^  519. 
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On  the  part  of  the  appellee  it  was  insisted,  that  the  con-        Jove, 
duct  of  Hook^  in  contemning  the  process  of  the  Court  and       1 807. 

defying  its  justice,  imposed  on  the  Judge  and  the  Com-  ^— v ' 

missioner,  the  necessity  of  resorting  to  the  measures  which  ftooK 
had  been  pursued;  that  it  was  impossi()le  for  Ross  to  ajs^ahst 
ascertain  the  situation  of  the  property  embraced  by  the  ^"^5- 
compromise,  or  the  mutations  which  it  had  imdergone 
since  the  date  of  that  instrument,  unless  a  discovery  could 
be  had  from  Hook;  that  Hook  having  refused  to  make  any 
disclosure,  or  to  furnish  the  necessary  books  and  papers, 
the  Chancellor  was  warranted  in  directing  the  Commis- 
sioner to  presume  against  him  as  a  spoliator,  and  tomake  the 
best  report  he  could  from  the  documents  which  could  be 
procured;  that  the  Commissioner  was  justified  in  calling 
for  the  books  of  Hook  and  Ross^  because  all  the  property 
was  constituted  partnership  effects,  by  the  compromise, 
and  without  an  examination  of  the  books  it  was  impossi- 
ble to  tell  what  debts  were  due  to  the  firm ;  consequently 
the  account  could  not  be  taken  without  them,  under  the 
circumstances  of  this  case  the  Commissioner  was  compel- 
led to  resort  to  that  evidence  which  was  in  his  power. 
Soss  had  it  in  his  power  to  prove  the  original  partner- 
ship and  stock  in  trade ;  and  a  report  was  made  up,  (groun- 
ded on  those  data,)  allowing  a  very  moderate  profit  upon 
the  capital  employed,  which  produced  a  larger  sum  than 
that  decreed  by  the  Chancellor. 

Although  a  Court  of  Chancery  may  commit  to  prison 
for  a  contempt,  in  suppressing  documents,  yet  there  is  no 
necessity  for  doing  so.  A  shorter  course  may  be  pursued. 
The  Court  may  presume  against  the  party  immediately, 
and  he  may  avoid  the  presumption  by  complying  with  the 
mandates  of  the  Court*  Every  thing  may  be  presumed 
in  odium  spoliator  is:  (Ji)  and,  where  the  party  is  in  posses-  /^\  j  p,jnrtns. 
sion  of  documents,  and  suppress  them,  the  Court  may  pre-  732. 
sume  at  once,  (c)  (0  2  P.Wni». 

The  decree  of  the  Chancellor  was  right  in  directing  a 
sum  of  money  to  be  paid  instead  of  a  specifick  execution 
of  the  compromise.  That  Hook  was  originally  indebted  to 
Ross^  was  clearly  proved;  and  it  was  only  necessary  to 
allow  the  latter  a  reasonable  profit  on  his  stock,  and  com- 
pensation for  his  trouble,  to  ascertain  the  amount  of  that 
debt.  Though  the  compromise  would  have  been  advan- 
tageous to  Ross^ytt^  as  Hook  refused  to  give  any  informa- 
tion concerning  the  property,  it  was  impossible  to  take  any 
account  of  it;  and  it  is  now  too  late  for  him  to  avail  him- 
self of  his  own  act  or  to  claim  the  benefit  of  the  compro- 

U  U 
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June,       misc.     If  the  cause  were  sent  back,  there  would  be  no 
^  18Q7>  ^  chance  for  justice ;  because  the  whole  process  of  the  Couit 
^"^^-y^"^  had  before  been  tried  without  effect.     But,  if  the  Court 
Hook      should  not  be  inclined  to  adopt  the  report  of  the  Commis* 
againtt     .  sioner,  founded  on  die  data  already  mentioned,  it  would 
•        be  proper  to  adopt  the  second  report,  grounded  on  the  re* 
pon  of  the  sequestrators  and  such  other  evidence  as  could 
be  collected,  with  respect  to  the  value  of  the  property  in- 
cluded in  the  deed  of  compromise,  and  to  decree  the  pay- 
ment of  money.     The  property  having  been  restored  to 
Hook  after  the  discharge  of  the  sequestration,  the  presump- 
tion is,  that  part  of  it  has  either  been  consumed  or  sold  by 
him.  If  the  decree  should  be  for  a  specific k  performance, 
it  would  produce  endless  litigation :  for,  Hook  having  con- 
veyed away  the  property,  the  purchasers  might  contend 
that  it  was  not  liable  in  their  hands,  in  consequence  of  the 
want  of  either  actual  or  implied  notice. 

With  respect  to  the  process,  it  was  argfued  that  the 
attachment  issued  regularly,  and  was  a  proper  foundation 
for  a  writ  of  sequestration.  There  is  a  known  difference 
between  process  of  contempt  issuing  after  and  before  ap- 
pearance. If  the  party  have  not  appeared,  he  is  considered 
not  rectius  in  curia;  but,  after  appearance,  he  is  supposed 
to  be  conusant  of  all  the  proceedings  in  the  cause.  A  rule 
will  be  granted  to  shoxv  cause  in  the  one  case,  and  not  in 
the  other.  The  rules  of  proceeding  in  a  Court  of  Chan- 
cery were  adopted  from  the  cannon  and  civil  laM',  with  a 
mere  variation  in  the  names  of  the  process.  If  the  party 
once  appear,  none  of  the  previous  process  is  necessary. 
All  that  is  required  is,  that  the  party  shall  have  notice  of 
slcheq^rac.  ^^  order.  (</)  It  is  believed  that  the  rule  to  show  cause 
778.  Hdr,CL  never  issues  in  England,  if  the  contempt  appear  upon  the 
Pr.  G61.  record,  (e)  The  report  of  the  Commissioner  is  conclusive 

^^L^'i^  ^^'  as  the  CTound  of  an  attachment,  f  H  Hook  ought  to  have 
num,  70.  81.  shown  why  the  order  ought  not  to  have  been  complied 
1  Horo.  £x'  with ;  because  it  is  settled  that,  unless  exceptions  be  par- 
Ti6  ^^^  ticularly  pointed  out,  the  report  of  the  Commissioner  will 
(/)  ffov,  stand  confirmed  of  course,  (ji')  The  sequestration  issued 
£xdi.  Prac.  properly.  (Ji)  The  return  oi  the  Sheriff,  who  is  the  only 
^00.2^  officer  known  in  our  laws,  to  execute  process,  is  equal  to 

223*^2  Voto5.  ^^^  of  a  Sergeant  at  arms.  This  is  a  mere  fanciful  officer; 
Rxcheq.  Prac.  and  his  ser\'ices  would  have  been  dispensed  with  in  Eng- 
297,  298.  3  land,  had  not  the  Court,  on  his  complaining  of  the  innova- 
^^B^  ^^^  ^^^^  which  deprived  him  of  his  fees,  agreed  to  continue 

g)  3  C«//.22  Ibid,  382. 

Gilb,  For.  Rum.  85.  Ifinder's  Prac.  136.  1  How.  Exchfq.  Prac  77^. 
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the  old  process,  for  his  benefit  alone,  (i)  The  books  of       June, 

practice  in  England  prove  that,  on  a  return  of  non  est  in-       1807. 

ventua  on  an  attachment,  a  sequestration  issues,  (i)  The  ^^ — y^— ' 

difference  between  process  before  and  after  appearance  or       Hook 

judgment  is  laid  down  in  5  Bac.  Abr.  239.  Crc.  J  a*  57  7  •       agaiuu 

6  Com.  Dig.  632.  Barnes's  Notes  322.  Solicit.  Guide^  486«        »<>«»• 

There  was  no  necessity  for  a  specifick  order  for  Hook  to  (/)  Preced.  in 

produce  the  books ;  because  it  is  the  constant  order  of  the  Chan.  553. 

Court  that  the  Commissioner  has  aright  to  require  what-  Si)  ^  ^^/^^' 

til'  11  A      Prac  254. 

ever  is  necessary  to  enable  him  to  take  the  account.  As 
to  the  precipitancy  which  had  been  complained  of,  it  would 
be  seen  that  the  cause  had  been  depending  more  than 
three  years  f  and  as  Hook  had,  in  no  stage  of  die  business, 
except  when  he  was  under  the  operation  of  process  of 
contempt,  come  forward  to  show  cause  against  any  of  the 
orders  taken  in  die  cause,  the  presumption  is,  that  he 
thought  them  right,  as  they  in  truth  were,  and  according 
to  the  settled  practice  of  the  Court. 

With  respect  to  the  claim  for  compensation  to  John  jp. 
Price^  it  was  contended  by  the  counsel  of  Ross  that  it  was 
just  and  proper.  All  that  the  sequestrators  could  do  was 
to  ascertain,  from  the  records,  and  from  other  informa- 
tion, that  Hook  possessed  certain  property.  But  the  pro- 
perty could  neither  be  identified  sufficiently,  nor  could  it 
be  collected  without  the  aid  of  some  person,  who  had  some 
knowledge  of  its  situation.  The  services  oijohn  F.  Price 
were,  therefore,  necessary  to  enable  the  sequestrators  to 
perform  their  duty,  and  the  sum  allowed  vety  reasona- 
ble. 

Thursday  J  June  25  th,  the  Judges  delivered  their  opi-  wh^turethe 

nions.  re^Iar  pro- 

ceedings 

Judge  Tucker.     I  shall  at  present  only  notice  that  whereon  to 
part  of  the  decree  which  relates  to  the  order  of  sequestra-  writ  of  se- 
tion  and  the  expenses  attending  it,  which  Hoot  was  direct-  questration. 
ed  to  pay ;  and  which,  if  the  order  of  sequestration  was 
regular,  he  was  bound  to  pay. 

That  Hoot  was  in  contempt  for  not  obeying  the  order 
of  October,  1800,  I  think  unquestionable  from  the  parti- 
culars noticed  in  the  Commissioner's  report:  I  therefore 
hold  the  order  for  the  attachment  for  such  contempt  to 
have  been  perfectly  regular,  that  being  the  first  process  of 
contempt;  (2  Sol.  Gutde^  511.)  and  generally  obtained  of 
course,  on  affidavit  (Jbid.  512.)  and  die  Sheriff  is  the  pro- 
pel* officer  to  execute  it.  (Jbid.  515.)  And  if  he  returns  a 
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June,      non  est  inventus j  thereon,  an  attachment  with  proclama^ 
1807.      tions  issues.  (Gilb.  Ch.  35.)  Upon  this  process  two  returns 

^— V ^   may  be  made ;  either  a  non  est  inventus.^  upon  which  an 

ifooK  attachment  with  proclamations  issues  of  course^  or  a  Cepi 
ajfaitut  Corpus:  if  he  returns  the  latter,  the  next  step  is  a  Habeas 
Ross.  Corpus  to  bring  up  the  body;  for  the  Sheriff  cannot  cany 
him  out  of  his  county.  (6ilb.  Ch.  70.)  And,  if,  upon  an 
attachment  for  not  performing  a  decree,  the  SheriflF  re- 
turns Cepi  Corpus^  and  lets  the  party  to  bail,  (which  he 
should  not  do^  where  the  writ  is  marked  for  the  execution 
of  a  decree,)  there  a  sequestration  is  granted  immediately. 
(^Ibtd.  191.)  So,  if  he  be  brought  up  by  Habeas  Cor  pus y 
and  will  not  perform  the  decree,  but  obstinately  lies  in 
prison.  {Ibid.  191,  192.  Ross  v.  Cohile^  3  Ca//,  382.)  If 
upon  an  attachment  with  proclamation,  the  SheriflF  return 
non  est  inventus j  a  commission  of  rebellion  issues;  and, 
if  upon  that,  a  non  est  inventus  be  returned,  the  Sergeant 
at  arms^  who  is  the  immediate  officer  of  the  Court,  is  sent 
to  seek  him.  {Gilb.  Ch.  35.)  And  this  officer  our  law  ex- 
pressly authorizes  the  Court  to  appoint.  (L.  F.  1794.  C. 
64.  S.  10.)  And  he  may  execute  the  order  of  the  Court 
in  any  part  of  the  State,  where  the  party  may  be  found, 
which  the  Sheriff  could  not;  and  he  might  also,  as  I  con- 
ceive, bring  up  the  body  of  the  party  in  contempt,  without 
committing  him  to  the  Jail  of  the  County,  and  waiting  for 
a  Habeas  Corpus^  as  the  SheriflF  must.  After  all  this  pro- 
cess, if  a  non  est  inventus  be  returned,  a  sequestration 
.  issues.  (Gilb.  Ch.  35^  36.)  All  this  is  analogous  to  the  pro- 
cess to  compel  an  appearance  as  detailed  and  explained. 
(Gilb.  Ch.  18,  77.)  And  when  once  a  defendant  is  in  con- 
tempt, he  must  clear  it  before  he  can  be  heard.  {Ibid*  34, 
216.) 

According  to  these  authorities  (there  being  no  express 
direction  in  our  laws  upon  the  subject,)  the  order  of  se- 
.  questration  was  premature  and  irregular.    And  had  Hook 

appealed  from  it  he  might  have  reversed  it.  But,  instead 
of  appealing,  he  made  a  voluntary  oflFer  to  execute  the 
deed  of  trust  for  performing  the  decree,  upon  which  the 
.  sequestration  was  superseded.  But  his  subsequent  con- 
duct was  equally  contumacious  as  it  had  been  before;  and 
therefore  he  is  not  entitled  to  the  favour  of  the  Court. 
But  the  sequestration  being  irregular,  he  ought  to  be  re- 
lieved from  paying  all  the  expenses  of  it,  and  from  pay- 
ing those  of  yohn  F.  Price^  the  plaintiflF^s  agent:  but  the 
regular  expenses  of  the  sequestration  ought  to  be  borne 
between  the  parties,  for  the  reasons  stated  in  the  decree, 
in  which  I  concur  with  the  Court. 
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Judge  Lyons  was  of  opinion  that  the  sequestration  was      Juns> 
improperly  awarded.  ^  1S07*  ^ 

Judges  Fleming  and  Roane  did  not  express  thir  sen-  Hook 

timents  upon  that  point,  except  so  far  as  they  concurred  in  against 

the  following  opinion,  which  was  entered  as  the  decree  of  «^08s. 
the  Court. 

**  This  day  came  the  parties  by  their  counsel,  and  the 
**  Court,  having  maturely  considered  the  transcript  of  the 
"  record  of  the  decree  aforesaid,  and  the  arguments  of 
*'  counsel,  is  of  opinion  that  the  said  decree  is  erroneous 
*'  in  this,  that  it  doth  not  direct  a  specifick  performance  of 
*'  the  contract  of  compromise  concluded  between  the  par- 
*'  ties  on  the  thirtieth  and  thirty-first  days  of  March  1795, 
**  so  far  as  it  was  in  the  power  of  the  Court  to  decree  the 
**  same— Therefore,  it  is  decreed  and  ordered, 
**  that  the  said  decree  be  reversed  and  annulled,  ex- 
**  cept  so  far  as  it  may  be  affirmed  by  the  decree  of  this 
'*  Court  hereafter  pronounced ;  and  that  the  appellee  pay 
^^  to  the  appellant  his  costs  by  him  expended  in  the  pro- 
*'  secution  of  his  appeal  aforesaid  here— And  the  Court 
*'  not  approving  of  <he  special  order  of  sequestration 
*'  made  by  the  Court  in  this  cause,  upon  the  return  of  "  not 
^^found'*^  made  on  the  attachment  theretofore  issued  against 
*'  the  appellant,  John  Hook^  for  his  contempt  in  refusing 
**  to  attend  the  Commissioner,  pursuant  to  a  former  order 
*''of  that  Court,  which,  according  to  the  established  course 
*'  of  proceeding  in  courts  of  equity,  was  wholly  irregular ; 
**  nor  approving  of  so  much  of  the  said  decree  as  directs 
^^  the  appellant  to  pay  all  the  expenses  incurred  in  the 
'*  execution  of  that  irregular  proceeding,  including  the 
^  compensation  due  to  John  Fleming  Price  (who  appears 
"to  this  court  to  have  been  the  special  agent  of  the  appel- 
*'  lee  David  Ross)  for  the  services  rendered  by  him  on 
"the  same  occasion;  doth,  for  these  reasons,  so  far  re- 
"  VERSE  AND  ANNUL  THE  SAID  DECREE;  yet  considering 
"that  the  said  John  Hook  might,  if  so  disposed,  have 
"  appealed  from  the  said  order  of  sequestration,  and  that 
*'  both  his  former  and  subsequent  contumacy,  and  con- 
"cealment  of  the  information  which  he  was  bound  to 
**  have  given,  do  not  entitle  him  to  the  favour  of  a  Court 
"  of  Equity,  and  also  considering  the  deed  of  trust  volun- 
"  tarily  tendered  to  the  Court,  and  executed  by  him,  to 
"  obtain  a  removal  of  the  said  order  of  sequestration,  as 
^^  furnishing  at  this  time  the  most  effectual  means  of  en- 
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June,       "  forcing  his  compUance  with  the  decree  whic^  this  Court 
180r.      «*  is  about  to  make,  it  is  therefore  decreed  and  or- 
^^-^V'— -^  '*  dered  by  the  Court  that  all  the  expenses  which  were 
Hook       "  incurred  in  the  execution  of  the  said  order  of  seques- 
agai«^      **  tration ;  (except  the  allowance  made  to  the  said  John 
Ross.       «  Fleming  Price  for  his  sendees)  be  paid,  the  one  half  by 
"  the  said  yohn  Hook^  and  the  othex  half  by  the  said  David 
"  Ross;  and  that  the  said  David  Ross  do  moreover  pay  the 
"  expenses  of  the  said  jfohn  Fleming'  Price  his  agent.  And 
"  this  Court  proceeding  to  pronounce  such  further  decree  as 
**  the  said  Superiour  Court  of  Chancery  should  have  pro- 
^^nounced,  it  is  further  decreed  and  ordered  that, 
'^  unless  the  appellant  jfohn  Hook  do  and  shall,  on  or  before 
"  a  certain  day  to  be  appointed  by  the  Superiour  Court  of 
^^  Chancerv  for  the  Richmond  District,  make  out  and  render 
"  upon  oath,  or  other  satisfactory  evidence,  to  the  ssud  Su- 
**  periour  Court  of  Chancer}' or  the  Com«iissioncr  thereof,  if 
**  directed  to  do  so  by  that  Court,  a  fair  schedule  of  tvtry 
*^  species  of  property  inlands,  monies,  slaves,  goods,  debts, 
•   **  and  chattels  of  every  kind  whatsoever,  which  he  had  in 
^^  possession,  or  any  odier  person  for  his  use,  or  to  which  he 
^^  was  entitled  by  any  bargain,  contract,  claim,  or  demand 
"  whatsoever,  either  in  law  or  equity,  on  the  thirtieth  day 
^^of  March  1795,  with  the  exceptions,  and  those  only, 
^^  particularly  mentioned  and  enumerated  in  the  indenture 
"  of  compromise  made  and  concluded  between  the  parties 
^^  on  that  day,  and  do  also  make  out  and  render,  upon  oath,  or 
^^  other  satisfactory  evidence  as  aforesaid,  a  fair,  just,  and 
true  inventory  of  the  new  goods  on  hand  and  in  the 
possession  of  the  said  John  Hook^  or  any  other  person 
'*  for  his  use,  on  the  thirty-first  day  of  March  1795,  and 
^^  debit  himself  therewith  in  account  Wtth  Ross  and  Hook 
^^  at  the  first  cost  and  charges;  and  a  like  inventory  of  the 
^^  remains  of  the  old  goods,  then  also  on  hand,  as  aforesaid, 
^^  and  debit  himself  therewith  as  he  shall  in  his  conscience 
"judge  them  to  have  been  worth,  according  to  their  quali- 
*'  ty ;  and  a  like  inventory  of  all  the  rye  then  on  hand,  as 
^^  aforesaid,  and  debit  himself  therewith  at  the  rate  of  two 
^^  shillings  and  nine  pence  per  bushell,   according  to  the 
^^  true  intent  and  meaning  of  a  supplementary  agreement 
**  between  the  parties  made  and  concluded  the  thirty-first 
**  day  of  March  1795  aforesaid;  and  do,  moreover,  make 
*^  out  and  render  upon  oath  or  other  satisfactory  evidence 
*^  as  aforesaid,  a  just  and  true  account  of  all  his  dealings 
^^  and  transactions  from  the  day  and  year  last  mentioned 
to  the  twenty-fifth  day  of  December  1795,  including 
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^*  both  days,  so  far  as  the  same,  according  to  the  true  in« 
*^  tent  and  meaning  of  the  said  indenture  ot  compromise, 


Hook 

against 


^^  and  the  suppiementar}'^  agreement  concluded  between 
^  the  said  parties,  on  the  thirtieth  and  thirty-first  days  of 
**  March  1795  respectively,  V ere  made  for  the  benefit,  or 

on  the  joint  account  of  the  said  Ross  and  Hook;  inclu-       Koss. 

ding  in  such  account  a  just  and  true  roll  or  list  of  all 
^^  lands,  tenements,  slaves  and  their  increase,  with  their 
"  respective  prices  and  cost,  which,  he  the  said  John  Hooky 
**  hath  acquired  or  is  entitled  to,  either  in  law  or  equity, 
*'  by  virtue  of  any  land  warrant  or  warrants  acquired,  or 
"  by  virtue  of  any  bargain,  contract,  or  purchase  whatso«- 
"  ever,  made  or  concluded  with  any  person  or  persons 
*'  whatsoever,  at  any  time  before  the  twenty-fifth  day  of 
"  December  1795,  or  on  that  day;  together  with  a  just 
**  and  true  account  of  the  rents,  issues,  profits,  hire,  or 
**  annual  value  of  the  labour  of  the  slaves  and  lands,  with 
^^  the  increase  of  the  slaves,  if  any,  to  the  satisfaction  of  the 
'*  said  Superiour  Court  of  Chancery,  so  as  to  enable  the 
**said  Superiour  Court  of  Chancery  or  the  commissioner 
**  thereof  to  make  and  state  a  fair  and  just  account  thereof, 
^^  and  to  direct  and  make  a  fair  and  equitable  dividend  of 
*'  the  same  between  the  parties,  according  to  the  true  intent 
"  of  the  compromise  and  agreement  between  the  parties  be-r 
*'  fore  mentioned ; — so  much  of  the  decree  of  the  said  Supe- 
**  riour  Court  of  Chancery, pronounced  on  the  twenty-fourth 
*'  day  of  March  1802,  as  declares  the  balance  due  from  the 
**  said  John  Hook  to  the  said  David  Ross  to  amount  and  be 
*'  equalto  sixteen  thousand,  three  hundred  and  forty-seven 
**  pounds  four  shillings  and  seven  pence  halfpenny^  with  in- 
**  terest  on  the  balance  of  the  principal  money  (being  twelve 
"  thousand,  two  hundred  and  twenty-nine  pounds,  twelve 
**  shillings  and  two  pence  three  farthings,)  from  the  first 
**  day  of  Januarj'^  1802,  until  the  said  twenty- fourth  day 
"  of  March  1802,  with  the  costs  incurred  by  the  plaintiff 
**  in  prosecuting  his  suit,  exclusive  of  the  expenses  incur- 
"  red  in  executing  the  order  of  sequestration  and  of  the 
**  compensation  due  the  said  John  F.  Price  the  agent  of 
"the  plaintiff  as  herein  before  mentioned  be  affirmed; 
"  and  that  Andrew  Donald^  William  Mitchell  of  Liberty ^ 
*'  Thomas  Lumpkin^  Samuel  Hancock  and  Joseph  Dicken- 
**  son  all  of  Bedford  County,  and  James  Penn  of  Campbell 
"  County,  or  the  survivor  or  survivors  of  them,  or  a  ma- 
"jority  of  such  survivors,  or  such  other  person  or  persons 
"  as  the  said  Superiour  Court  of  Chancery  shall  appoint 
"  for  that  purpose,  do  thereafter  proceed  to  make  a  fair 
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June,  ^^  and  equitable  dividend  and  allotment  between  the  par- 
1 807«  ^^  ties  of  all  and  singular  the  lands,  slaves,  and  their  in- 
U— .^_>  (( crease  and  other  property  comprised  or  intended  to  be 
Hqq^  *'  comprised  in  the  indenture  of  compromise  concluded 
agairut  "  between  the  parties  on  the  thirtieth  day  of  March  1795, 
Ross.  t*  with  the  exceptions  therein  mentioned,  and  such  as  may 
**  be  contained  or  meant  to  be  contained  in  the  supple- 
**  mentary  agreement  concluded  also  between  the  parties 
^^  on  the  succeeding  day,  so  far  as  the  same  have,  or  shall 
^^  come  to  the  hands,  possession,  or  knowledge  of  the  said 
*'  commissioners  aforenamed,  or  such  others  as  may  be  ap- 
"  pointed  by  the  said  Superiour  Court  of  Chancery ;  and  that 
*'  they  do  allot,  assign,  appoint,  deliver,  transfer,  and  con- 
"  vey  to  the  said  David  Ross^  his  heirs,  executors,  and  ad- 
**  ministrators,  two  tliird  parts  of  all  and  singular  the  said 
*'  lands,  tenements,  slaves,  and  other  property,  according 
"  to  the  quantity,  quality,  and  value  of  the  same,  as  his 
"  share  or  dividend  of  the  capit^d  stock  of  the  copamer- 
"  ship  of  Ross  and  Hook^  and  allot  the  remaining  one  third 
*♦  part  to  die  said  John  Hook^  his  heirs,  executors,  and  ad- 
*'  ministrators ;  debiting  the  said  David  Ross  with  the 
*'  lands,  slaves,  and  other  property  in  his  dividend,  accor- 
**  ding  to  the  true  value  thereof,  as  an  offset  or  discount 
*'  against  the  said  sum  of  sixteen  thousand,  three  hundred 
*'  and  forty-seven,  pounds  four  shillings  and  seven  pence 
**  halfpenny,  with  the  interest  thereon  pronounced  to  be 
*'  due  to  the  said  David  Ross^  by  the  decree  of  the  Supe- 
*'  riour  Court  of  Chancery  aforesaid:  and,  if,  after  such. 
*'  dividend  and  offset  made,  any  ballance  shall  remain  due 
"  to  the  said  David  Ross  from  the  said  John  Hook^  then 
*'  the  person  or  persons,  by  whom  such  dividend  and  offset 
"  shall  be  made,  or  any  two  or  more  of  thetn,  shall  pro- 
<*  ceed  to  sell  and  convey  so  much  of  the  lands,  slaves,  and 
**  property  allotted  by  them  to  the  said  John  Hook  for  his 
"  dividend  as  aforesaid,  or  so  much  of  the  lands,  slaves, 
"  and  personal  estate,  comprised,  meant,  or  intended  to  be 
"  comprised  in  the  indenture  of  trust  made  and  concluded 
*'  between  the  said  John  Hook  of  the  one  part,  and  the 
"  said  Andrexv  Donald^WiUiam  Mitchell^oi  Liberty;  Tho* 
"  mas  Lumpkin^  Samuel  Hancock^  and  Joseph  Dickenson^ 
"  all  of  Bedford  County,  and  James  Penn  of  Campbell 
"  County,  in  such  manner  as  the  said  Superiour  Court  of 
*'  Chancery  shall  direct,  as  may  be  sufficient  to  discharge 
"  the  said  balance,  and  that  the  same  be  paid  to  the  said 
"  Ross  in  satisfaction  of  the  said  decree,  and  in  full  of  the 
"  demand  stated  in  his  bill:  and,  in  case  the  lands, slaves, 
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**  and  property  so  to  be  sold  to  make  up  such  balance,       June, 
"shall   prove  insufficient  to  discharge  the  same  as  afore-       1807. 
"  said,  that  then,  and  in  that  case  the  said   jfohn  Nook  do    ^'— — y — — ' 
pay  the  balance  thereafter  remaining  to  the  said  David      hook 
Ross ;  and    that  the  said  jfohn  Hook  do  moreover,  at       against 
*'  such  time,  or  times,  and  in  such  manner  as  the  said  Su-       Ross. 
**  periour  Court  of  Chancery  shall  direct,   make  and  exe- 
"  cute,  or  cause  to  be  made  and  executed,  a  good  and  suf- 
"  ficient  conveyance  or  conveyances   in  law  and  equity, 
"  according  to  the  nature  of  his  estate  and  interest  in  the 
**  lands,  tenements,  slaves,  goods,  and  chattels  which  shall 
*'  and  may  be  appointed  to  the  said  David  Ross  for  his 
**  dividend  and   proportion  of  the  same,  with  a  special  ' 

''  warranty  for  the  same,  according  to  the  tenor  and  effect 
"  of  the  said  indenture  of  compromise:  and  that  the  said 
**  David  Ross ^  on  his  part,  do  execute  and  deliver  to  the 
"  said  yohn  Hook  such  a  guarantee  at  the  said  Superiour 
"  Court  of  Chancery  shall  direct,  for  securing  the  said 
*'  Hook  against  all  debts  contracted  in  Great  Britain  on 
"  behalf  of  the  said  Ross  and  Hook,  and  also  for  any  con- 
**  tract  made  by  the  said  jfohn  Hook  for  account  of  Rocs 
"  and  Hook,  or  by  the  said  David  Ross  for  the  same  ac- 
**  count.  And  that  so  much  of  the  residue  of  the  said 
"  decree  pronounced  by  the  said  Superiour  Court  of 
"  Chancery  as  is  not  contrary  to  this  decree,  be  likewise 
"  AFFIRMED.  But  in  casc  the  said  yoh7i  Hook  shall,  upon 
"  oath  or  other  satisfactory^  evidence,  render  to  the  said 
"  Superiour  Court  of  Chancery,  to  the  satisfaction  of  the 
"  said  Court,  a  fair  and  just  schedule,  inventories,  and 
"  accounts,  as  herein  beforementioned,  so  as  to  enable  the 
**  said  Superiour  Court  of  Chancer}^  or  the  Commissioner" 
"  thereof  to  make  and  state  a  fair  and  just  account  between 
**  the  parties,  and  to  direct  and  make  a  feir  andeqiiitablc 
"  division  of  the  capital  or  joint  stock  of  the  said  Ross 
"  Biid^Hook,  and  to  adjust  and  settle  the  accounts  between 
"  them,  finally,  according  to  the  true  intent  and  meaning 
"  of  the  compromise  and  supplementary  agreement  be- 
"  tween  the  said  parties  herein  belorenientioned,  then 
"  and  in  that  case  so  much  of  the  decr^^e  of  the  said  Supe- 
"  riour  Court  of  Chancery,  pronounced  on  the  twenty^ 
"  fourth  day  of  March  1802,  as  declares  the  balance  due 
"  from  the  said  yohn  Hook  to  the  said  David  Ross  to 
"  amount  and  be  equal  to  sixteen  thousand,  three  hundred 
"  and  forty-seven  pounds,  four  shillings  and  seven  pence 
*'  halfpenny,  and  as  directs  the  payment  of  the  same  by 
"  the  said  jfohn  Hook  to  the  said  David  Rois  with  interest 
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June,  "  on  twelve  thousand,  two  hundred  and  twenty  nine 
1807.  "  pounds,  twelve  shillings  and  two  pence  three  farthings 
^ — V — "^  "  part  thereof,  or,  in  default  of  such  payment  by  the  said 
Hook  "  John  Hooky  as  directs  the  sale  of  the  lands,  slaves,  and 
against  **•  Other  property  comprised  or  intended  to  be  comprised 
Ross.  it  jn  iiiQ  indenture  made  the  fourth  day  of  December  1804, 
"  between  the  said  yohn  Hook  of  the  one  part,  and  Andrew 
*'  Donald  and  others  of  the  other  part,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  that  decree,  by  commis- 
sioners therein  after  named,  in  manner  therein  prescri- 
bed, and  that  the  money  to  ht  produced  by  such  sale  be 
"  paid  to, the  said  David  Ross y  in  satisfaction  of  the  said 
"  decree,  and  of  the  demands  in  his  bill,  and  the  sur- 
"  plus  of  the  proceeds,  of  the  sale,  if  any,  be  paid  to  the 
"  said  John  Hooky  and  if  the  proceeds  thereof,  together 
"  with  the  sums  secured  by  the  bonds  taken  by  the  seques- 
"  trators  for  property  sold  or  slaves  hired  out  by  them, 
"  under  a  prior  order  of  that  Court,  shall  prove  insufii^ 
**  cicnt  for  the  discharge  of  the  sums  of  money,  interest, 
*'^  expenses  and  costs  therein  directed,  that,  in  that  case, 
*'  the  said  John  Hooky  do  pay  the  balance  to  the  said 
"  David  Ross;  and  as  appoints  commissioners  to  execute 
"  that  decree,  be  reversed  and  annulled;  and  that  the 
"  commissioner  of  the  said  Superiour  Court  of  Chancery, 
*'  or  such  other  person  as  that  Court  shall  appoint,  do 
"  thereafter  proceed  to  state  an  account  of  all  payments 
"  made  by  the  said  Hook  to  the  said  RosSy  since  the  thir- 
**  tieth  day  of  March  1795,  and  do  moreover  form  a  roll 
*'  or  list  of  the  lands  and  tenements  whereof  the  said  yohn 
**  Hook  was  seised  on  that  day,  or  which  he  hath  acquir- 
"  ed,  or  is  entitled  to,  either  in  law  or  equity,  by  virtue  of 
"  any  land  warrant  or  land  warrants  acquired,  or  any  bar- 
"  gam,  sale  or  contract  whatsoever,  made  or  concluded  by 
"  the  said  John  Hook  with  any  person  or  persons  whatso- 
"  ever,  at  any  time  before  the  25th  day  of  December 
"  1795,  or  on  that  day,  with  the  exceptions,  ancf  those 
"  only,  mentioned  in  the  deed  of  compromise  concluded 
*'  between  the  parties  on  '  the  thirtieth  day  of  March, 
\*  1795,  together  with  an  inventory  of  the  slaves  and 
their  increase,  monies,  goods,  debts,  and  chattels, 
constituting  the  capital  or  joint  stock  of  the  said  ^Ross 
"  and  Hook  on  that  day,  according  to  the  true  intent  and 
*'  meaning  of  the  said  compromise,  with  an  estimate  of 
"  the  said  lands  and  slaves,  and  an  account  of  the  said 
"  goods,  old  and  new,  and  rye  then  on  hand,  according 
**  to  the  true  intent  and  meaning  of  the  supplementary 
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**  agreement  concluded  between  the  parties  on  the  thirty 
**  first  day  of  March  1 7^5 ;  and  also  an  account  of  the 
**  profits  of  that  copartnership  from  the  said  thirtieth  day 
**  of  March  1795,  to  the  twenty-fifth  day  of  December       ^ 
''  following,  including  both  days ;  excluding  from  that  ac-       againtt 
^*  count  any  profit  which  the  said  John  Hook^  may  have        Ross. 
**  made  on  the  new  or  bid  goods,  or  rye  on  hand  on  the 
**  thirty-first  day  of  March  1795,  which,  according  to  the 
**  terms  of  the  supplementary  agreement  of  that  day,  be- 
*'  came  his  private  property,  from  the  time  he  may  have 
"  taken  an  inventory  thereof;  together  with  an  account  of 
*^  the  rents,  issues,  hire,  and  profits  of  the  lands  and  slaves, 
*'  either  in  the  hands  of  the  said  John  Hook^  or  of  the 
*'  sequestrators  appointed  by  a  former  order  of  the  said 
Superiour  Court  of  Chancery,  with  the  sums  secured 
by  the  bonds  taken  by  the  sequestrators,  for  the  proper- 
"  ty  sold,  or  the  slaves  hired  out  by  them  under  that  or- 
*'  der;  and   state  a  final  account   between  the   parties, 
**  crediting  the  said  David  Rosa  with  two  third  parts,  and 
**  the   said  John  Hook  with  one  third  part  of  the  said 
*'  capital  or  joint  stock,  and  debiting  each  with  whatsoe- 
"  ver  he  hath  received  or  may  receive,  on  a   division 
*'  thereof,  as  hereafter  directed,  in  lands,  slaves,  and  other 
*'  specifick  property,  or  in  money  or  otherwise,  on  ac- 
"  count  of  his  proportion  or  share  thereof;  and  that  the 
*^  said  lands,  slaves,  and  other  specifick  property,  and  the 
"  debts  due  to  or  belonging  to  the  said  capitsd  or  joint 
"  stock,  be  divided  and  apportioned  by  commissioners  to 
**  be  appointed  by  the  said  Superiour  Court  of  Chancer)'-, 
"  according  to  quality,  quantity,  and  valu«,  between  the 
"  said  parties;  assigning  to  the  said  David  Ross  two  third 
**  parts,  and  to  the  said  John  Hook  one  third  part  of  the 
*'  same,  and,  after  such  division  and  allotment  made,  that 
**  the  said  John  Hook^  upon  receiving  from  the  said  Da^ 
*'  vid  Ross  such  a  guarrantee  as  the  said  Superiour  Court 
"  of  Chancery  shall  direct  to  be  executed  by  him  for  sc- 
**  curing  the  said  Hook  against  all  debts   contracted  in 
*'  Great  Britain,  on  behalf  of  the  said  Ross  and    Hooky 
**  and  from  any  contract  made  by  the  said  John  Hook  for 
*'  account  of  Ross  and  Hooi^  or  by  the  said  David  Ross^ 
"  on  the  same  account,  do  seal,  execute,  and  deliver,  or 
"  cause  to  be  executed  and  delivered  to  the  said  David 
"  RosSy  at  such  time  or  times,  and  in  such  manner  as  the 
"  said  Superiour  Court  of  Chancery  shall  direct,  a  good 
^'  and  sufficient  conveyance  or  conveyances,   assignment 
'*  or  assignments,  in  law   and  equity,  according  to  the 
nature  and  interest  which   the  said  John  Hook  hath 
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'^  or  may  have  in  the   lands,  tenements,  slaves,  goods^ 
*'  chattels,  debts,  with  the  bonds  or  other  securities  for 
'^  debts,  which  may  be  appointed  and  allotted  to  the  said 
"  David  Ross  for  his  dividend  and  proportions  of  the  said 
^^  capital  or  joint  stock  of  Ross  and  Hook^  with  a  full  aud 
"  special  warranty  for  the  same,  and  do  deliver  peaceable 
^^  possession  of  the  same :  and  that  the  said  David  Ross 
"  be  debited  with  the  lands,  slaves,  and  other  specifick 
"  property,  so  as  aforesaid  comprised  in  his  share  or'divi- 
*^  dend,  and  assigned^  conveyed,  transferred,  and  delive- 
*'  red  to   him  in  pursuance   of  such  division,  according 
"  to  the  true  value  thereof,  in  the  estimate  and  account 
"  herein  before  directed  to  be  made,  as  an  offset  or  dis* 
**  count  against  his  proportion  of  tJie  said  capital  or  joint 
*'  stock  of  Ross  and  Hook^  and  also  with  all  payments  made 
^^  to  him  by  the  said  Hook^  or,  on  his  behalf  at  any  time,  • 
"  since  the'  30th  day  of  March  1795.    And  if,  after  such 
^^  dividend  and  offset,  or  discount  made,  any  balance  shall 
^'  remain  due  to  the  said  David  Ross  for  his  share  of  the 
*:^  said  capital  or  joint  stock,  or  of  the  rents,  issues,  hire 
^^  and  profits  of  the  lands  and  slaves,  that  the  same  be  paid 
"  to  the  sakl'  David  Ross,  out  of  the  monies  received  by, 
**  or  secured  by  the  bonds  taken  by  the  sequestrators  ap- 
"  pointed  by  the  said  Superiour  Court  of  Chancery  for 
"  property  sold,  or  slaves  hired  out  by  thena  uncjer  an  or- 
*i  der  of  the  said  Court,  if  sufficient  for  that  purpose,  exclu- 
"  sive  of  the  expenses  and  costs  (except  as  herein  before 
"  excepted)  by  the  decree  of  the  said  Superiour  Court  of 
*'  Chancer)^  directed  to  be  paid  thereout;  but,  if  the  same 
*'  shall  prove  insufficient  for  the  discharge  thereof,  that,  in 
*•  that  case  the  said  yohn  Hook  do  pay  the  balance  to  the 
^^  said  David  Ross ;  and  in  case  of  failure  or  default  on  the 
*'  part  of  the  taid  jfohn  Hook  in  making  such  payment, 
"  then  the  Commissioners,  who  shall  be  appointed  by  the 
**  said  Superiour  Court  of  Chancery,  to  carry  this  decree 
"  into  effect,  or  such  of  them  as  the  said  Court  shall  di- 
"  rcct,  shall  proceed  to  sell,  in  such  manner  as  the  Court 
shall  direct,  and  convey  so  much  of  the  lands,  slaves,  and 
personal  property  v»hich  may  be  allotted  to   the  ssud 
"  John  Hook,  for  his  dividend,  as  aforesaid,  or  so  much 
"  of  the  lands,  slaves  and  personal  estate  comprised  Or 
"  meant  to  be  comprised  in  the  indenture  of  trust  execu- 
"  ted  the  fourth  dav  of  December  1801,  between  the  said 
"  John  Hook  of  th(*  one  part,  and  Andrew  Donald  and 
"  others  of  the  other  part,  as  may  be  sufficient  to  discharge  ^ 
*•'■  the  said  balance ;  and  that  the  same  be  paid  to  the  said 
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^  David  Ross  in  full  Batisfaction  of  all  the  demands  stated      June, 

^  in  his  bill,  and,  in  case  the  lands,  slaves  and  other  pro-       1 807« 

^  perty,  so  to  be  sold  to  make  up  such  balance,  .shall  prove 

'  insufficient  to  discharge  the  same,  as  aforesaid,  then  the       hook 

'  said  John  Hook  shall  pay  the  balance  thereafter  remai-      agui.M 

^  ning,  to  the  said  David  Ros9$ .  But,  if  upon  such  final       Hosa. 

^  settlement  and  adjustment  oi  the  accounts  between  the 

^  parties,  as  herein  before  directed,  any  balance  shall  be 

*'  found  to  be  due  from  the  said  David  Ross  to  the  said 

^  John  Hook^  the  same  shall  be  paid  to  the  said  John 

^  Hooi^  in  like  manner  as  any   balance   which  may  be 

^  found  to  be  due  to  the  said  David  Ross  is  herein  direc- 

'  ted  to  be  paid  to  him.  And  that  the  said  John  Hook  do 

^  pay  the  costs  incurred  in  the  Superiour  Court  of  Chan- 

'  eery,  except  as  herein  before  excepted.  And  that,  upon 

^  the  said  John  Hookas  performing  this  decree,  the  said 

*  indenture  of  trust,  made  on  the  fourth  day  of  December 

*  1801,  be  delivered  up  to  him  to  be  cancelled.    And  ^o 
*'  much  of  the  decree  of  the  said  Superiour  Court  of  ^ 

Chancery^  as  is  not  contrary  to  this  decree,  is  hereby  ^ 
*'  AFFiRUED.  And  the  cause  is  sent  back  to  be  proceeded  ^ 
^  in,  in  that  Court  according  to  the  principles  in  this  decree*  y 

**  Which  is  ordered  to  be  certified  to  the  said  Superiour 

Court  of  Chancery." 


(4 


VanMETER   and  others  ar<7in^f  FuLKIMORE.  Monday. 

^  I5th  June. 

This  was  an  appeal  from  a  Judgment  of.  the  District  ^^^^  ^^g^^ 
Court  of  Hardy  rendered  in  an  action  of  debt   upon  a  judgment  be 

bond.  ^^t  aside  and 

An  office  judgment  was  obtained  against  the  defendants,  ^^/^J V^^' 
and  their  appearance  bail,  at  the  rules  held  in  the  Clerk's  tiie  appear- 
office,  in  October  1805.     At  the  May  terra  1806,  the  entry  ance  bail, 
on  the  record  is,  "  on  the  motion  of  the  defendants^  by  ^"^  '^^  **y^- 
**  their  Attorney,  the  office  judgment  is  set  aside:  and,  hispicr^^^^' 
**  thereupon,  the  appearance  bail  pleaded  payment,  upon  judgment  is 
"  which  issue  was  joined."  At  a  subsequent  term   the  to  1)c  cntcrwl 
appearance  bail  waived  his  former  plea,  and  judgment  was  ^|f  f "n^i^^/^^*^ ,^ 
entered  against  the  defendants  and  the  appearance  baiiy  for  ^c  11  as  tlie 
the  debt,  &c.  bail. 

It  was  stated  to  have  been  the  uniform  practice  of  the 
old  General  Court,  where  the  appearance  bail  defended 
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J  WE,       the  suit,  as  in  this  case,  to  suspend  the  con(iUtionaI  judg- 
1 807.      mem  against  the  principal,  till  a  final  judgment  was  obtain-^ 
^— -V~^   cd  against  the  appearance  baiL 

and  others  Judge  TucKER  observed  that,  if  there  had  been  a  con- 
a^irut  fession  of  judgment  by  th%  appearance  bail,  it  might  well 
FuLKiMOBB.  jjg  doubted  whether  it  would  not  have  been  errour  to 
enter  a  jddgment  against  the  principals;  on  the  principles 
ofthe  case  otjFw/r^r  and  others  r.  i?i^(p//,*  decided  in  April 
1805.  But  the  bail,  hiiving  waived  his  iormer  plea,  left  the 
defendants  undefended;  and  therefore  the  Court  was  war- 
ranted in  entering  up  judgment  against  them. 

By  the  whole  Court, judgment  affirmed* 

*  The  case  of  FwAer  and  others  «.  Ridddl  was  this.  After  m  condi- 
tional judgment,  the  defendants  appeared  by  attorney,  and  set  it  aside* 
and  confessed  a  judgment.  The  plaintili  then  proceeded  to  a  judgment 
against  the  appearance  bail.  This  judgment  was  reversed  by  the  Court  of 
Api'^eals;  because  the  conditional  judgment  having  been  -set  aside,  and 
the  defendants  having  appeared  by  their  Attorney  and  confessed  the 
plaintiff's  action,  the  appearance  bail  was  thereby  discharged*  and  na 
judgment  ought  to  have  been  rendered  against  liim. 


> 


Tuetday, 
16fA  Juoe. 

In  bills  in 
Chancery 
brought  for 
discoveiy 
and  for  a 
conveyance 
of  land  or  o- 
ther  Instate, 
all  persons 
interested  in 
such  land,  or 
other  estate, 
ought  to  be 
made  parties. 

• 
A  suit  in 
Chancerv  for 

m 

,  a  conveyance 
oflandincase 
th'.-  df  fen- 
dfif-t  fl.es  be- 
fore a  hnal 


Key*s  executors  against  Lambert,  representative  of 

Harmer* 

On  an  appeal  from  a  decree  of  the   High   Court  of 

Chancery. 

This  cause  was  very  ably  and  elaborately  argued  by 
the  Attorney  General  and  Hay  for  the  appellants,  and  by 
Randolph  for  the  appellee,  on  various  points;  but  the 
Court,  without  giving  any  opinion  on  the  merits^  having 
reversed  the  decree  of  the  Chancellor  on  the  ground  of  a 
want  of  proper  parties,  defendants,  and  remanded  the 
cause  to  the  Court  of  Chancer)^  for  further  proceedings, 
it  will  be  unnecessary  to  state  more  of  the  case  than  that 
part  which  has  relation  to  the  point  on  which  the  Court 
did  decide. 

The  bill  was  brought  by  Harmer  against  Martin  Key^ 
the  appellants'  testator,  for  a  discovery,  and  (among  other 
thinp:r>)  for  a  conveyance  of  two  tracts  of  land  which,  it 
was  alleged,  he  had  purchased  with  the  money  of  Harmer^ 


Kby's 

executors  * 


In  TBS  SlsT  YiAE  09  TH£  COMMONWEALTH.  S31 

(under  whom  the  appellee  claimed,)  and  for  Af^  use,  but      Jc^xBt 
had  taken  the  deeds  in  his  {Key' a)  own  name.   Pending      180r. 
the  suit,  several  abatements  took  place  by  the  death  of  the  ^-^y— ' 
complainants,  and  process  was  awarded  to  revive  in  the 
name  of  their  representatives*     At  length  Martin  Key 
died,  and  the  writ    has  revived  against  his  executors^      against 
without  making  his  heirs  or  devisees  parties.     The  Chan-   Lambert, 
cellor  decreed  the  two  tracts  of  land  to  be  conveyed  to  the     ^!^^^l^^' 
complainant,  &c.;  directed  the  payment  of  the  rents  and     Bamur. 
profits,  and  also  the  amount  of  an  account  which  had  been 
stated,  by  referees  chosen  by  the  parties  during  the  pro-  ^  b^rev^f  *d 
gress  of  the  cause,  as  a  balance  due  from  Martin  Key^  in  against  his 
his  lifetime  to  Harmer*  heirs  and  de- 

yisee&y  and 

The  Court,*  (consisting  of  Judges  Lyons,  Fleming,  Mnfholdmg^ 
and  Roane,)  after  taking  time  to  consider,  on  Friday  the  claiminj^,  or ' 
j{6^A  ^Ti^e,  delivered  the  following  opinion.  >"  »"7  man- 

•^  ,  ner  interest- 

**  That  in  bills  brought  for  discovery  and  for  a  convey-  him,  in  tlio 
'^  ance  of  land  or  other  estate,  all  persons  interested  in  land  in  ques. 
**  the  land  or  other  estate  prayed  to  be  discovered  and  *'°"- 
^*  conveyed,  ought  to  be  made  parties  thereto ;  and,  the 
^^  bill  in  this  cause  being  brought  for  a'  discovery  and  a 
^^  conveyance  of  land  said  to  have  been  purchased  by 
**  Martin  Key  for  the  use  of  ^ohn  Harmer^  under  whom 
^^the  appellee  claims;  and  Martin  Key  the  defendant  to 
*'*'  the  original  bill  being  dead ;  by  which  the  original  suit 
^*'  abated  as  to  him ;  that  his  heirs  and  devisees,  and  all 
^^  other  persons  holding,  claiming,  or  in  any  manner  in- 
^^  terested  under  him,  in  the  lands  mentioned  in  the  ori- 
*^  ginal  bill  ought  to  have  been  made  parties  defendants 
**  to  the  bill  of  revivor  filed  in  this  cause,  before  a  final 
*^  decree  was  pronounced  therein;  and,  that  not  having 
**  been  done,  this  Court,  without  giving  any  opinion  on 
^^  the  merits  of  the  said  cause,  considers  the  decree  as 
"  erroneous,' &c."— Decree  reversed,  and  cau^e  remitted 
to  the  Superiour  Court  of  Chancery  for  the  Richmond 
iDistrict,  with  leave  to  the  appellee  to  amend  the  bill  of 
revivor  and  add  proper  parties,  and  for  further  procee* 
dings,  &C. 

'  *  Judge  TuCKBs,  did  not  sit  in  this  cftiise,  as  it  involved  a  point 
which  occurs  in  unciher  cause  deperdlng  in  tliis  Cdurt,  in  whicbj  from 
his  relationship  to  one  of  the  paities,  he  could  not  sit. 
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A  bontl  given 
in  tlw  paper 
money  times 
is  not  subject 
totliescaleof 
depreciation, 
if  il  can  be 
shown  bv    , 
circumstan- 
ces, though 
not  appear- 
ing on  its 
face,  that  the 
debt  out  of 
which  it 
grew  was 
originallv 
payable  in 
specie. 


r 

Nicholases  Executors  against  Ttleiu 

On  an  appeal  from  a  decree  of  the  Superiour  Court 
of  Chancery  for  the  Richmond  District  pronounced  by 
the  late  Chancellor. 

The  case  was  tills.  Before  the  revolutjOD^  certain 
property  of  Philifi  Johnson  was  vested  by  an  Act  of 
Assembly  in  trustees^  of  whom  Robert  Carter  Nicholas^ 
the  testator  of  the  appellants  was  one,  for  the  purpose  of 
being  sold;  and  after  certain  specifick  appropriations^  the 
residue  of  the  money  arising  from  the  sales,  was  to  be 
lent  out  on  such  security  as  the  General  Court  should  di- 
rect. The  trustees  were  authorized  to  sell  on  credit.  In 
November  1771,  Robert  €•  Nicholas j  as  the  principal  and 
acting  trustee,  sold  part  of  the  property  (consisting  of 
houses  and  lots  in  Williamsburg^  to  Mann  Page^  for 
£  803,  and  took  his  bond  for  that  sum.  Page^sold  a  part 
of  this  same  property  to  John  Hatley  Norton^  for  £  600; 
at  what  precise  time  does  not  clearly  appear;  but  on  the 
6th  of  March^  1777,  Norton  with  Robert  (..  Niehoias  his 
surety,  executed  a  bond  to  two  other  of  JohnsotCs  trustees 
for  the  said  sum  of  £  600;  and,  in  an  account  rendered, 
on  the  2nd  o{  April  1778^  by  Robert  C.  Niehoias^  between 
"  3Iann  Page*^  and  '*  Philip  Johnson^s  truste**.s,"  Page  is 
credited  '*^  by  John  H^  Norton^  for  his  bond  of  £  600," 
and  by  "  ditto  for  two  years  interest  on  it."  On  the  debit 
side  of  the  account,  Page  is  charged  with  his  bond  of 
;^  803,  in  November  1771;  and  annually,  in  January 
1773,  1774  and  17r5,  he  is  charged  with  interest  on  the 
whole  amount;  but,  in  1776,  and  1777,  he  is  charged 
with  interest  on  £  203  only.  At  the  closing  of  the  ac- 
count in  1778,  he  is  charged  with  ^^  two  years  interest  on 
£  600,  the  sum  Mr»  Norton  was  to  pay;"  but  he  is,  at 
the  same  time,  credited  by  John  H*  Norton  for  his  bond 
of  £  600,  and  for  two  years  interest  on  it  as  abovemen- 
tioned.       • 

In  a  former  suit,  brought  for  the  purpose  of  settling  the 
above  trust,  and  of  determining  the  proportion  to  which 
each  cbiimant  was  entitled,  in  which  suit  the  representa- 
tives of  P/ii/i/>  yoA;2*6)«  and  the  ^jL&c\x\.or%cA  Robert  CarUr 
Nicholas  were  parties,  it  was  decreed  that  this  bond  exe- 
cuted by  John  H.  Norton  and  Robert  Carter  Nicholas 
should  be  assigned  to  Tyler  the  present  appellee.  Nicho- 
las\f  executors  and  Tyler^  differing  in  opinion,  as  to  the 
mode  in  which  this  bond  should  be  settled,  whether  it 
was  subject  to  the  scale  of  depreciation  or  not,  the  exe- 
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ctttors  gave  their  own  bond  to  Tyier  on  the  11th  of  Feb*      Iv«b» 
ruaiy  1801^   for  the  full  amount  of  principal  and  inte*   ^    1807. 
rest;  but,  by  a  stipulation  in  writing  endorsed  thereon, 
they  reserved  the  right  to  discuss  the  question  whether  nicholaVs 
the  bond  in  which  their  testator  was  surety  for  Norton^      Ex'ors. 
and  which  was  the  foundation  of  thia  bond,  was  liable  to     ^"j^ 
the  scale  of  1777  \  audit  was  further  stipulated  that  Tyler 
should  be  at  liberty  to  avail  himself  of  any  facts  (not  set 
forth  in  the  bond  of  John  H.  ^orton^  taid' Robert  Carter 
Nicholas^  to  yohnsofys  trustees)  which,  according  to  law 
and  the  practice  of  the  Courts,  might  affect  the  decision* 
The  Chancellor  was  of  opinion  that  the  bond  of  Norton 
{md  Ntchola»j  though  executed  in  1 777,  was  not,  from  the 
peculiar  circumstances  of  the  case,  liable  to  the  scale  of 
depreciation;  and  decreed  accordingly, 

ne  Attorney  General^  for  the  appellants,  after  stating 
the  case,  observed  that  the  only  question  was,  whether  the 
bond  executed  by  Norton  and  Robert  Carter  Nicholas  the 
testator  of  the  appellants,  in  1777,  was  liable  to  the  scale 
of  depreciation;  and,  if  liable,  at  what  time  the   scale 
should  be  applied.     He  contended  that  there  were  no  cir* 
'cumstances  in  this  case  which  exempted  the  bond  from 
the  general  operation  of  the  scale  as  of  the  date  when  it 
was  given.     The  presumption  is,  that  Page  and  Norton 
were  in  treaty  for  the  property  sometime  before  the  bond 
was  executed ;  that  Norton  was  to  have  it,  if  he  could  ob- 
tain a  credit  with  the  trustees  for  the  amount  of  the  puri* 
chase  money ;  but  thatf  until  the  credit  was  actually  ob* 
tained,  he  was  not  entitled  to  it.     This  appears  from  the 
date  of  the  bond,  to  have  been  done  in  1777 ;  of  course  the 
-  credit  is  to  be  entered  under  that  date.     It  is  true  that,  in 
1776,  Peiffe  is  cf edited  by  two  years  interest  paid  by  Nor- 
ton ;  but  the  probability  is,  that  Norton  having  previously 
made  the  contract  with  Pag'e^  advanced  the  interest  from 
the  time  when  it  was  first  entered  into. 

It  win  not  be  denied  that  the  trustees  had  power  to  sell 
on  credit ;  and  that  R.  C»  Nicholas  had  full  powers  from  the 
other  trustees  to  act.  If  a  bond  as  go#d  as  Pagers  were  off 
fered  to  him,  he  had  a  right  to  take  it*  What  difference 
is  there  between  receiving  the  money  and  loaning  it  out, 
and  takfaig  a  bond  bearing  interest.^  the  effect  would  be 
the  same.  If  he  had  taken  a  bond  for  money  loaned  there 
would  have  been  no  question  but  that  it  would  have  been 
liable  to  the  scale.  Robert  C.  Nicholas  was  substantially 
perfomuag  what  was  required  by  the  Act  of  Assembly. 

Y  y 
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It  made  no  difference  that  he  was  a  party  to  the  bond,  Im^ 
cause  the  security  was  not  lessened.-   It  has  not  been,  not 
can  it  be  alleged  that  he  was  not  perfectly  solvent. 
M .  ^-       .»        The  decree  of  the  Chancellor,  by  which  this  bond  i»  di- 

JllCHOLAS'8  ,         ,  '11  II     "^  .  • 

£x'or8.  rected  to  be  assigned  to  the  appellee,  recognizes  it,  as  a  pro- 
of aw^  per  transition  of  the  trustees*  It  may  be  said  that  it  grew 
Tya^ka.  out  of  another  which  existed  anteriour  to  the  scale  of  de- 
preciation. But,  if  the  power  of  the  trustees  to  loan  the 
money  be  admitted,  then  we  must  look  at  the  date  of  the 
bond  tor  the  «.ime  when  the  scale  is  to  be  applied.  Sup- 
pose ihe  suit  had  been  brought  against  the  executors  of 
John  a*  JSorton^  could  it  be  said  that  the  debt  would  not 
have  been  subject  to  the  operation  of  the  scaled  If  this 
would  have  been  the  case  as  to  his  executors^  the  same 
rule  ought  to  be  observed  with  respect  to  his  security* 
Suppose  the  estate  of  Robert  C»  Nicholas  should  be  com- 
pelled to  pay  the  debt,  as  the  security  of  yohn  U.  Norton^ 
could  his  executors  recover  more  than  according  to  the 
scale  .^ 

The  decree  of  the  Chancellor  is  founded  on  a  very  ex- 
traordinary exposition  of  the  statute*'  The  law  lays  it  down 
.  as  a  general  rule  that  the  scale  is  to  be  applied  as  of  the 
date  oi  the  contract;  but  the  5th  section  authorises  the 
court  to  judge  from  the  whole  circumstances  of  the  cane 
whether  a  determination  according  to  the  scale  would 
be  just  or  not.  (See  Laws  of  Virg.  Chan*  Rev.  147)*  Tho 
Chancellor  com^^etely  reverses  the  Act  of  Assembly,  and 
makes  the  exception  the  general  rule,  and  the  general  rule 
the  exception*  He  says  that  no  contract  shall  be  intended 
to  fall  within  the  operation  pf  the  scale,  unless  it  shall  ap*' 
pear  that  the  parties  so  contemplated:  thus  throwing  it  on 
the  debtor  to  prove  that  the  scale  was  not  inti^ded  to  ope- 
rate ;  whereas  the  statute  expressly  says  that,  except  where 
tlie  payment  was  to  be  made  in  specifick  articles,  or  th6 
operation  ot  the  scale,  from  all  the  circumstances,  would 
be  unjust,  it  shall  be  applied.  In  thci  case  of  Ambkr  v* 
Wild^  (2  Wash.  36)  it  is  said  by  the  President  in  delivering 
the  opinionof  the  court,  (pa*  42)  that  ^^itwas  not  the  inten- 
*^tion  of  the  Legislature  to  let  men  loose  from  their  coflf- 
^^  tracts,  but  to  allow  adeparture  from  the  establiBhed scale, 
'^  in  cases  where  it  was  necessary,  in  order  to  meet  the  real 
^^  contract  of  the  parties."-*^^^/^  &c*  v.  Vofwles  (1  Call^ 
244)  is  analogous  to  this  case.  There  a  party  wa3  indebted 
in  1776,  and  in  1777  executed  a  bond  for  the. amount* 
Yet  the  Court  would  not  let  in  evidence,  to  prove  the  ori- 
.  gin  of  the  transaction*  In  Ccdl  v.  Myjgmy  (I  Cull^  ^M)  tbo 
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penaitjr  of  a  goardiui's  bond  was  scaled.    The  Chancellor      I<^*'e» 
in  the  case  before  us  ^goes  upo^  the  supposition  that  it  was      1 MT* 

a  specie  debt  due  from  Pag^e.  Butthis  is  mere  supposition*  ^^ y*— -^ 

IX  is  true  the  contract  was  entered  into  before  the  scale  of  Nicholas's 
depreciation.  But,  if  a  man  owed  a  debt  before  the  scale,      E.v'ort 
hehadarightto  pay  itin  j  apermoney;  and  if  a  party  gave      t^gairut 
a  new  bond  it  was  still  liable  *o  the  scale.   This  circum-      Tvue». 
stance  on  wkich  the  Chancellor  seems  to  have  relied,  is 
stated  by  this  Court  to  have  no  influence.  See  IVtlson  and 
M^Rae  p.  KeeHng(\  Wash.  194).  He  also  cited  Taliaferro 
V.  JUSmr  (1  Call  524.)  and  Walker  &c.  v.  Walke  (2  Wash. 
195.)   Notwithstanding  the  hardships  complained  of  in 
all  these  cases,  yet  the  scale  has  been  invariably  applied^ 
unless  it  appeared  that  the  parties  contemplated  a  specie 
transaction* 

Call^  for  the  appellee.  If  die  transactions  w4iich  occur- 
fed  in  this  case  had  appeared  upon  the  face  of  the  bond  it« 
self,  there  could  have  been  no  doubt  on  the  subject.  So, 
if  it  can  be  shown  from  the  circumstances  that  the  debt, 
OHt  of  wluch  the  bond  grew,  was  originally  payable  in 
q)«cie^  it  is  equally  clear  that  it  is  not  subject  to  the  scale 
of  depreciation.  Cases  innumerable  have  been  decided^ 
on  this  point.  They  began  with  Pleasants  v.  Bibb  (t 
Washm  8)  and  ended  with  the  Commonwealth  v.  WaUer*s 
exor.  (JSening  and  Munford  144.)  The  case  of  the  Com- 
monwealih  v.  Walker's  exor.  is  very  peculiar.  There  the 
money  was  paid  into  -the  treasury  in  1777  and  1778;  and 
the  certificate  of  those  payments  carried  to  the  Governour 
in  1779,  who  gave  a  different  certificate  for  the  amount,  as 
for  so  much  paid  in  discharge  of  a  British  debt.  A  ndw 
document  was  given  by  the  Governour,  and  the  old  docu- 
ment was  no  kmger  in  the  power  of  Walker^  or  his  execu- 
tor. It  was  then  argued,  as  it  is  now,  th'^t  the  date  of  the 
last  instrumeot  should  alone  be  regardedv  as  the  time  of 
the  contract*  But  the  Court  decided  that  the  scale  was  to 
be  applied  as  of  the  date  of  the  payments  into  the  treasury, 
not  ot  the  Gvovemour's  receipt  for  the  certificates  of  those 
payments. 

It  is  taken  for  granted  that,  if  it  had  appeared  on  the 
face  of  the  instrument  that  this  debt  was  originally  payable 
in  specie,  there  would  have  been  no  pretext  for  applying 
the  scale  to  it.  This  equally  appears  from  the  proceedings 
in  die  cause.  The  answer  of  die  appellants  has  relieved 
us  from  all  difliculty  with  regard  to  the  testimony  out  of 
the  papers.  It  confesses  the  contract  between  Page  and 
Norton^  and  the  consequent  transfer  of  bonds.  As  the  de« 
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Juvt»      fendants  did  not  choose  to  rely  on  the  estoppel  created  fay 
1807.      the  bond  of  Norton  and  Robert  tarter  Nkkohu  to  t>4 

^— ^y^ ^    trustees  of  Johnson  (if  indeed,  it  would  have  avatted 

KicMOLAs's  *^^*'^)  ^^^  submitted  the  whole  case  to  the  Court;  we  are 
Ex'on.  only  to  inquire  what  that  case  was*  The  contract  between 
againgi  Page  and  Norton  was  entered  into  in  1776;  in  eome*- 
Ttlks.  quence  of  which  two  years  interest  froili  that  date  wali 
paid  by  Norton  to  Robert  Carter  Nicholas ;  and,  in  1777,  a 
bond  was  given  by  Norton  with  the  same  Rt  C*  Ntchoias 
his  security,  for  the  amount  of  the  sum  which  he  agreed 
to  pay  on  account  of  Page  to  Johnsbn^s  trustees,  of  whom 
it  is  admitted  Nicholas  was  the  acting  one.  It  was  ac** 
knowledged  on  all  hands  to  be  a  specie  contract,  which 
was  only  meant  to  be  secured  by  a  bond*  The  agreement 
between  the  parties  to  this  suit,  endorsed  on  the  bond,  ex< 
presdly  enabled  the  appellee  to  insist  on  any  cifcumatance 
which  belonged  to  the  ca«e«  If  then  the  parties  were  to  in« 
quire  into  the  nature  of  the  contract,  it  would  at  once  be 
perceived  that  it  was  a  contract  made  in  1776,  which  was 
dearly  for  specie. 

But  there  are  other  points  of  view  in  which  diis  case 
may  be  considered,  which  make  it  equally  clear  that  the 
scale  ought  not  to  be  applied.  In  the  acoount  eathibked 
by  the  testator  of  the  appellants,  it  appears  that  he  con^ 
templated  this  as  the  debt  of  Norton  in  1776;  becaiBse  it 
is  brought  into  the  account  and  interest  charged  as  of  that 
date.  Shall  a  trustee  be  allowed  to  change  the  nature  of  a 
contract  in  which  he  is  a  party?  Robert  Carter  Nicholas 
(knowing  all  the  circumstances)  ought  either  to  have  ta- 
ken the  bond  from  Norton  in  lieu  of  Page*Si,  as  of  the  date 
of  1776,  or  recited  the  transfer  on  the  face  of  the  bond 
itself.  He,  as  trustee,  has  surely  been  guilty  of  a  fealt;  and 
if  a  prejudice  has  been  produced,  it  ought  to  fall  on  him 
alone. 

In  another  point  of  view  this  transaction  affects  him  as 
a  trustee.  This  was  a  voluntary  act  on  his  part*  When  a 
trustee  receives  money  on  account  of  the  trust  estate  it  is  a 
different  thing.  The  debtor  has  a  right  to  make  a  tender 
of  the  money  due ;  and  the  trustee,  in  receiving  it,  is  mere- 
ly a  passive  instrument.  Biit  in  this  case  R.  C*  Nichakn 
was  an  active  agent.  Instead  of  receiving  menefj  from 
Norton^  he  accepted  a  bond,  in  which  he  himself  became  a 
party,  and  exonerated  Page  who  was  clearly  bound  to  pay 
specie.  It  was  in  fact  a  continuation  of  the  old  contract* 

This  case  falls  completely  within  the  reason  of  the  case 
«f  SUftoitk  V.  Clinch  (2  Call  253>  There  a  lease  was  elite* 


Tylsr. 
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f«d  mu>  in  1 79^7;  which  not  being  recorded,  another  lease       Svvz^ 

with  the  same  covenants  wasiexecuted  in  1778,    It  was       IS07* 

deckled  that  the  rents  should  be  setded  by  the  scale  of 

1777*  The  present  case  is  to  be  considered  as  if  the  second  ^^icholai*! 

bond  was  only  a  guarantee  of  the  old  debt,  and  the  trustee       Ex'ors. 

himself  a  security.   It  is  the  same  thing  in  a  Court  of     ^^^ 

£quity^  as  if  the  new  bond  had  recited  the  old  one,  and 

HichoioB^s  guaranty  of  the  payment  of  it. 

'    The  case  of  Bogk  &c*  v*  Vwwks^  (1  CalL  244)  on  which 

die  iAtt9ttneff  General  Bttms  principally  to  rely,  has  no  re- 

BemUance  to  this*    In  diat  case  there  were  no  circumstan- 

ces  to  guide  the  judgment  of  the  court;  and  it  might  be 

presuined  that  the  parties  contemplated  a  depreciation,  and 

made  provision  for  it  in  the  bond.     But,  in  this  case,  no 

such  idea  can  be  entertained.    The  nature  of  the  transact 

fiaa  shows  that  nothing  like  depreciation  was  contempla*' 

ted. 

We  are  entided  to  the  relief  sought  for,  from  Nicholas^ e 
executors,  on  tlie'ground  of  the  fiduciary  character  of  their 
testafor.  His  estate  is  liable  for  the  full  amount  of  the  old 
bond,  because  he  improperly  c<mverted  it  into  the  new  one. 

.  BotU^  in  rq>ly.  It  will  be  admitted  by  the  counsel  on 
die  other  side,  that,  from  the  face  of  the  bond,  if  nothing 
else  appears,  die  scale  of  depreciation,  ought  to  be  applied. 
This  being  the  general  rule,  if  there  be  any  ground  for  an 
exception,  it  behoves  the  appellee  to  bring  his  case  with- 
in it.  The  date  of  die  bond  is  explicit.  The  ground 
taken  by  the  counsel  for  the  appellee  seems  to  resolve  it- 
self into  this  idea; -that  Robert  Carter  NicfiQUu  being  a 
trustee  ought  not  to  have  taken  Norton^ s  bond  with  him- 
self security  in  part  payment  of  Pagers  specie  debt.  It 
would  seem,  however,  from  the  record,  that  the  bond  was 
not  taken  by  Nicholas^  but  by  the  other  gentlemen  who 
were  associated  with  him  in  the  trust.  No  blame  can 
dierefcre  attach  to  Nicholas,  The  trustees  might  un-> 
doubtedly  have  received  the  money;  or,  if  Norton  had 
become  indebted  to  Page^  in  consequence  of  the  purchase 
of  any  property,  he  might  have  paid  the  money  to  Nicho* 
he.  So,  suter  the  executicm  of  the  bond  by  Norton  and 
Nicholas  to  the  other  trustees^  the  money  might  have  been 
'paid ;  and,  as  it  respected  Nicholas^  he  being  both  a  trus* 
tee  and  a  security  in  the  bond,  a  payment  by  him  would 
have  been  merely  a  transfer  of  the  money  from  the  right 
hand  to  the  left.  Such  idle  formality  could  not  have 
been  expected. 


338 


SUPREME  COURT  OF  APPEALS. 


1807. 


IflCIIOLAS^S 

fix'ort. 
against 
Tylba. 


Had  the  money  been  paid  in  any  form,  it  mutt  etdior 
have  been  lent  out  or  retained  in  the  handa  of  the  tmsteea* 
Had  it  been  retained,  it  would  have  depreciated  to  no* 
thing.  No  fault  could  have  been  found  with  Nicholas  for 
lending  it  out,  if  it  had  been  paid  to  him  by  Page*  The 
caution  of  the  Legislature,  in  directing  that  the  money 
should  be  lent  out  upon  such  security  as  the  General 
Court  should  approve,  related  only  to  tne  solvency  of  the 
obligors*  If  there  existed  no  Court  at  the  time  the  pay- 
ments should  be  made,  and  the  trustees  nevertheless  took 
upon  themselves  to  make  a  loan  without  the  intervention 
of  any  Court,  all  that  they  could  be  called  an  to  do,  woukl 
be  to  guaranty  the  ultimate  payment  of  the  debt  theit 
legally  contracted.  To  that  extent  there  would  be  no 
question  as  to  the  liability  of  Nichohs* 

It  was  impossible  to  foresee  the  future  events  which 
took  place.  It  was  impossible  to  foresee  the  depreciattoa 
of  the  paper  money;  nor  could  it  have  been  supposed  that 
another  bond  with  one  of  the  trustees  as  security  was  not 
better  than  the  bond  of  Page  himself.  .    * 

Surely,  Robert  Carter  Nicholas^  having  acted  fairly  as 
a  trustee,  ought  to  be  protected  in  the  same  manner  as 
any  other  innocent  security,  who  could  not  have  been 
liable  beyond  the  scale  at  the  date  of  the  bond,  although  it 
might  have  been  given  for  a  preexisting  debt:  but,  in  this 
case,  there  was  not  sufficient  evidence  that  the  contract 
between  Page  and  Norton  was  consummated  till  1777;  and 
therefore,  the  scale  should  be  applied  as  of  that  date* 

Randolph^  on  the  same  side,  observed,  that  he  under* 
stood  all  the  cases  decided  by  this  Court  to  go  upon  the 
principle,  that,  if  there  were  a  general  bond  for  the  pay- 
ment of  money,  and  nothing  on  the  face  of  it  leading  to  an 
anteriourdateof  thetransacticm,  no  evidence  should  be  re- 
ceived to  show  it.  Nor  was  the  case  of  Sitpwith  Vm  Clinch 
an  exception.  It  is  true  the  Court,  in  that  case,  carried 
back  the  transaction  to  1776,  although  the  deed  on  which 
the  suit  was  brought  was  dated  in  1778.  But  it  was  on 
the  ground  that  the  subsequent  deed  was  a  mere  transcript 
of  the  former,  and  had  been  executed  because  the  first  bad 
not  been  recorded.  ,  To  be  within  the  spirit  of  the  case  of 
Skipwtth  V.  Clinch^  this  should  have  been  a  new  bond  exe- 
cuted by  Page^  with  Nicholas  his  security. 

But  it  is  supposed  by  Mr*  Call  that  the  i^eement  of  die 
appellauts  endorsed  on  their  bond  operates  as  an  estoppel. 
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This  cftimot  be  inferred*  All  that  they  meant  was,  that 
the  case  should  be  decided,  according  to  iaw. 

If  Norton  alone  had  been  before  the  Court,  there  could 
have  been  no  doubt:  and  what  can  make  a  diiference  as 
to  Nicholas^  a  party  in  the  same  bond?  If  such  a  diffe- 
rence is  to  be  made,  it  must  be  on  the  ground  that  some 
improper  act  is  imputed  to  Nicholas^  in  his  character  of 
trustee.  But  how  is  he  justly  chargeable  with  any  impro* 
pricty  <rf  conduct.^  Is  there  any  difference  beween  Paffe^a 
paying  the  money,  and  doing  what  he  did?  He  paid  value. 
And  the  question  is,  whether  Nicholas  shall  be  liable  as  a 
trustee,  when  he  did  not  dream,  at  the  time,  of  deprecia- 
tion* 

What  a  phenomenon  in  jurisprudence  would  it  be,  to 
say  that  Norton  would  not  have  the  benefit  of  the  scale, 
and  yet  that  Nicholases  executors  (if  he  had  paid  the  mo- 
ney as  security  for  Norton^  could  only  recover  of  hhn  by 
the  scale? 

A  trustee  can  never  be  liable  to  a  penalty  unless  it  ap* 
pears  that  he  meditated  a  fraud.    In  this  case,  Nicholas 

Saving  acted  fairly  and  honestly,  and  under  the  advise  of 
e  other  trustees,)  ought  to  be  protected. 

Curia  advisare  wdt. 

.  Monday^  Jtme  %2nd^  the  decree  of  the  Chancellor  was 
unanimously  affirmed:  the  Court  considering  Nicholas  to 
stand  in  the  same  situation  as  Pa^e^  and  Kable  to  pay  the 
fiill  amount  of  the  bond  without  depreciation,  in  the  same 
manner  as  Page  would  have  been  bound* 


JtTNH, 

180r. 


Nicholas's 

Ex*org. 

against 

Tylea. 


Meek  and  others  against  Baine. 

The  appellee  obtained  a  judgment  against  the  appeUahts, 
on  a  forthcoming  bond,  at  the  District  Court,  held  at 
Washington  Court^Hotise^  on  the  4th  of  October  1805: 
from  which  judgment  an  appeal  was  taken,  at  the  same 
term,  to  this  Court;  but  no  record  of  the  appeal  was  sent 
up. 

More  than  two  terms  having  elapsed,  and  the  appeRee 
having  died  intestate  since  the  appeal,  Hening  moved  to 
enter  an  appearance  for  his  administrator,  and  to  dismiss 


Saturdayt 
20th  yu»e. 

Where  two 

terms  of  this 
Court  have 
eUpted^ince 
the  Appe«l»  - 
and  before 
the  record  U 
brought  up* 
the  admini* 
strator  of  the 
appellee  tnay 
hare  the  ap- 
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Mebk 

ftnd  others 
against 
Bains. 


peal  dismis- 
Bed,  on  moti- 
on, without 
resorting-  to  a 
selrejaciai 


the  appeal  without  resorting  to  a  scire  facias*  He  coA^ 
sidered  this  case  as  not  coming  within  the  reason  of  the 
case  of  IVood  v.  Webb  cited  in  a  note  to  Daniel  v.  Rofnn^ 
sori^s  Executors.  (1  Wash.  154,)  There  the  appeal  was 
docketted  in  this  Court,  and  the  judgment  might  either 
have  been  reversed  or  affirmed;  but  here^  the  record  not 
leaving  been  brought  up,  the  appeal,  according  to  the 
course  of  the  Court,  can  only  be  dismissed.  This  was  set- 
tled as  the  practice  of  the  Court  in  Mills  v.  Blach^(\  Catt^ 
241 ,)  and  referred  to,  at  the  last  term,  in  the  case  of  Nelson 
V.  Matthews.  {^Hening  and  Aiunford^  21.)  The  practice 
in  England  of  suing  out  a  scire  facias  ad  audiendum 
err  ores  upon  the  death  of  the  defendant  in  errour,  (1  Saii. 
'264,  Wicket  and  others  v.  Creamer^  and  1  Ld.  Raym.  349» 
S.  C.)  has  no  weight  in  this  case;  because  our  Act  of 
Assembly  expressly  directs,  that,  unless  a  transcript  of 
the  record  be  sent  up,  on  or  before  the  second  term  of  the 
Court  of  Appeals,  after  the  appeal  shall  have  been  gran- 
ted, it  shall  be  dismissed,  unless  good  cause  be  shown  to 
the  contrary;  and  the  Court  will  not  intend  that  there  is 
good  cause,  where  the  appellant,  as  far  from  attempting  to 
show  it,  does  not  even  prosecute  his  appeal* 

Curia  advisare  vult. 

Monday^  June  ^2nd.  The  President  delivered  the 
opinion  of  the  Court,  (absent  Judge  Tucker,)  that  the 
appeal  be  dismissed,  in  the  common  form,  the  entry  to  he 
on  the  mption  of  the  administrator  &c» 


The  proviso 
m  the  Reve- 
nuelaw  of 


Edmonds  against  Carpenter,  Commissioner  of  the 

Revenue. 

The  only  question  in  this  case  was,  whether,  underthe 
Act  of  Assembly  intitled  ^  An  Act  laying  taxes  for  the 
f^/*^^d   •'^PP^^  ^^  government,"  passed  the  23d  ef  JofMirt/ 
l^r^at   '  1^9^  (<3^)  A  merchant  keeping  two  retail  stores  in  the 

not  above 

one  tax  should  be  paid  by  a  merchant  for  selling  goods  at  one  and  the  same  store,  wu 
not  to  be  construed  so  as  to  compel  the  payment  of  separate   taxes  on  several  stores 
kept  by  the  same  merchant. 
{a)  Rev.  Code,  chap.  243,  sect.  2|  pa.  386.  See  also  Sess^ns.  Acts  of  1797»  ch.  1 

^BC»  ^. 
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same  county,  was  compelled  to  take  out  a  license  for  each       Jwr^ 
store.*  The  County  Court  decided  that  a  license  for  each       tOOT* 

store  was  necessary ,  and  imposed  a  fine  of  500  dollars  on  ^ y ^ 

Edmonds^  for  retailing  goods  at  one  of  his  stores  without    Epmo:«ds 
a  license ;  he  having  two  stores  in  the  same  count)%  and       a^ain*t 
but  one  license.    From  the  decision  of  the  County  Court  Carpent«i 
Edmonds  appealed  to  the  District  Court,  where  the  judg-  ^er^,^f  [J'.e'** 
ment  was  affirmed.  The  cause  was  brought  up  by  a  writ     Rerenur. 
of  supersedeas  to  this  Court. 

Wickham^  for  the  plaintiff  in  errour,  contended  that  the 
tax  under  this  law  was  merely  personal^  nothing  having 
been  said,  in  the  enacting  clause,  about  a  store*  The  words 
of  the  Act  are  "  upon  any  tersorCs  producing  to  the  com- 
missioner of  the  revenue  a  receipt  for  so  much  money 
he  should  grant  a  license  in  the  manner  dierein  prescribed 
to  sell  goods,  &c.  Nothing  could  create  any  doubt  but 
the  pTQvuo  to  that  clause,  which  declares  that  ^^  not  above 
^  one  tax  shaU  be  paid  on  account  of  so  selling  at  one  and 
**  the  same  store."  But  he  contended  that  a  proviso,  never 
could  have  the  effect  of  enlarging  a  general  enacting  clause.  ^ 

Where  the  general  words  of  a  law  are  plain,  we  never  have 
recourse  to  the  proviso. 

The  Attorney.  General^  for  the  defendant  in  errour, 
contended  that  this  was  clearly  a  tax  upon  each  store,  and 
not  a  personal  tax.  The  license  was  for  permission  to 
vend  certain  commodities ;  and  the  proviso  being  a  part 
of  the  Act  must  be  taken  into  the  construction  of  it,  and 
is  explanatory  of  the  intention  of  the  Legislature  that  a 
tax  was  to  be  paid  for  each  store. 

If  we  look  into  the  subsequent  revenue  laws,  (^)   we  (A)  See  Rev. 
shall  plainly  perceive  that  it  was  the  intention  of  the  Code,  chap. 
Lecnslature  that  a  tax  should  be  paid  upon  each  store :  for  Z^^'^^'  *', 
me  same  proviso  which  is  found  m  this  Act  goes  further,  every  annual 
and  says,   "  and  if  any  person  diall  possess  two  or  more  revenue  law 
"  stores,  he  or  she  shall  pay  one  tax  for  each  store."    He  ^*"*^^  pa*«ed. 
dlid  not  say  that  this  legislative  exposition  was  obligatory 
on  the  Court ;    and  he  was  well  aware  that  it  might  be 
urged  as  an  argument /against  the  tax  under  the  present 
law»     But  the  general  law  and  enacting  clause  was  the 
same  in  all  the  acts. 

*  This  Act  was  afterwards  amended,  and  a  separate  tax  directed  to 
be  paid  for  each  store.  See  Rev'd.  Code»  1  Vol.  p.  396,  cb.  255,  sec.  % 
«&d  the^subsequent  revenue  Uws  annuaUy  passed. 

z  Z 
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Wtckham^  in  rejdy,  laid  it'dovn  as  a  general  pfopositioii 

that  a  prbviso  in  sin  act  never  enlarges  its  operation,  ia 

any  case;  much  less  in  a  penal  law.     The  legislative  ex- 

EsMoNDt    P^^^^J^^>  which  has  been  relied  upon,  clearly  proves  that 

agaiMt      they  did  not  think  this  law  embraced  the  case>of  a  person^s 

Caspbnter  selling  goods  at  two  stores  under  one  license,  or  they 

Cunimission.  ^ould  not  have  changed  the  language  of  the  proviso,  in 

Revtauc.     ^cir  Subsequent  revenue  laws. 

Tuesday^  Ifune  23d.  By  the  whole  Court)  the  judgment 
of  the  District  Court  was  xeversed* 


After  a  con* 
lession  of 


jll^^  WoAsHAM  agaimt  M^Kekkie* 

OtL  an  appeal  from  a  decree  of  the  High  Court  of  Chan* 

eery. 

judgment  by      John  Worsham^  the  testator  of  the  appellant,  being  in- 

an  executor,  debted  to  M^Kenzie  by  bond  in  which  his  heirs  were 

m  an  action     bound,  departed  this  life,  leaving  lands  incumbered  by  a 

biTcxccuto-  n^ortgage  as  well  as  a  considerable  personal  'istate  under 

Vial  bond,  for  no  incumbrance.     These   lands  he   devised  to  William 

the  purpose   Worsham  the  appellant,  and  made  him  his  executor.     As 

ofrecovcnng  j^visee  he  entered  upon  all  the testator^s  real  estate ;  and, 

^his  secu-  i^  the  character  of  executor,  he  took  possession  and  dis^ 

rities  for  a     posed  of  all  the  slaves  and  personal  property. 

4tv(i4tantt  he      i^g  appellee  having  obtained  a  judgment  against  the 

to  a  Court  of  ^ippellant  as  executor  on  the  said  bond,  and  issued  an  exe« 

Equity  for  re*  cution  which  proved  upproductive,  commenced  a  suit  in 

lief,  on  the     the  District  Court  of  Petersburg^  on  the  executorial  bond, 

STluld  folW  ^^^  *  ^*^^  ^^  charge  the  executor  in  his  own  right  for  a 

administered  devastavit^  and,  with  him,  the  securities  in  the  bond  for 

the  assets  of  his  due  administration  of  his   testator's  estate*     At  the 

bis  testator.    September  term  1798^  the  cause  was  continued  for  the 

defendants;  and,  in  April  1799,  judgment  was  cooifessed^ 

with  a  stay  of  execution  until  the  1st  of  September  1799* 

At  the  expiration  of  this  period,  an  execution  issued  on 

the  judgment,  and  a  delivery  bond  was  taken,  upon  which 

judgment  was  confessed  at  April  term  1800,  with  a  stay 

of  execution  until  the  1st  of  October  then  next  following* 

The  appellant,  the   executor,  obtained  an   injunction 

from  the  High  Court  of  Chancery  on  the  ground  of  a  fuU 

•     administration  of  the  personal  assets;  and  assigned^aa  a 
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reason  for  his  not  relying,  at  common  law,  on  the  plea  of      JnMs, 
pUne  administravtt^  that  the  affairs  of  his  testator  were  so       1807* 
complicated  that  he  did  not  know  the  state  of  the  assets  ^— y— — ^ 
at  the  time  when  the  judgment  was  rendered;  and  more-    womham 
over  stated  that,  being  ruled  to  trial  without  counsel,  (the       againtt 
late  Mr*  John  Thompson^  whom  he  had  retained  in  the   M*Kr»xib. 
defence,  having  departed  this  life  but  a  short  time  before 
the  trial  came  on,)  judgment  passed  against  him  unopposed. 

The  answer  of  the  appellee  expressed  a  doubt  of  the 
appellant's  having  fully  administered  the  personal  assets 
of  his  testator ;  and  relied  on  the  several  confessions  of 
judgment;  and  on  this  point  also,  that  the  appellant,  as 
neir  or  devisee,  was  in  possession  of  ample  funds  to  dis- 
charge this  debt. 

The  bill  was  dismissed  on  a  final  hearing,  from  which 
decree  of  dismission  an  appeal  was  taken  to  this  Court. 

Wtckham^  for  the  appellant.  The  first  point  meant  to 
be  contended  is,  that  the  appellant  is  not  barred  from 
seeking  relief,  in  equity,  by  the  judgment  at  law.  This 
point  has  never  been  solemnly  setded  in  this  court ;  but  it 
has  uniformly  been  acted  on  in  the  Court  of  Chancery. 
Cases  have  frequently  occurred  where  an  executor  has 
been  relieved  after  a  judgment  at  law,  if  it  appeared  thai 
he  had  acted  fairly  and  had  fully  administered  the  assets 
of  his  testator.  In  the  Federal  Court  the  same  rule  pre- 
vails, on  the  ground  of  its  being  the  settled  practice  of  the 
Courts  of  Chancery  in  this  state.  In  the  present  case,  it 
is  assumed  as  a  fact,  that  the  executor  had  (before  the 
rendition  of  the  judgment),  fully  administered  the  ests^te 
committed  to  his  charge.  He  exhibits  an  inventory  arN) 
account  of  sales  of  the  personal  estate ;  and,  though  he 
does  not  produce  an  appraisement,  yet  that  is  immaterialf 
as  the  account  of  sales  corrects  and  overrules  the  appraise- 
ment.  The  account  of  administration  is  in  the  commoa 
form,  and  has  received  the  sanction  of  the  County  Court. 
When  that  is  done,  the  account  is  always  presumed  to  be 
correct.  It  is  never  the  course  of  the  Court  of  Chancery 
to  require  the  vouchers  by  which  the  several  items  of  an 
account  of  administration  are  supported.  If  an  account 
be  objected  to,  it  is  referred  to  a  commissioner  to  examine 
and  compare  the  items  with  the  vouchers  on  which  they 
are  founded.  By  the  account  which  has  been  settled  by 
commissioners  and  passed  by  the  County  Court  we  are 
creditors  to  the  amount  of  three  hundred  and  fifty  pounds. 
During  the  present  term  of  the  Federal  Ceurt,  admini- 
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June,      '  stration  accounts  have  been  admitted  without  vouchers, 
1807.       and  verdicts  rendered  for  the  defendants,  on  the  plea  of 

^ y — — '   plene  admintstraviU  They  should  always  be  considered 

WoBSHAM    ^^  prima  facte  evidence;  and,  if  objected  to,  ought  to  be 
against       referred  to  a  commissioner. 

M'Kkkxik.  But  it  may  be  argued  that  the  appellant  confessed  a 
judgment.  This,  under  existing  circumstances,  ought 
not  to  prevent  relief  in  equity.  I  will  not  raise  the  ques- 
tion (which  seems  never  to  have  been  solemnly  settled) 
whether  a  previous  suit  be  necessary  against  an  execu- 
tor, before  you  can  sustain  an  action  on  the  administra- 
tion  bond.  Lei  it  be  admitted  that  the  judgment  at  law^ 
under  the  circumstances  of  this  case,  was  an  admission  of 
assets,  ^d  that  on  a  return  of  an  execution  ^^nuUa  btmt^^ 
the  executor  would  have  been  liable  for  a  devastavit.  If 
relief  could  then  have  been  had  in  equity,  his  confeS" 
sion  of  judgment  cannot  vary  the  case:  for  the  return  of 
nulla  bona  would,  at  law,  have  had  the  same  effect;  it 
would  have  estopped  the  executor  from  saying  that  he 
had  no  assets.  Even  if,  pending  the  suit  at  law,  he  had  ap- 
plied to  the  Chancellor  for  relief,  he  would  have  been  com* 
pelled  to  confess  a  judgment. 

Another  reason  may  be  assigned  why  the  appellant 
ought  not  to^  be  deprived  of  relief  in  equity.  He  was 
induced  to  confess  a  judgment  under  an  impression  that 
he  could  not  defend  himself  at  law.  Counsel  differed  in 
opinion  on  this  point;  and  even  his  own  counsel  was  of 
opinion  that  he  could  not  avail  himself  of  a  defence  in  a 
court  of  c6mmbn  law.  It  may  be  said,  that,  by  obtaining 
a  stay  of  execution,  he  undertook  to  pay  the  money  in  any 
event.  But  he  evidendy  mistook  his  case ;  and  it  has  al- 
ways been  held  that  a  man  shall  not  be  precluded  from 
relief  in  equity  merely  because  he  was  mistaken  in  the 
conduct  of  his  suit  at  law.  It  will  be  admitted  that  if,  by 
a  stay  of  execution,  he  had  deprived  the  creditor  of  his 
right,  he  must  abide  by  the  consequences.  But  that  does 
not  appear  to  be  the  case  in  the  present  instance.  No  pay- 
ments were  made  by  him  to  other  creditors,  between  the 
^rendition  of  the  judgment  and  the  expiration  of  the  time 
to  which  execution  was  stayed ;  and  the  assets  of  his  tes* 
tator  were  as  sufficient  at  one  period  as  at  the  othen 

I  come  now  to  another  point;  the  supposed  liability  of 
the  appellant  as  devisee,  in  consequence  of  the  lands  given 
him  by  the  will  of  his  testator.  It  is  admitted  that,  if  the 
lands  be  sufficient  to  satisfy  prior  incumbrances,  the  sur^ 
plus,  if  any^  is  assets  in  equity.  If  he  is  to  be  charged  on 
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scGOunt  of  those  lands,  it  should  be  as  heir  or  devisee ;  and      June, 
the  lands  should  be  sold  for  the  payment  of  the  demand;      1807* 
but  there  should  be  no  personal  charge*    By  charging  the  ^*-^ 
land,  not  moro  than  the  value  thereof  could  be  recovered;    worsham 
but  by  making  it. a  personal  charge  he  may  be  'compelled      against 
to  pay  ten  times  its  value;  especially -as  it  was  incumbered  M'IUkhb. 
ivith  a  mortgage  which  must  first  be  satisfied. 

If  the  appellant  be  entitled  to  relief  in  equity  as  executor^ 
and  be  chargeable  as  devisee^  then  there  ought  to  be  a  de- 
cree for  the  sale  of  the  lands,  by  commissioners,  and  an 
account  taken  of  the  real  and  personal  estate  which  came 
to  his  hands;  because  the  value  of  those  lands  cannot 
otherwise  appear*  In  every  view  of  the  case,  the  decree 
of  the  Chancellor  ought  to  be  reversed,  and  an  account 
taken;  and  the  judgment  at  law  should  stand  as  a  security 
for  the  performance  of  the  final  decree. 

Hay^  for  the  appellee.  It  appears,- from  the  documents 
filed  in  this  cause,  that  the  appellee  brought  a  suit  against 
the  appellant  as  executor^  upon  the  bond  of  his  testator; 
and  diat,  after  a  judgment  and  an  ineffectual  execution,  a 
suit  was  brought  on  the  executorial  bond  in  which  the 
security  in  the  bond  as  well  as  the  executor  was  a  party. 
The  suit  progressed,  and,  finally,  a  judgment  was  confes* 
sed  by  the  appellant  in  consequence  of  his  .agreement  that 
he  himself  would  pay  the  debt ;  and  six  months  were  al« 
lowed  for  that  purpose.  The  time  elapsed ;  an  execution 
i5sued  and  a  forthcoming  bond  was  taken.  At  the  moment 
when  a  motion  was  about  to  be  made  for  a  judgment  on 
that  bond,  the  executor  again'  confessed  a  judgment,  and 
obtained  a  stay  of  execution  for  six  months  longer.  It  is 
BOW  contended  that  he  is  not  bound  by  these  twojudg* 
ments  deliberately  rendered  by  himself. 

Much  has  been  said  by  Mr.  Wtckham  to  show  the 
practice  in  the  Chancery  and  Federal  Courts,  as  to  re<- 
lief  in  cases  of  a  fair  administration.  I  shall  not  deny 
the  propriety  of  this  practice ;  but  I  do  not  see  the  propri- 
cty  of  a  reference  to  those  authorities.  I  never  meant  to 
say  that  a  judgment  against  an  executor  in  his  executorial 
character  deprived  him  of  relief  in  equity,  if  he  were  other* 
wise  entitled  to  it;  but  I  do  say  that,  when  there  is  a  suit 
brought  against  an  executor  for  wasting  the  assets  of  his 
testator,  for  retribution  out  of  his  own  estate,  his  confes- 
sion of  judgment  is  an  acknowledgement  that  the  charge 
of  waste  is  true,  and  that  he  is  bound  both  in  law  and 
equity.  It  is  remarkable  that^  in  this  case,  there  was  a  stay 
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JrNE,      of  execution  even  after  a  judgment  on  a  forthcoming  bond; 

I80r*      the  appellant  clearly  manifesting  in  every  stage  of  the 

^-~y-— -^  proceedings  that  he  considered  the  debt  as  his  own.  These 

circumstances  differ  the  case  widely  from  the  statement 

(igaiiJt  '  i>^*de  by  Mr.  Wickham*  The  suit  in  which  this  judgment 
M*KENzie.  was  confessed  was  not  against  the  appellant  as  executor; 
but  ag^nst  him  in  hts  own  right  to  establish  a  de9ast(xott» 
But  it  is  assumed  as  a  fact  that  the  appellant  has  fully 
and  fairly  administered  the  assets  which  came  to  hi& 
hands.  This,  it  is  said,  appears  from  an  account  which 
has  been  returned  to  the  county  Court;  and  we  are  told 
that  a  Court  of  Equity  will  relieve  in  such  cases  where  a 
judgment  has  been  rendered  against  a  man  in  his  execu- 
torial character.  This  last  position,  though  true^  has  na 
application  to  the  case  before  the  court.  Relief  is  sought 
by  the  appellant  not  in  his  representative^  but  in  his  ithR- 
vidual  character ;  so  that  the  executor  as  a  party  would  not 
come  within  the  scope  of  Mr*  Wickham^s  own  argument. 
Though  a  Court  of  Equity  will  relieve  where  an  execu- 
tor has  acted  fairly,  yet  the  rule  does  not  apply  to  this 
case.  The  accoimt  exhibited  by  the  executor  has  a  very 
suspicious  aspect.  There  is  no  account  whatever  of  any 
credits  to  the  estate  of  his  testator.  It  is  improbable  that 
a  man  should  have  owed  upwards  of  a  thousand  pounds, 
and  that  not  a  shilling  should  be  due  to  him.  Such  ap- 
pears to  have  been  the  case  with  the  testator  of  the  appellant 
from  the  account  exhibited  by  his  executor.— <•  Again  there 
was  no  appraisement  of  the  estate.  This  the  executor  was 
bound  to  have  done  by  the  tenour  of  his  oath  and  the  con- 
dition of  his  bond.  This  important  duty  was  omitted. 
Why  ?— .the  account  of  sales  will  answer.  It  will  be  found 
that  ten  negroes  sold  for  three  hundred  and  odd  pounds 
only,  and  were  purchased  by  the  executor  himself.  It 
may  be  said,  that  it  might  have  been  either  a  good  or  a 
bad  bargain;  but,  if  there  had  been  an  appraisement,  the 
real  value  <xf  the  negroes  would  have  appeared.  As  the 
executor  has  not  done  what  his  duty  prescribed,  we  are  ac 
liberty  to  presume  against  him,  and  to  infer  that  the  sale 
was  a  fraudulent  one.  That  the  executor  committed  a 
devastatfit  there  can  be  no  doubt.  The  evidence  of  tli£ 
counsel  who  prosecuted  the  suit  against  him  shows  that 
the  plaintiff  was  prepared  to  establish  that  fact,  and  that 
the  confession  of  judgment  was  the  effect  of  a  compromise 
between  them,  which  was  proposed  by  the  executor  him« 
self.  From  that  moment  he  considered  that  the  executor 
took  the  debt  upon  himself. 


/• 
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It  is  said  by  Mr*  Wicifuxm^  that  the  second  judgment      Juns* 
males  no  difference  since  there  would  necessarily  have      1807« 
been  a  judgment  at  law.     The  position  is  not  correct*  ^•v — ' 
Where  Uie^e  is  a  suit  brought  against  the  executor  him- 
self,  and  he  is  the  only  party,  the  original  judgment  a-      aJaingt^ 
gainst  him  as  executor,  is  evidence  of  assets.^  ^r.  ^ici-  M'Kesizie, 
ham  has  not  adverted  to  the  distinction  between  an  action 
^^gainst  the  e^pecutor  suggesting  a  devastavit^  and  an  action 
t>n  the  executorial  bond*     In  die  latter  case  the  security 
is  a  party,  and,  by  the  express  provision  of  the  law,  he  is 
Vot  liable  beyond  the  assets  lor  any  omission  or  mistake  in 
pleading  or  for  false  pleading  of  his  principal,  (a)    The  ,  v  » 
object  of  the  second  suit,  iu  this  case,  was  to  prove  a  de-*  code,  vol.  1. 
vaataviii  and,  however  accurate  Mr»  WickhanCs  ideas  may  cb.  92,  sec. 
be  as  to  the  legal  effect  of  the  first  judgment  against  the  33,  pa.  165. 
executor^  as  suchj  being  the  ground  of  a  second  judgment 
gainst  htm  in  his  oxvn  riffhty  the  counsel  opposed  to  the  ap*- 
pellant  did  not  expect  to  succeed  on  that  point  of  law,  but 
to  obtain  the  second  judgment,  on  tlie  testimony  of  wit- 
nesses proving  a  devastavit*     I  contend  that  the  confession 
of  judgment,  under  the  circumstances  of  this  case,  was  a 
fair  contract  which  the  appellant  is  bound  in  law  and  equity 
to  perform. 

fiut  it  is  said,  if  the  confession  of  judgment  and  stay  of 
execution  has  deprived  us  of  any  right,  me  appellant  must 
abide  by  the  consequences.  Already  have  we  been  ex- 
tremely incommoded  in  not  being  permitted  to  go  on  with 
our  action  at  law.  We  should  have  obtained  a  judgment 
against  the  appellant  individually  on  proof  of  a  devastavit. 
Can  it  be  believed  that  the  appellant,  if  he  had  been  a  cre- 
ditor of  the  estate  of  his  testator,  as  he  represents,  would 
have  confessed  a  judgment,  and  acknowledged  that  he  had 
wasted  it?  If  we  had  gone  on^and  obtained  a  judgment 
on  establishing  the  fact  of  a  devastavit^  he  never  could  have      *  • 

come  into  a  Court  of  Equity  for  relief.  The  counsel  for 
the  appellimt  in  the  Court  of  Common  Law,  I  am  well 
assured,  never  expected  to  succeed  on  the  ground  that 
there  had  been  no  devastavit;  but  only  that  the  appellee^s 
counsel  had  not  brought  an  intermediate  suit  against  the 
executor  to  establish  ^e  devastavit^  before  he  commenced 
his  action  on  the  executorial  bond.  The  celebrated  case 
of  Braxtotu  V*  Winslow^  (Ji)  has  produced  much  confusion,  (b)  1  Wath. 
and  has  never  been  clearly  understood.  It  would  seem,  31. 
from  the  opinion  which  the  Court  is  made  to  express,  in 
that  case,  mat  a  devastavit  must  be  established  by  a  aepa* 
rate  action  against  the  executor,  before  you  can  resort  to 
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JvsE,       a  suit  on  the  executorial  bond.     But  this  opinion  is  not 
1807.      supported  by  reason;  nor  was  it  necessary  for  the  Couit 
to  decide  that  point,  there  having  been,  in  that  case,  no 
WoRSHAM    *^*^  whatever  against  the  executor  even  to  establish  the 

agaiott        debt. 

M<Kbnz.ie.  It  is  admitted  by  Mr*  Wzckham  that  the  lands  devised 
to  the  appellant  are  liable ;  but  it  is  contended  there  should 
be  no  judgment  against  hinf  personally.  After  such  a 
length  of  time,  it  would  be  unreasonable  to  ask  the  appel- 
lee to  resort  to  the  land.*  It  may  not  be  in  the  possession 
of  the  appellant.  Biit  there  is  one  circumstance  which 
deserves  consideration:  it  is  extremely  probable  that,  in 
consequence  of  these  lands,  the  appellant  was  induced  to 
confess  judgment :  especially  if  he  had  disposed  of  them. 
But,  it  is  said,  the  land  was  subject  to  a  mortgage.  It 
does  not  clearly  appear  that  this  was  the  case,  lliere  is 
no  evidence  that  this  is  the  same  land.  But,  if  it  were  the 
mortgage  has  probably  been  paid  off;  as  there  appears  hx 
the  executorial  account  an  item  for  money  paid  on  account 
of  a  mortgage.  It  is  not  said  for  what  land ;  but  the  pre*  > - 
sumption  is,  that  it  was  for  the  land  devised  to  the  appel- 
lant. 

Another  circumstance  deser\'^es  the  consideration  of  the 
Court.  The  appellant  repeatedly  promised  to  pay  this 
debt.  I  would  ask,  if  this  does  not  strengthen  the  con- 
viction, that  he  considered  himself  bound  to  pay  it? 

Wickhamy  in  reply.  It  is  not  contended  on  the  part  of 
the  appellant  that  there  ought  to  be  a  perpetual  injunction 
without  further  inquiry;  his  liability  for  the  property  real 
and  personal  which  came  to  his  hands  as  devisee  or  execii- 
tor  is  admitted.  All  that  we  contend  for  is  that  enough 
appears  to  put  the  Court  on  an  inquiry  as  to  the  truth  of 
'     the  facts  alledged  hf  the  appellant. 

It  is  admitted  by  iJ/r.  Hay  that  we  were  tiot  so  conclit- 
sively  bound  by  the  first  judgment  as  to  preclude  us  from 
relief  in  equi^.  He  mu^t  admit  that  we  were  bound 
by  it  at  law.  I  cannot,  therefore,  see  that  the  con- 
fession of  the  second  judgment  made  any  difference :  for 
the  appellee  had  only  to  carry  his  first  judgment  into 
Court,  with  a  return  of  mUla  bona  on  the  execution,  and 
take  his  second  judgment  as  a  matter  of  course.  It  was 
consequently  unnecessary  to  summon  witnesses  to  prove  a 
devastavit  which  the  law  implied.     If  the  appellant  had  ap- 

Elied  to  a  Court  of  Equity  in  the  first  instance,  he  would 
ave  been  compelled  to  confess  a  judgment,  before  an  in- 
junction would  have  been  awarded.     As  to  the  stay  of 
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execution,  it  is  admitted  diat  if  any  loss  had  been  sustain**      Jvks* 
ed  on  that  account  it  must  have  been  borne  by  the  appel-      1807* 
lant;  and  with  respect  to  the  delay,  we  pay  interest  on  the 
debt,  which  the  law  deems  an  adequate  compensation.         Woksham 

But  the  account  is  said  to  hcive  a  suspicious  aspect*  arainH 
There'is  no  proof  of  fraud ;  and  prima  facie  the  account  is  M^Kbuxi*. 
correct.  It  is  setded  in  the  usual  form ;  and,  if  there  be 
a  suggestion  of  any  unfairness,  it  is  not  now  too  late  to  in* 
quire  into  it.  The  circumstance  of  there  being  no  credits 
is  easily  accounted  for ;  the  testator  being  much  in  debt, 
probably  assigned  thq  bonds  of  others,  payable  to  him,  in 
discharge  of  his  own  debts. 

Why,  it  is  asked,  was  there  no  appraisement?  This 
question  cannot  be  asked  here.  If  the  appraisement  were 
now  in  my  pocket,  I  could  not  produce  it.  In  Chan- 
cery it  might  be  called  for.  With  respect  to  the  negroes 
we  know  nothing.  Those  ten  sold  by  the  executor  and 
purchased  by  himself  at  the  price  of  three  hundred  and 
fifty  pounds,  might  have  been  very  old  or  very  young; 
they  might  have  been  a  good  or  a  bad  bargain. 

It  is  inferred  that  the  appellant  knew  he  was  a  debtor  to 
the  estate  of  his  testator  by  confessing  a  judgment.  What 
else  could  he  have  done  I  He  was  bound  at  1^  by  the 
first  judgment  against  him  as  executor ;  and  advised  that  ^ 
his  only  defence  was  in  equity.  If  there  had  been  a  judg- 
ment for  a  DEVASTAVIT,  it  would  have  been  no  bar  to 
relief;  because,  in  the  action  suggesting  a  devastavit^  the 

STy  would  have  been  bound  by  the  original  judgment, 
or  does  the  stay  of  execution  make  any  difference :  for 
cases  have  gone  so  far,  as  that,  where  there  was  a  bond 
given  on  a  new  contract,  relief  has  been  granted  on  the 
equity  arising  from  the  original  transaction.  But  the  land 
may  be  gone.  If  so,  the  injunction  bond  stands  as  a  secu- 
rity. It  is  said  too  that  it  does  not  appear  the  land  was 
mortgaged.  This  comes  out  in  the  answer.  ^^  But  the 
mortgage  may  be  paid.''  This  may  or  may  not  be  the 
case ;  and  ought  to  be  inquired  intO"  "  ^*  But  the  appel- 
lant promised  to  pay  the  debt."  Mr*  Hay^  himself,  (as 
appears  from  the  record,)  told  him  that  he  could  not  get 
relief.  It  was  then  only  a  promise  to  pay  a  Judgment 
which  he  thought  himself  bound  to  pay.  Cases  are 
numerous  where  reljief  has  been  granted  m  equity,  after  a 
promise  by  the  party  to  pay  arising  from  a  mistaken  appre- 
hension that  he  was  bound. 

Tuesday^  June  23^.— -The  decree  of  the  Chancellor  was 
unanimously  affivmed. 

8  ▲ 
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ji'NE,'  Nelsok  against  Suddarth, 

1&07*  Th£  same  against  the  same, 
W— y— — ^.'  and 

rj.     ,     ,  Nelson  against  Cocke. 

These  three  causes  were  heard  together,  being  appeals 
An  attach-     fjom  decrees  of  the  late  Judge  of  the  Superiour  Court  of 

mi.nt  having     -,,  ..         ,       x^\_  j   i\'   .   •   * 

been  served    Chunctry  lor  the  Kichmond  Uistrict. 
to  compel  The  first  suit  was  brought  by  Suddarth  against  Robert 

p.n-fbnnunce  Xdi^Qri  for  the  purpose  of  reviewing  a  decree  obtained  in 
h!  Chancery  ^  former  suit  brought  by  the  said  Nelson  against  a  certain 
which  was*  *  jf^^^n  Sijme^  Mildred  Syme^  and  Suddoth;  of  recovering 
erroneous,  in  back  a  sum  of  money  p«id  by  him  the  said  Suddarth^  under 
of"a  nllstak^  influence  of  that  decree ;  of  obtaining  a  discharge  trom  an" 
ofdie  Chaii-  obligation  given  by  him  in  consequence  of  the  award  of 
ceilor,  and  (:crtuin  arbitrators,  to  whose  opinion  he  had  submitted  the 
^^^  *'.?*?  '{°*  .value  of  so  much  of  an  estate  in  land,  (to  w*hicb  the  said 
lainefl  ^  ^  '  ^'^^^''On  claimed  title,  under  the  said  decree,)  as  was  in  his 
ag^ainst one  of  the  said  «S>/^arM'6-  possession;  and  of  setting  aside  so 
the  dcfeu-  much  of  that  decree  as  would  have  compelled  him  to  sur- 
dants,  CHI       render  the  said  land  to  the  complainant,  if  the  maUer  in 

wliom  no  111  1       •         1  1  •         • 

process  had    Controversy  had  not  been  submitted  to  arbitration* 

been  served;      The  second  suit  was  brought  by  Nelson  against  SiuU 

and  the  said  ^^;yA  for  a-specifick  performance  ot  the  award. 

defendant  r^.,  ..*,,'  j     n     i.  a       • 

having-  been  ^  "^  original  aecree,  and  all  the  consequences  nowmg 
inchiccd,  iin-  from  it,  were  founded  on  a  mistaken  idea  of  the  Chancel- 
der  influence,  lor,  that  John  Syme  the  elder  was  tenant  by  curtesy  of 
and  ^w/wlof  ^^^^^^  lands  which  were  entered  and  surveyed  by  his 
the  attach-       Wife's  faUier, 

ment,  with-  The  circumstances  were,  these.— y^A/z  Syme  the  elder 
°fV^"^^^ht^  intermarried  with  Mildred  Merixvether^  an  infant  daughter 
to  pa)  a  sum  ^^  Nicholas  Mcrixvether  deceased,  and  his  sole  heiress* 
of  mojiey  and  1  he  said  Nicholas  Aleriwether  had  made  an  entry  for  1600 
*^^Kr^"^^  **"  acres  of  land  in  the  then  county  of  Goochland^  now  Albe^ 
a  f:!rtherpav^  mar/ey  but  he  dying  in  the  year  1741,  before  a  patent  ha4 
nieit ;  on  a'  iBSued,  and  his  widow  having  married  Dr.  Thomas  WaU 
bill  ofpc view,  ifr,  that  gentleman  obtained  it  on  the  28ih  of  August 

wl^cSlv  ^^"^^^  ^"  ^^^  ^^^"^  ^^¥^  step-daughter  Mildred  Meriwe^ 
decreed  to  be  f^^'"*  After  her  maniage,  and  while  she  was  yet  under 
refimded,  age,  the  said  Syme  (her  husband)  sold  the  said  land  to 
*  *uion^to  be"  ^^'^^'?^  Nelson  father  of  the  appellant.  She  died  in  1 754, 
surrendered,  l^^vifag  three  children,  of  whom  John  Syme  the  younger 

was  the  eldest  and  her  heir. 
Where,  by  The  conveyance  from  John  Syme  the  elder  to  William  ' 

mistuke.  the    Ntkon  bears  date  the  26th  of  April  1755.  * 

▼eudor  of  a  * 
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The  patent  to  Mildred  Meriwether  and  conveyance 
from  yohn  Syme  to  William  Nelson  describe  the  land  as 
1600  acres,  by  certain  metes  and  bounds;  but  Nelson  set- 
tled his  plantation  not  within  those  limits.  Nelsov 

Nicholas  Merixvether  had  made  another  entry  for  400      aguvut 
acres  of  land,  which  were  surveyed,  on  the  28th  of  March  Siduak  »», 
1740,  adjoining  the  said  tract  of  1600  acres,  and  inclu-    ^""J^,***^ 
ding  the  plantation  setded  by  William  Nelson.  This  cntr}'-   tHe  samk, 
had  escaped  the  notice  of  Dr.  Walker;  but  John  Syme  the         and 
younger,  having  attained  his  full  age,  made  the  discovery;      Nblso-h 
and,  after  the  establishment  of  the  commonwealth's  land-  •    cock*«. 
office,  had  those  400  acres  resurveyed,  for  the  purpose  or 
ascertaining  their  identity;  and  was  proceeding  to  obtain  tract  of  land 
a  patent  on  the  orisrin^d  survey,  when  he  was  restrained  by  deliver  to 
a  caveat  entered  at  the  instance  of  Robert  Nelson  the  ap-  possesbiin  of 

pllldnt.  uthei- hind 

William  Nelson  the  elder  being  then  dead,  and  having  w^ich  does 
devised  the  1600  acres  of  land  to  the  appellant,  he  had  ob-  |]?^*'^njfi,'J' 
tained  from  the  said  John  Syme  the  younger,  a  deed  of  vendee  is 
confirmation  which  neither  abridged  nor  extended  the  evicted  irom 
boundaries  of  the  original  tract.  William  Nekon  the  youn-  ^^'^'^  ^J*^^r 
ger,  (brother  of  the  appellant)  made  an  entry  for  the  same  ^J"[  ^^^  ^^  * 
400  acres  of  land,  had  them  surveyed,  and  sued  out  a  ca-  compelled  to 
veat  to  prevent  the  emanation  of  a  grant  to  the  appellant;  pay  rent  to'' 

-     -  tiie  vt  ndor 

time 
ined 

William  Nelson^  w|jo  thereupon  conveyed  the  land  to  the  in  possession 
appellant.   John  Syme  Jr.,  as  soon  as  he  was  informed  of  thereof;  al- 
the  dismission  of  the  appellant's  caveat,  proceeded  to  ob»  conthmciTto 
tain  a  patent,  which  bears  date  the  20th  of  June  1791,  for  bold  the  full 
the  same  400  acres  of  land,  on  the  ancient  survey  of  his  quantity 
grandfather  Nicholas  Meriwether ;  stating  his  descent  and  j^y*^{j^\\y 
deriving  his  title  through  his  mother;  but  soon  afterwards  certuinmete* 
sold  the  land  to  Suddarth^  and  put  him  in  possession.-—  and  bounds. 
After  this  sale  and  delivery  of  possession,  Suddarth  hear- 
ing of  the  claim  of  Nelson^  refused  to  pay  the  purchase 
money;  whereupon  y^An  Syme  Jr.  brought  a  suit  in  the 
late  High  Court  of  Chancer}'  against  Robert  and  William 
NeUfons^  stating  his  title  to  the  said  400  acres  of  land;  his 
aaletherof  to  Suddarth;  and  the  manner  in  which  the  de- 
fendant William  Nelsonhsid  obtained  a  patent  for  the  same, 
and  conveyed  it  to  Robert  Nelson;  which  he  charged  to 
kave  been  by  fraud  and  collusion  between  the  two  bro- 
thers.     He  therefore  prayed  that  the  patent  to  William 
Nelson  should  be  set  aside  and  the  land  decreed  to  him ; 
and  that  the  defendant  should  account  for  the  rents  am) 


after  which  the  appellant  dismissed  his  caveat  against  yohn  J-^',^^  J^y^^^^^ 
Syme  Jr.,  and  a  patent  issued  on  the  31st  of  July  1788  i<i  he  remainec 
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profits  during  the  time  that  they  and  their  father  had  held 
possession. 

The  answer  o(  Robert  Nelson^  stated  that  his  father  had 
purchased  of  the  complainant^s  father,  and  devised  to  Yam. 
the  defendant,  who,  long  afterwards,  discovered  that  4O0 
acres  (possession  of  which  had  been  delivered  by  the 
agent  and  guardian  of  the  complainant's  mother,  thirty 
years  before)  were  8ur%'eyed  for  the  complainant;  and, 
thereupon,  he,  the  defendant,  had  caveated  the  same  and 
taken  measures  to  obtain  a  patent  therefor:— that,  if  the 
Court  should  be  against  him  on  this  point,  his  title  was 
still  good,  during  the  life  of  the  complainant's  father 
John  Syme  the  elder,  who  had  paid  a  valuable  comidera- 
tion  to  the  complainant  to  induce  him  to  confirm  his  sales. 

The  depositions  taken  in  the  cause  proved  that  Dr* 
Walker^  who  was  supposed  to  be  the  agent  of  John  Syme 
the  elder,  showed  the  lands  to  the  agent  of  Wiuiam  Nelson 
the  elder:  but  Dr.  Walker  declared  that  he  showed  them 
as  the  friend  and  not  as  the  agent  of  Syme^  and  that  he 
did  not  know  the  situation  of  the  tract  in  dispute,  till  he 
heard  it  was  caveated.  John  Syme  the  elder  deposed  that 
he  sold  the  land  to  William^  Nelson  the  elder  as  described 
in  the  deed,  and  no  other.— Another  witness  stated  only 
that  Dr.  Walker  and  himself  showed  the  land ;  and  that,  if 
there  had  been  any  entry  in  favour  of  *Sy»2^,  he  thought  he 
would  have  knows  it. 

John  Syme  Jr.  having  died  intestate,  the  suit  (which 
abated  by  his  death)  was  revived  on  the  day  of  March 
1793,  by  consent,  in  the  names  of  7^ An  .SV^m^his  son,  and 
Mildred  Syme  his  daughter,  by  Ificholas  Syme  their  next 
friend. 

On  the  1 8th  of  March  1 797,  Robert  Nelson  brought  his 
suit  against  the  last  mentioned  John  Syme^  his  sister  Wit^ 
dred^  and  — *—  Suddoth. 

The  bill  stated  that  John  Syme  the  elder  being  seized 
in  right  of  his  wife  sold  the  land  in  question  to  the  com* 
plainant's  father,  who  devised,  it  to  the  complainant ;  but 
It  was  discovered  in  1 787,  that  400  acre^  of  it  had  not  been 
patented;— that,  in  consequence  of  this  discovery,  John 
Syme  Jr»  entered  for  those  400  acres ;  but  the  complainant 
caveated;  and  WilRam  Nelson  the  yotmger  obtained  a  pa- 
tent for,  and  conveyed,  the  same  to  the  complainant;  that 
John  Syme  the  younger  afterwards  obtained  a  patent,  and 
brought  suit  against  the  complainant  for  the  same  land, 
although  the  complainant  ought  to  be  considered  as  n 
purcluwer  of  the  fee  simple ;  but,  if  that  were  not  the  case. 
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«t  least  for  the  life  of  John  Syme  the  elder:  that  John 
^         Syme  Jr.  had  sold  to  Suddoth^  who  refused  to  pay  the  com- 
plainantthe  value  of  the  land,  although  when  he  bought  of 
yohn  Syme  Jr.  he  had  notice  of  the  complainant's  right. 

The  prayer  of  the  bill  was  therefore  that  Suddoth  should 
be  compelled  to  deliver  possession  of  the  400  acres  to  the 
complainant,  and  that  the  defendants  should  account  for 
the  rents  and  profits  from  the  time  when  John  Syme  Jr. 
obtained  possession* 

The  answer  of  the  defendants  John  and  Mildred  Syme 
insisted  that  the  400  acres  of  land  were  not  comprehended 
in  the  deed  from  John  Syme  the  elder  to  William  Nelson 
the  elder* 

The  exhibits  filed  in  this  cause  were  the  patent  to  Mil'- 
dred Meriwether  for  1600  acres  of  land;  a  deed  of  release 
from  Robert  Nelson  the  complainant  to  John  Syme  Jn  ioe 
a  tract  of  land  which  was  mortgsiged  to  William  Nelson  the 
elder  by  John  Syme  the  elder  as  an  indemnity  against  his 
vife's  title;  the  patent  to  William  Nelson  die  younger, 
which  was  for  481  acres  of  land;  the  patent  to  John  . 
Syme  Jr«  for  400  acres;  and  the  deed  from  John  Syme  the 
elder  to  William  Nelson  the  elder. 

These  two  causes  came  on  to  be  heard  together,  and 
the  Chancellor  decreed  that  the  patent  to  Wiltiam  Nelson 
the  younger  should  be  vacated,  as  having  been  obtained  by 
fraud ;  hut  that  John  Syme  the  elder  being  tenant  by  the 
curtesy  his  sale  and  conveyance  to  William  Nelson  the  el- 
der passed  an  estate,  at  least  for  the  life  of  the  said  John 
Syme  the  elder;  (which  interest  he  had  a  right  to  sell;) 
9nd  that  Robert  Nelson^  as  devisee  of  his  father  William 
Nelson  the  elder  was  entitled  to  hold  the  land  for  that 
time;  that  after  the  death  of  the  said  John  Syme  the  elder, 
it  wsis  to  be  delivered  up  to  John  Syme  the  younger;  but, 
until  that  event  should  happen,  John  Syme  the  younger 
should  deliver  possession  to  Robert  Nelson^  and  account  to 
him  for  the  rents  and  profits,  from  the  time  when  he  had 
taken  possession,  until  he  should  so  deliver  it  up. 

In  tne  above  decree  the  sale  from  John  Syme  Jr.  to 
Suddarth  was  not  mentioned,  nor  did  the  name  of  Sud^ 
darth  occur  in  it:  yet  an  attachment  was  issued  against 
and  levied  upon  him,  to  compel  him  to  surrender  the 
land,  and  to  pay  the  intervening  profits  thereof  between  the 
time,  when  the  occupation  hy\7^^^  Syme  Jr.  commenced, 
and  the  date  of  the  decree.  This  was  the  first  legal  notice 
of  the  suit  which  Suddarth  had,  except  a  service  of  the 
decree  upon  him*    He  was  taken  into  custody,  on  the  at- 
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tachment,  by  the  Sheriff,  on  whose  advice  he  agreed  to 
pay  a  certain  sum  of  money  to  Robert  Nelson  for  the  in- 
tervening profits  of  the  land  ^  and,  moreover,  engaged  to 
pay  whatever  should  be  considered,  by  men  chosen  for 
the  purpose,  the  value  of  the  estate  by  the  curtesy  of  John 
Syme  the  elder.  The  former  of  these  sums  was  paid  be- 
fore Suddarth  had  better  advice. 

Suddarth  then  fil^.d  the  bill  of  review  first  above  men* 
tioned,  making  Robert  Nelson^  John  Syme^  (an  infant,)  by 
Nicholas  Syme  his  guardian,  William  Cochran  and  Mildred 
his  wife  (which  John  SymeznA  Mildred  were  children  and 
co-heirs  of  John  Syme  Jr.  aforesaid)  and  Elisha  White 
Sheriff  of  Hanover^  to  whose  management  the  personal 
estate  of  John  Syme  Jr.  had  been  committed,  parties  de- 
fendants. 

The  answer  of  the  defendant  John  Syme^  admitted  the 
sale  to  the  complainant,  but  not  that  all  the  purchase 
money  had  been  paid:  that  of  Cochran  and  wife  referred 
to  that  of  Syme:  that  of  White  the  Sheriff  merely  stated 
that  he  h'd  no  property  of  the  estate  of  John  Syme^  Jun. 

Robert  Nelson  in  his  answer  stated  that  the  blank  for  the 
complainant's  christian  name,  in  the  former  suit^was  left 
through  want  of  information,  and  not  from  design;  and 
that  his  surname  was  mistaken  through  ignorance:  that 
the  complainant  knew  of  the  suit,  and,  while  it  was  depen- 
ding, was  served  with  a  notice  not  to  pay  any  money  to 
^ohn  Syme^  Jun.  He  pleaded  the  decree  on  which  the 
attachment  issued,  and  stated  that  the  complainant  there- 
upon purchased  his,  the  defend  ant's,  interest  in  the  land 
with  which  bargain  he  appeartd  well  pleased. 

Tlie  cause  was  heard  on  the  bill  and  answers,  and  the 
following  exhibits;  viz:  Nelson*  s  receipt  to  Sndc/arth;  the 
award  of  the  arbitrators  concerning  the  back  renia;  Nrl' 
son^s  notice  to  Suddarth;  the  obligation  of  the  latter  to 
secure  the  payment  of  those  rents ;  and  transcripts  of  the 
records  in  the  two  suits  abovementioned. 

The  Chancellor  admitted  his  decree  to  have  been  erro- 
neous, because  Robert  Nelson  had  no  title  to  the  land ;  de- 
clared that  Suddarth  was  never  bound  thereby,  because  he 
was  no  party  to  the  suit;  and  that  the  attachment  against 
him  (which  occasioned  the  compromise  with  the  appel- 
lant,) had  emanated  improvidently;  and  therefore  direct- 
ed that  Rol^ert  Nelson  should  repay  to  the  complainant  the 
money  he  had  received,(j^  170) with  interest  from  the  date 
of  the  receipt;  should  release  the  obligation  for  rent,  and 
pay  the  costs  to  which  the  complainant  was  subjected  by 
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the  atachmeot,  as  well  as  the  costa  of  the  preaenjt  suiu 
Suddarth  thereupon  dismissed  the  bill  us  to  the  other  de- 
fendants. From  this  decree  NeUon  appealed  to  this 
Court*.  \s^,. 

NEL0O9 

The  second  appeal  was  from  a  decree  rendered  in  a  suit  Suddarth^ 
brought  by  I^elson  belorethat  jusl  mentioned,  tor  the  pur-  **"»  ^M.um 
pose  of  enforcing  the  cc-mpromise  above  stated.  The  an-  ^^«'«* 
swer  of  Suddarth  was  filed  alter  he  had  exhibited  the  bill 
in  the^uit  brought  by  him  against  Nelson  and  others*  That 
hill  is  made  a  part  oi  his  answer  m  this  suit,  which  an- 
swer confesses  the  compromise,  but  prays  that  it  m»iy  be 
set  aside,  because  obtained  irom  him  by  duress^  and  with- 
out an  adequate  knowledge  on  his  part,  either  of  his  own 
rights,  or  of  those  of  the  said  Nelson*  The  Chancellor 
dismissed  the  bill,  and  Nelson  in  like  manner  appealed. 

The  third  appeal  was  from  a  decree,  dismissing  the  bill 
of  the  appellant,  in  a  suit  brought  by  him  against,  Jame^ 
P*  Cocke.  The  cause  was  set  for  hearing  upon  the  bill 
and  answer,  without  a  replication.  iVe/^onf filed  his  bill 
alleging  that  he  had  sold  to  Cocke  the  tract  ^i patented  land, 
cont.dning  1600  acres,  and  had  delivered  to  him,  by  mis- 
take, 4CX)  acres,  (for  which  there  was  only  an  cntry^  a« 
part  of  the  patented  land :  that  John  Syme  the  younger 
was  entided  to  the  entry^  after  the  death  of  his  father 

2ohn  Syme  the  elder,  from  whom  the  title  to  the  patented 
nd  was  deduced  to  Nelson;  but  that  Nelson  was  entitled 
to  possession  of  the  entry^  during  the  life  of  John  Syme 
the  elder ;  that  Cocke  had  occupied  this  entry  for  several 
years,  and  therefore  rent  was  demanded  from  him* 

The  answer  of  Cocke  stated  that  the  entry  was  a  part 
of  the  South  Garden  tract  which  Nelson  sold  to  him ;  that 
on  this  entry  were  all  the  houses  of  the  plantation,  and 
the  first  clearings  on  it,  that  Cocke  had  believed  the  entry 
belonged  to  him,  as  possession  thereof  had  been  delivered 
by  Nelson;  and  that  he  never  could  huve  occupied  it,  but 
for  such  deliver)";  that,  upon  the  discovery  of  an  adverse 
title  to  the  400  acres,  Nelson  insisted  that  they  should  be 
considered  as  part  of  the  land  which  Cocke  had  bought; 
and,  upon  a  reference  to  arbitrators,  it  was  decided,  that 
Cocke  should  allot  to  Nelson  o^er  four  hundred  acres, 
part  of  the  patented  land,  when  Nf^lson  should  be  able  to 
make  a  title  to  the  entry;  but,  if  Nelson  should  never  be 
able  to  make  such  title,  that  Cocke  should  retain  the  whole 
of  the  patented  land  in  Ueu  thereof:  that  Nelson  was  not 
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able  to  make  a  title  of  the  entry  ^  and  Cocke  assigned  to  Kim 
all  the  rents  which  were  due  from  tenants,  which  Nehan 
accepted.  The  affidavits  of  two  witnesses  showed  only 
the  amount  of  rents  which  had  been  received.  The  cause 
having  been  referred  to  a  commissioner,  he  charged  Cocke 
with  the  rents,  and  interest  on  the  rents;  both  of  which 
charges  were  specially  excepted  to. 

The  Chancellor  dismissed  the  bill ;  whereupon  Nekon 
again  appealed.  "^ 

CVr//,  for  the  appellant,  contended  that  the  patent  of 
William  Nelson  the  younger,  being  prior  in  date  to  that 
of  John  Syme  the  younger,  should  be  preferred;  and 
therefore  that  Robert  Neliton^s  title  under  it  was  unexcep* 
tionable:  that  Nelnon^s  title  being  superiour  to  that  of 
Suddarth^  the  latter  was  bound  by  the  compromise  foun- 
ded on  the  decree  against  him,  in  the  suit  brought  by  Ro" 
be  ft  Nelson;  although  a  blank  had  been  left  for  his  christian 
name :  and,  consequently,  that  his  subsequent  purchase  and 
agreement  to  pay  the  rent  were  obligatory  on  him. 

As  to  the  case  of  Cocke^  he  said,  that  all  parties  under- 
stood that  the  1600  acres  of  land  passed  by  the  deed  from 
Nelson  ;  but,  the  400  acres  having  been  delivered  by  mis- 
take, and  occupied  so  many  years  by  Cocke^  it  was  but  right 
that  he  should  pay  rent  for  the  use  of  them. 

Warden  for  Suddarth^  (after  stating  the  case)  observed^ 
that  in  the  suit  which  gave  rise  to  that  brought  by  Suddarth 
against  Nelson  and  others,  Suddarth  had  been  condemned 
in  a  decree,  without  being  heard.  No  process  was  ever 
served  upon  him ;  nor  did  he  ever  hear  of  the  suit  till  he 
heard  of  the  decree.  Being  in  the  custody  of  the  sheriff  on 
the  attachment,  he  had  no  alternative,  as  he  supposed,  but 
to  go  to  prison,  or  submit  to  such  terms  as  Nelson  thought 

E roper  to  prescribe.  Under  false  impressions,  both  as  to 
is  own  situation,  and  the  title  of  Nelson^  he  made  the  bar- 
gaun  with  him,  which  the  chancellor  had  very  properly  set 
aside.  In  the  former  suit,  there  was  a  blank  tor  the  name 
of  baptism,  and  the  surname  was  mis-spelt.  An  entire 
misnnmer  is  errour,  both  in  law,  and  equity. 

As  to  the  principal  point,  he  need  only  say,  that  V^An 
Syme^e  elder  having  never  reduced  the  400  acres  of  land 
into  possession  during  the  coverture,  and  John  Syme  the 
younger  having  obtained  a  grant  under  the  entry,  which 
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had  been  made  in  favour  of  his  mother,  his  ikther  jfohn       Jdwb. 
St/me  the  elder,  was  not  entitled  to  curtesy.  The  Chancel-       1807. 
lor's  first  decree  was  therefore  erroneous,  which  went  to  ^ — y— 
chsLTQc  Suddarth^  in  consequence  of  the  estate,  by  the  cur- 
tesy o{JohJiSyme  the  elder;  but  the  last  decree  was  cor- 
rect in  saying  that  the  money  which  had  been  paid  by  Sud^ 
darthy  under  the  influence  of  that  decree,  should  be  repaid, 
and  that  he  should  be  released  from  all  his  obligations  to 
Nelson  in  consequence  thereof. 

As  to  the  compromise,  Sitddarth  was  under  duress^  in 
the  possession  of  the  Sheriff,  whose  advise  he  followed 
when  it  was  entered  into.  This  is  the  very  definition  of 
duress;  and,  as  nothing  is  valid  which  the  party  does  un- 
der such  circumstances,  the  Chancellor's  other  decree  dis- 
missing the  bill  of  the  appellant,  filed  to  enforce  that  com- 
promise, was  also  correct. 

Call^  in  reply.     With  respect  to  the  main  point  in  this 
cause,  whether  Nclsov^s  patent  takes  precedence  of  that  ob- 
fidned  by  yohii  Syme  the  younger,  the  law  is  clearly  with 
us.    Mcrtwether^s  survey,  on  which  the  patent  of  ToAn 
Syme  the  yoUnger  was  founded,  was  made  in  17'40.  ifelaon 
and  those  under  whom  he  claims  were  in  possession  from 
1755.  This  case  is  precisely  within  the  principle  oi  John- 
son V.  Bxiffington  (a)  and  Curry  v*  Burns*  (6)  In  the  latter  t^\  g  Wask. 
case,  it  is  expressly  said  that  an  entry  not  pursued  for  ele-  116. 
ven  years  is  void.     In  the  present  case  more  than  eleven  {b)   2Wash, 
years  had  elapsed;  and  Nelson  was  put  in  possession,  un-  ^21. 
der  ar  supposed  right  from  Syme  himself.     If  Syme^  having 
an  old  entr}%  did  not  choose  to  carry  it  into  a  grant,  in  due 
time,  can  he  say  that  Nelson  hus  been  guilty  of  a  fraud  in 
attempting  to  get  a  grant,  when  the  land  had  been  so  long 
in  the  possession  of  IVtlltam  Nelson  the  elder,  as  for  a  de- 
scent to  have  been  cast  on  hisheiri^ 

Warden.  In  1746  or  1747,  Nicholas  Meriwethtr died: 
his  daughter  Mrs.  Syme  died  while  under  coverture  and  in 
infancy,  leaving  her  son  yohn  Syme  the  younger  an  infant 
only  three  years  old.  Besides,  the  war  intervened,  which 
put  a  stop  to  the  issuing  of  patents  till  the  establishment 
of  the  Commonwealth's  Land-Office.  John  Syme  the 
younger  was  bom  in  1752  ;  in  17-73,  he  was  of  age,  and  the 
King  never  issued  any  grnnt  after  May,  1774.  In  1779, 
the  Commonwealth's  Land-Office  was  established.  Taking, 
into  view  the  coverture  of  Mrs*  Syme^  the  infancy  of  her 
son  jfohn  Syme  the  younger,  and  the  extension  oif  tlie  time 
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granted  by  the  Legislature  for  obtaining  patents  on  sur-' 
veys  of  land,  yohn  Syme  the  younger  was  not  barred,  by 
any  limitation,  from  suing  out  a  grant  at  the  time  when  it 
issued.  He  referred  to  the  case  of  Picket  v.  Dowdall^  (c) 
to  show  that  a  younger  patent  founded  on  an  older  survey 
takes  place  of  an  older  patent  founded  on  a  younger  sur- 
vey. 

Call.  The  case  of  Curry  v.  Burns  is  decisive  on  this 
case.  The  register  of  the  Land-Office  was  not  authorised 
to  issue  a  grant  to  John  Syme  the  younger,  he  having 
abandoned  his  entry  and  survey.  Syme  should  have 
caveated  Nelson;  and  the  whole  question  would  have  been 
whether  an  old  entry  and  survey,  which  had  been  aban- 
doned, could  have  been  set  up  against  an  entry  and  survey 
which  had  been  regularly  made  and  pursued  with  due 
diligence. 

The  case  of  Nelson  v.  Cocke  was  submitted  without  far- 
ther argument,  on  the  part  of  the  appellant,  ikfr.  CaU 
considered  it  as  depending  on  the  main  point  in  the  case  of 
Nelson  if.  Suddarth. 


,  Randolph  and  Warden  for  Cocke^  contended  that  the 
cases  were  different.  The  bill  demands  nothing  more  than 
the  curtesy  of  John  Syme  the  elder.  The  suit  w  as  brought 
to  recover  rent  from  Cocke  for  the  time  he  cultivated  the 
land;  on  a  supposition  that  Nelson  was  entitled  to  the 
curtesy  of  Syme.  Cocke  improved  the  400  acres  of  land: 
Nelson  thought  he  had  sold  them :  Cocke  thought  he  had 
bought  them :  the  mistake  of  Nelson  led  Cocke  into  a  mis- 
take. It  was  an  imposition  upon  Cocke  for  which  Nelson 
is  not  entitled  to  relief.  At  the  time  the  Court  awarded 
to  Robert  Nelson  the  land  of  John  Syme  the  elder,  an  ac- 
count was  directed  in  this  case.  The  Master  reported 
£  96  to  be  due  from  Cocke  for  rent.  He  excepted  to  the 
report  upon  two  grounds.  1st,  that  affidavits  had  been 
read  which  were  taken  without  notice;  2ndly,  that  interest 
had  been  allowed  on  £  84,  part  of  the  rent  ,•  which  allow- 
ance was  contrary  to  the  decisions  of  this  Court.  The 
Chancellor  in  his  subsequent  dt  cree  says  the  former  de* 
cree  was  erroneous,  so  far  as  it  went  to  sav  that  Nelson 
Vas  entitled  to  the  curtesy  of  yo/in  Syme  the  elder.  It 
has  been  said,  in  the  slrgument  of  Nelwn  v,  Suddarth^  that 
^ohn  Syme  the  elder  was  not  entitled  to  curtesy,  because 
le  was  not  seized  during  the  life  of  his  wife.     Ji^e*&0n  wias 
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never  entitled  to  any  estate  in  fee  in  this  land;  and  his 
title  was  founded  entirely  on  the  erroneous  decree  of  the 
Chancellor.  On  the  special  circumstances  of  this  case, 
Nekon  is  not  entitletl  to  recover.  He  was  in  possession 
of  2000  acres  of  land,  and  sold  IGOO  acres  to  Locke* 
Upon  delivery,  he  gave  Cocke  possession  of  400  acres  to 
whii^h  he  was  not  entitled. 

C^  he  then  compel  Cocke^  who  only  contemplated  a 
purchase  of  1600  acres,  to  pay  rent  for  what  by  his  own 
mistake,  and  not  the  fault  of  Cocke^  was  erroneously  put 
into  his  possession? 

Curia  advisor e  vulU 

Friday^  July  3rd.  The  decrees  in  all  three  of  the  suits 
were  unanimously  affirmed,  by  the  whole  Court,  con- 
sistuig  of  all  the  Judges. 

Judge  Fleming  delivered  the  following  opinion. 

From  an  attentive  examination  of  the  records  in  these 
suits,  it  appears  to  me  that  neither  the  appellant,  nor  ei- 
ther of  those  under  whom  he  claims,  had  ever  any  equita- 
ble title  to  the  400  acres  of  land  in  question ;  nor  a  legal 
one,  until,  by  a  piece  of  artful  management,  not  much  to 
his  credit,  he  got  a  friend  to  obtain  a  patent  for  it,  in  the 
year  1 788,  during  the  pendency  of  his  caveat  against  the 
rightful  owner,  which  he,  in  his  answer  to  Syme'^s  bill, 
says,  ^^  w^as  afterwards  dismissed,  because  there  was  found 
to  be  considerable  difficulty  in  bringing  it  to  trial."  But, 
as  I  conceive,  because,  pending  the  caveaty  his  friend  had 
obtained  a  patent  for  the  land,  which  was  conveyed  to 
him. 

Let  us  examine  his  equitable  title,  which  he  conceives^ 
to  be  indubitable.  His  father,  under  whose  will  he  claims, 
in  the  year  1755,  purchased  3500  acres  of  patented  land 
contained  in  two  grants;  the  one  for  1900  acres,  lying  in 
the  North-Garden^  and  the  other  for  1600  acres,  lying  in  the 
South  Garden^  and  adjoining  the  land  in  controversy.  This 
land  was  purchased  of  the  Lite  Colonel  John  Syme^  who 
had  therein  only  a  life  estate,  in  right  of  his  wife,  then  an 
infant,  not  more  ths^n  15  or  16  years  of  age;  and  who,  for 
the  sum  of  £  800,  sold  the  land  to  the  late  Mr.  Wiiliam 
Nelson  (father  of  the  appellant,)  and  give  a  mortgage  of 
another  estate  to  the  purchaser,  to  secure  the  title  at  future 
day;  and  thus  defeated  the  inheritance  of  his  own  off- 
spring. 
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Possession  of  the  land,  so  purchased,  was  immediately 
given  to  Mr,  Nelson^  who,  supposing  the  land  in  question 
(for  which  there  was  an  entry  and  survey  in  the  name  of 
MiUbed  Mertrvet  her  ^  then  the  infant  wife  of  Colonel  Syme^^ 
to  have  been  included  in  his  purchase,  actually  settled  his 
3uDDARTH,  people  thereon — ^neither  he  nor  Colonel  Syme  having  any 
the  same  knowledge  that  such  an  entry  and  survey,  (which  were 
made  in  the  year  1 740,)  ever  existed.  And  this  mistake 
of  Mr.  Nelson^  or  his  agent,  in  setding  land^  which  of  right 
belonged  to  another,  (owing  entirely  to  their  own  inatten- 
tion and  negligence,  as  the  boundaries  6f  the  purchased 
lands.are  minutely  described  in  the  patents,)  was  to  give  the 
appellant  an  equitable  title  against  the  infant  presumptive 
heir  of  an  iTiiAXiX.f erne  covert;  which  heir  had  already  been 
defeated  of  his  inheritance  of  3500  out  of  thirty  nineliun- 
dred  acres  of  land !  Of  what,  it  may  be  asked,  has  the 
appellant  to  complain  i  His  father,  under  whom  he  claims, 
purchased,  and  supposed  he  had  purchased,  3500  acres  of 
land,  only^  of  which  he  was  put  into  immediate  possession, 
and  the  title  secured ;  and  there  is  not  even  a  suggestion 
that  there  is  a  deficiency  in  quantity. 

The  reasoning  of  the  appellant  on  the  subject  seems  to 
amount  to  this — "  I  have  purchased,  and  paid  for  your 
**  coat,  and  have  (through  mistake,  and  without  your 
*'  knowledge,)  almost  worn  out  your  cloak ;  and  am  there- 
fore entided  to  that  also." 

Let  us  now  take  a  short  chronological  view  of  the  title 
of  John  Syme^  the  son,  who  was  father  of  the  appellees, 
John  Syme  and  Mildred  Syme^  (now  Mildred  Cochran)  and 
heir  of  Mildred  Merixvether^  who  died  the  wife  of  John 
Syme  the  elder,  about  the  time  she  came  of  age  ;  in  whose 
name,  and  for  whose  benefit,  the  entry  for  4O0  acres  of 
land  (now  the  subject  of  controversy,)  was  surveyed  the 
#  22nd  of  March,  1740.  But  neither  of  the  parties  had  any 
knowledge  of  such  entry  and  survey* until  many  years 
after  John  Syme^  the  son  and  heir,  came  of  age ;  soon  af- 
ter which,  he,  by  indenture,  bearing  date  the  1st  of  Sep- 
tember, 1777,  confirmed  to  the  appellant  a  complete  title 
to  the  lands  purchased  by  his  father  of  John  Syme  the 
elder,  and  therebv  obtained  a  release  of  the  estate  mart- 
gaged  by  the  latter,  to  secure  that  title. 

Some  time  in  the  year  1787,  John  Syme^  the  son  and 
heir,  found  among  the  papers  of  his  grandfather  Nicholas 
Mertxvether^  the  entry  and  survey  beforementioned,  which 
was  the  first  discovery  he  ever  made  of  them ;  and,  on 
the  8th  of  October,  the  same  year,  he  returned  them  to 
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the  Register's  Office,  in  order  to  obtain  a  patent  t}\ereon.       Juke, 
A  warrant  was  laid  on  the  land,  and   a  survey  thereof      1807* 
made,  in  the  name  of  William  Nelson^  the  23d  of  Novem- 
ber; which  was  returned  to  the  Land- Office  the  18th  of 
December  follow mg ;  and,  on  the  4th  of  April  1788,  the 
appellant  entered  a  caveat  against  the  patent  oiSyme^  which  Suduarth, 
he  says,  in  his  answer,  "  was  really  to  contest  the  right    "^"^  ^^*'* 
between  them'' — and,  had  that  been  truly  the  case,  there 
would  have  been  nothing  blameable  in  his  conduct:  but 
we  have  already  seen,  that,  pending  the  cavtatj  his  friend 
obtained  a  patent  from  the  surv^ey  of  November,  1 787, 
and,  soon  after,  made  him  a  con^'cyance  of  the  land.  How 
long  it  was  afterwards  before  the  caveat  was  dismissed  does 
not  appear ;  but  Si/me  did  not  obtain  his  patent,  until  the 
20th  of  June,  1791. 

I  shall  make  no  comments  on  these  transactions,  farther 
than  to  observe,  that  it  is  clearly  my  opinion  that  Syme^a 
equitable  title  is  paramount  to,  and  ought  to  supersede 
the  legal  title  of  the  appellant,  thus  surreptitiously  obtain- 
ed ;  also,  I  conceive,  never  had  even  the  shadow  of  equity 
in  his  favour;  and  he  may  think  himself  fortunate,  that  he 
has  not  been  compelled  to  account  for  the  rents  and  pro- 
fits whilst  the  land  was  in  his  occupation. 

The  case  of  Picket  v*  Dorvdall^  (2  Wash.  106.)  was 
cited  in  the  argument,  by  the  appellant's  counsel ;  but  the 
circumstances  in  that  case  were  so  widely  different  from 
this,  that  it  seems  unnecessary  to  take  further  notice  of 
it. 

And  upon  the  whole,  I  concur  in  the  opinion,  that  all 
three  of  the  decreess  ought  to  be  affirmed. 


Roe  against  Crutchtield, 

This  was  an  action  brought  by  Crutchfeld  against  Roe^ 
in  the  County  Court  of  Spotsylvania. 

The^  declaration  contained  two  counts : — the  first  char- 
ged the  defendant  as  the  remote  assigner  of  a  bond  which 
had  been  prosecuted  to  a  judgment  against  the  obligcr,  an 
execution  issued  on  the  judgment  and  a  return  of  "  no 
effects"  thereon  by  the  sheriff;  in  which  count  there  is  a 
profert  of  the  record  and  proceedings  in  the  suit  against 
the  obliger:  the  second  count  was  for  money  had  and  re- 
ceived. 


Wednetdayf 
^4th  June. 
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June,  The  record  then  states,  that  the  defendant  took  an  im* 

1807.  parlance,  and  at  the  Court  when  the  cause  is  stated  to 

^-^y — ^  have  been  tried,  "  until  which  day  the  same  was  from 

j^^j.  "  time  to  time  continued,"  it  is  stated,  '^  the  parties  came 

agahut  "  by  their  attornies,  and  the  defendant  by  his  attorney  de^ 

Cau  rcH-  "  murs  to  the  plaintiff's  declaration,  and  the  plaintiff  by 

*'  his  attorney  joins  in  the  said  demurrer,  and  thereupon 

"  the  defendant's  demurrer  to  the  plaintiff's  declaration 

claration  "  being  argued  and  overruled,  it  was  ordered  that  a  writ 

ought  to  be  "  of  inquiry  of  damages  be  executed."  Whereupon  came 

overruled,  a  jury,  &c.  who  found  a  verdict  for  the  plaimifffor  %3S7j 

aiuljudg-  80  cents;  and  judgment  was  rendered  for  the  same  with 

for  the  plain-  costs.  The  defendant  appealed  to  the  District  Court  of 

tiff  provided  !Frcdtricksbw g'^  and  the  judgment  h.iving  been  there  affir- 

the  counts  med,  took  a  second  appeal  to  this  Court. 

Can  be  pro- 

perlv  ji)ined  Trr-tf            r        i                             rr-.*                    i                   i  •  ^    » 

in  the  same  Wilhams^  for  the  appellant.  The  grounds  upon  which  I 

action.  expect  the  judgment  must  be  reversed  are  these:  1st,  that 

In  such  case  ^^^  County  Court  ought  to  have  sustained  the  demurrer 

if  a  writ  of  as  to  the  first  count,  even  if  the  second  count  had  been 

inqiiry  he  good  and  a  judgment  could  have  been  given  upon  it;  and 

teroveiT^^^  ^^^  ^^^^  °^  inquiry  should  have  been  awarded  only  as  to 

the  demurrer  ^^^^  count;  2dly,  that  it  being  on  a  demurrer,  and  one 

its^ctn*  the  count  faultv,  judgment  ought  to  have  been  given  for  the 

^^^*'^:"jj»^^^  defendant.' 

theless^ob'  There  can  be  no  question  but  that  the  first  count  was 

ject  to  the  ad-  bad,  because  an  action  could  not  be  maintained  against  a 

mission  of  remote  assigner  of  a  bond.*    This  point  has  been  fuUy 

pUw  wily*  settled  by  this  Court.  The  rule  at  common  law,  is,  that  if 

to'the  faulty  thert  be  two  or  more  counts  in  a  declaraton  and  one  be 

counts,  and  faulty,  judgment  for  the  whole  shall  be  arrested,  (a)     In 

tender  a  h.ll  jj^jg  ^^^^  ^^  Court  overruled  the  demurrer  as  to  both 

ordcraurrer  counts,  and  gave  judgment  upon  the  entire  declaration, 

to  the  evi-  If  the   defendant  had  been  before  the  jury  upon  a  plea, 

dcnce;or  he  might  have  moved  the  Court  to  strike  out  the  count 

the^CwTrt  to°  ^'^^^^  ^'^^  faulty;  but  damage  having  been  assessed  upon 

instruct  the  a  writ  of  inquiry  he  was  to  be  regarded  as  not  in  Court, 

jury  to  disns-  If  these  positions  be  con*ect,  it  follows,  as  a  necessary 

pardsuch  consequence,  that  the  judgment  must  be  reversed  ;  for  a 

But  \fno^  '  judgment  (being  an  entire  thing)  must  be  affirmed  in  totOy 

such  step  be  OF  reversed ;  it  cannot  be  affirmed  in  part  and  reversed  in 

taken,  and  en  •  part, 
tire  damages 

vPiS^rf  ;I  •  Note.  See  the  AcU  of  1806,  ch.  28,  sect  3,  where  tbe  law  on  tlus 

P>od,  and  «**^J^^^  **  ***<^^^ 

judgment 

ought  not  to  (a)  2  Ld.  Ravm.  825,  Wtliiamt «.  Cutting. — 5  Bac.  Ahr.  Gvtil.  edit.  329, 

be  arrested.  330. 
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Randolph^  for  the  appellee,  said  that  he  did  not  mean  to        June, 
impugn  the  doctrine  that  an  action  could  not  be  sustained       1807. 
against  a  remote  indorserj  but  it  was  unnecessary  to  con-  ^— y— ^ 
sider  that  point,  in  deciding  upon  the  present  case.     He         Rqe 
contended,  however,  that  there  was  a  sufficient  conside-       against 
ration  to  support  the  express  assumpsit  hud  in  the  first     CrOtch- 
count.  The  appellant,  though  not  immediately,  was  ul- 
timately liable  as  indorser :  for,  if  all  the  intermediate  in- 
dorsers  were  insolvent,  equity,  whic|i  abhors  circuity  of 
action,  would  give  a  decree  against  him  in  the  first  in- 
stance. Wherever  the  consideration  is  legal,  equitable  or 
moral,  it  is  sufficient  to  found  an  assumpsit.    If  a  person 
shall  be  satisfied  that  he  will  be   ultimately  compelled  to 
pay  a  sum  of  mon^y,  will  not  his  express  promise   bind 
him  both  inlaw  and  equity? 

But  it  is  really  unimportant  whether  the  first  count  be 
considered  good  or  bad:  for  the  law,  upon  the  whole  case, 
is  directly  opposite  to  what  is  contended  for  by  Mr*  IVil- 
Hams.  ^ 

The  most  valuable  book  lately  published,  Saunders^s  * 
Reports  edited  by  Williams  expressly  lays  it  down,  "that 
**  if  there  are  several  counts  in  the  same  declaration,  some 
*'  good  and  some  badj  and  the  defendant  demurs  generally 
*'  to  the  whole  declaration,  the  plaintift'  shall  have  judg- 
**  ment  for  so  much  as  is  good."(^)  This  is  the  general  law  (3)  I  Saun^ 
now  practised  upon  both  in  England  and  this  counlry.(c)  ders2S^6,  note 

Judge  Tucker  asked  Mr.  Randolph  whether  he  had  Laundcrl  Z9D, 
examined  the  case  of  the  Duke  of  Bedford  v.  Allcocke  (d)  note  (14), 
and   the  opinion  of  Lee  Chief  Justice  delivered  in  that  ^''l^^"^^- 

/  ^     *  **  InhahitanU  of 

case,  {e)  East  Hun^ 

dred. 

Randolph.  After  such  a  respectable  authority  as  Saun-  (^)  5Bnc, 
derSj  edited  by  Williams^  I  deemed  it  unnecessary  to  look  ^y^.^'  « jg 
into  any  others.  461.    5  Com. 

It  is  said  by  Mr.  Williams^  tlyit  the  defendant  had  no  />^.48:>.    1 
opportunity  to  except  to  the  bud  count,  because  the  jury  ^'^^p^f^xl' 
were  sworn  on  a  writ  of  inquirj-.     I  do  not  admit  that  7„J/„  ^f'     ' 
either  count  was  br.d.   But  it  nia)  be  i'sked,  why  was  the  Samuel. 
deirndant  in  this  situation?  he  throws  away  die  right  of  (^)  ^  WiUm 
defence  by  his  pleading,  and  :hen  very  modestly,  asks  the  "^^/^/^  353 
Court  to  reverse  the  judgment,  merely  because  he  had  riot  (V)  See  Rev. 
availed  himself  of  every  advantage  which  he  might  have  Code,  Vol.  1, 
resorted  to  if  he  had  sought  it  in  time.  If  we  required  the  ^^  ^^*i^ 
aid  of  the  statute  of  Jeofails  it  would  be  abundantly  suffi- 
cient.  (f)     Bui  the  case,  is  clearly  with  the  appell^tj  on 
common  law  principles. 
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June,  Williams^  in  reply.  The  rule  of  law  is  admitted  by  Mrm 

1807.       Randolph  that  an  action  will  not  lie  against  a  remote  in- 

^"— "V '    dorser,  but  he  says  there  was  a  sufficient  consideration 

j^Q  J.  to  support  the  express  assumpsit  charged  in  the  declaration* 
against  If  he  had  looked  into  the  declaration  he  would  have  found 
Crutch-  that  there  was  only  an  implied  assumpsit.  The  considera- 
tion must  be  good  and  valuable  in  law  to  support  even  an 
express  assumpsit.  But  the  rule  of  law,  in  cases  of  this 
kind,  is,  that  the  party  is  bound  as  indorser,  merely  on 
account  of  the  privity  between  him  and  the  next  immedi- 
ate indorsee.  The  supposed  liability  of  the  appellant  as 
indorser,  in  this  form  of  action,  from  its  analogy  to  pro- 
ceedings in  equity  will  not  hold.  If  a  bill  in  equity  had 
been  brought,  it  might  have  appeared  that  Roe  had  re- 
ceived no  consideration  from  the  person  to  whom  he  in- 
dorsed, and,  therefore,  he  would  not  have  been  liable  in 
equity. 

If  the  County  Court  had  given  judgment  for  the  de- 
murrant on  the  first  co\int,  their  decision  would  have 
been  correct;  and  the  defendant  might  then  have  moved 
the  Court  to  reject  the  evidence  as  inapplicable  to  the 
second  count.  But  the  judgrneni  of  the  Court  was  that  the 
whole  declaration  was  good.  This  was  clearly  an  errone- 
ous opinion.  ' 

The  rule  from  Saunders  is  confined  to  those  cases  where 
there  are  differeni  breaches  assigned  in  an  action  of  co- 
venant: in  such  cases  the  Court  will  give  dam.igcs  so  far 
as  the  declaration  is  good,  and  the  breaches  are  well  as- 
signed. 

Th^  Act  of  Jeofails  referred  to  by  Mr.  Randolph  only 
applies  to  cases  where  the  parties  are  at  issue  before  the 
jury,  and  not  to  judgm^^nts  by  default,  or  on  inquiry  of 
damages  after  a  demurrer  overruled. 

The  case  from  JVUs'on  does  not  apply  to  the  circumstan- 
ces of  this  cast".  All  the  other  cases  go  to  say,  thai  judg- 
ment shall  be  given  for  the  demurrant  as  to  the  bad  count. 
But  here  the  Court  gave  judgment  that  both  counts  were 
good,  and  executed  a  writ  of  inquiiy  as  to  the  whole. 

Monday  June  29th  the  Judges  delivered  their  opiniofiSm 

Judge  Tucker.  Crutdifield  brought  an  action  on  the 
case  aganisi  Roe  on  a  sealed  note,  assigned  by  Welch  to 
Roe^  by  him  to  Lee  and  by  Lee  to  Crutchjield^  and  decla- 
red upon  it  accordingly;  and  added  a  second  coimt  for 
money  had  and  received  to  the  plaintiff's  use.    The  de- 
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feadant  demurred  generally  to  the  declaration  and  the       Juxe, 
plaintifrjoined  in  demurrer:  the  Court  gave  judgment  for      1807. 
the  plaintiiF  on  the  demurrer,  and  awarded  a  writ  of  in-   ^'— v'— f 
quivy^  which  was  executed,  and  damages  accordingly.  No        j^^^ 
bill  of  exceptions  or  demurrer  to  evidence,  nor  motion  to       againtt 
instruct  the  jury  to  disregard  the  first  count  as  faulty,  f  see     ^^^J^^J^' 
V.  L.  1794,  c,  76.  s.  38)  appears  to  have  been  made  wnen 
the  writ  of  inquiry  was  executed. 

There  are  two  questions  in  this  case.  First,  whether 
the  Coiut  decided  properly  upon  the  demurrer.  As  a  defen- 
dant may  demur  to  one  count  in  a  declaration,  and  plead  to 
another,  because  separate  counts  are  regarded  as  several 
declarations  (4  Bac.  Abr.  130,  old  edit.)  So  where  there 
are  two  counts,  one  of  which  is  confessedly  good,  if,  in- 
stead of  pleading  to  it,  and  demurring  to  the  other,  as  he 
might,  he  prefers  to  question  the  goodness  of  both,  by  a 
general  demurrer,  he  ought  not  to  invalidate  that  which  is 
g'ood  because  the  other  may  happen  to  be  bad.  On  the  . 
contrary  having  unnecessarily  demurred  to  that  which  is 
good,  he  ought  to  have  judgment  against  him,  as  to  that; 
provided  both  counts  can  properly  be  joined  in  the  same 
action,  as  there  can  be  no  doubt  the  two  counts  in  this  de- 
claration may.  And  so  it  was  expressly  decided  in  the 
Duke  of  Bedford  v.  Allcocke — (1  Wilson,  252,  253,)  in 
which  c^se  there  were  three  counts,  two  of  which  were 
objected  to  as  faulty,  by  a  general  demurrer.  But  the 
Court  said  they  might  all  diree  be  joined,  and  one  of 
them  was  good,  and  therefore  they  gave  judgment  for  the 
plaintiff,  ^^  non  constat  but  that  upon  a  trial  the  plaintiff 
^^  might  be  able  to  prove  that  count,  and  might  take  a 
"  verdict  for  the  same,  though  the  other  counts  should  be 
*'  body  and  therefore  they  gave  no  opinion  as  to  those 
*^  counts/'  thiscaseissofarperfectly  like  the  case  before  us. 

The  second  point  is,  whether,  if  one  of  these  counts  be 
bad,  the  defendant  can  now  avail  himself  of  it.  If  upon 
the  trial  he  had  tendered  a  bill  of  exceptions,  whereby  it 
had  appeared,  that  no  evidence,  whatsoever  was  given 
upon  the  second  count,  except  such  as  might  have  been 
sufficient  to  maintain  the  first  count,  if  good,  or  if  he  had 
demurred  to  the  evidence,  and  thereby  shown  the  same 
thing  in  effect ;  or  if  (as  I  am  inclined  to  think  he  might) 
notwithstanding  the  judgment  on  the  demurrer,  he  had 
applied  to  the  Court  to  instruct  the  Jury  to  disregard  the 
count,  which  he  supposed  to  be  faulty,  so  as  to  shut  out 
the  evidence  upon  diat  count;  in  either  of  these  cases,  he 
might,  if  the  damages  were  assessed  generally,  have  avai- 
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led  himself  of  the  errour  in  the  first  count,  as  was  done 
in  the  case  of  Hooe  v.  WikoTiy  where  it  appeared  by  the 
bill  of  exceptions  that  the  same  evidence  was  produced  in 
support  of  both  counts,  to  the  first  only  of  which  the  evi* 
dence  applied,  and  therefore  there  was  no  separate  evi* 
dence  to  the  second  count.  But  the  defendant  having  ne- 
glected to  take  any  of  these  steps  upon  the  execution  of 
the  writ  of  inquiry,  we  may  say  in  the  words  of  the  Court 
of  K.  B.  non  constat^  but  that  the  plaintiiT  did  prove  the 
count  for  money  had  and  received,  by  other  evidence  than 
that  which  he  ofiered  to  prove  the  first  count.  And,  since 
that  is  the  case,  the  Act  of  Jeofails,  L.  V.  1794,  c«  76,  s* 
38,  does,  in  my  opinion,  make  the  verdict  good.  I  am 
therefore  for  afiirming  the  judgment. 

Judge  Roane.  In  the  case  of  Grant  v.  Asik  (Doug. 
730.)  the  Court  of  King's  Bench,  while  they  admitted  it 
to  be  a  settled  rule,  that  where  there  are  general  counts, 
and  entire  damages  are  given,  and  one  count  is  bad,  and 
the  others  not,  this  shall  be  fatal ;  lamented  that  so  incon- 
venient and  unfounded  a  rule  should  ever  have  been  estab- 
lished: and  that^  upon  the  fictitious  reasoning,  that  the 
jury  has  assessed  damages  on  cr//,  though  in  truth  they 
never  thought  of  different  counts ;  that  what  makes  the 
rule  appear  more  absurd,  is,  that  it  does  not  hold  in  crimi- 
nal prosecutions ;  and  that  in  civil  cases  the  Court  has  gone 
as  far  as  it  can,  (the  rule  being  settled,)  by  allowing  ver- 
dicts in  such  cases  to  be  amended  by  the  Judges'  notes. 
This  decision  took  place  in  that  country  in  1781,  and  being 
followed  up  by  similar  decisions  here,  produced  the  pro- 
vision on  this  subject  in  our  Act  of  Jeofails.  That  Act 
should  certainly  receive  a  liberal  construction  in  order  to 
get  rid  of  the  absurd  and  inconvenient  rule  abovemen- 
tioned-  By  the  27th  section  of  the  statute  of  Jeofails,  (Rev. 
Code,  Pleas,  edit.  pa.  112)  on  2i  general  demurrer  joined 
to  the  declaration,  the  Court  must  not  regard  any  defect 
or  imperfection  therein,  unless  something  so  essential  to 
the  action  as  that  judgment  according  to  law  and  the  very 
right  of  the  case  cannot  be  given,  be  omitted.  This  section 
applying  to  a  declaration  with  a  single  count,  part  of  which 
is  faulty,  certainly  applies  with  peculiar  force  in  favour  of 
a  declaration,  which  however  faulty,  as  to  one  count,  has 
zxiOtYitr^  perfectly  leg-al^  both  in  form  and  substance.  The 
judgment  of  the  County  Court  overruling  the  demurrer  in 
the  present  case  was  therefore  perfectly  correct.  Under 
our  Act  of  Assembly,  the  case  is  clear  for  the  appeUee ; 
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and  perhaps  also  under  the  English  decisions  as  appears       Junk, 
by  the  case  in  1  Wilson^  252,  before  stated*                               1807. 
I  am  of  opinion  that  the  judgment  should  be  affirmed.     ^ — v ' 

Rob 

Judge  Fleming.  This  appears  to  me  a  very  plain  case,      against 
and  the  law  seems  against  the  appellant  on  two  grounds:     CRurcH- 
1st,  By  our  Act  of  Assembly  for  limitation  of  actions,  &c.      '^^*'"- 
Sect.  27 ;  (a)  it  is  declared  diat, "  where  a  demurrer  shall  .  .  -^ 
**  be  joined  in  any  action,  the  Court  shall  not  regard  any  (S>dc,*7vol. 
"  other  detect  or  imperfection  in  the  writ,  return,  declara-  p.  112,  ch. 
"  tion,   or  pleading,  than  what  shall  be  specially  alleged  '  ®» *^^  27.  . 
*^  in  the  demurrer,  as  causes  theieof,  unless  something  so 
^  essmtial  to  the  action  or  defence,  as  that  judgment, 
"  according  to  law,  and  the  very  right  of  the  cause,  can- 
"  not  be  given,  shall  be  omitted." 

This  being  a  general  demurrer,  nothing  special  being 
stated  as  a  cause  thereof,  and  there  being  sutliciem  stated 
in  the  declaration  to  support  the  action,  ii  comes  express- 
ly within  the  provision  ..f  the  act. 

2nd.  11  we  recur  to  tho  iinglish  Law,  it  is  there  deci- 
ded, in  the  case  of  the  Duke  oj  Bedford  t>.  Alkocke^  (1st 
Wilson,  252.)  that  if  one  count  in  a  declaration  be  good, 
though  all  the  rest  be  bad,  there  shall  be  judgment  for  the 
plaintiff  upon  a  general  demurrer  to  the  whole. 

I  therefore  concur  in  the  opinion  that  the  judgment 
ought  to  be  affirmed. 

Judge  Lyons. — On  a  general  demurrer  the  party  may 
avail  himself  of  every  advantage  which  he  might  take  on  a 
motion  in  arrest  ot  judgment,  and  no  other.  If  there  be 
defects  in  the  process  or  pleadings  they  should  be  noticed 
by  a  special  demurrer;  as  the  Court  cannot  regard  any  de- 
fects of  that  kind,  after  demurrer  joined  in  any  action, 
other  than  what  shall  be  specially  alleged  as  cause  of  de- 
murrer, unless  something  shall  have  been  omitted  so  es- 
sential to  the  action  or  defence,  as  that  judgment  accord- 
ing to  law  and  the  very  right  of  the  case  cannot  be  given. 
(See  Rev.  Code,  Chap.  76,  Sect.  27,  pa.  112.) 

•*  Where  there  pre  several  counts,  one  of  which  is  faul- 
"  ty,  and  entire  damages  are  given,  the  verdict  shall  be 
•*  good;  but  the  defendant  may  apply  to  the  Court  to  in- 
**  struct  the  jury  to  disregard  such  faulty  count."  (Ibid. 
Sect.  38.)  This  law  was  made  to  prevent  motions  in  ar- 
rest of  judgment;  and  the  defendant  should  have  taken 
advantage  of  the  defect  in  the  way  authorized  by  it ;  but, 
not  having  done  so,  he  is  bound  by  the  verdict  aid  judg- 


ii 


/ 


^ 


368 


June, 
1807. 


Roe 

against 

Crutch- 

FIELD. 


SUPREME  COURT  OF  APPEALS. 

ment,  which  is  not  now  to  be  arrested.  The  case  before 
us  is  expressly  within  the  principle  of  our  law,  and  the 
case  of  the  Duke  of  Bedford  v.  AUcocke  (1  Wilson,  252.) 
which  wj^s  cited  by  the  Judge,  who  first  delivered  his  opi- 
nion. 

I  therefore  concur  in  the  opinion  expressed  by  all  the 
other  Judges,  that  the  judgment  be  affirmed. 


Tburtday^ 
25th  yune. 

A  Writ  of 
dower  unde 
nihil  habet 
cannot  be 
niaintiiineda- 
gainst  a  te- 
nant for  years 
only,  but 
ought  to  be 
bi*ouglit 
ag^ainst  a  te- 
nant of  the 
freehold,  ha- 
ving the  inhe- 
ritance, or  an 
estate  equal 
in  duration  to 
the  life  of  the 
demandant. 


Miller  against  Bevekly,  widow,  &c* 

This  was  an  appeal  from  the  judgment  of  the  District 
Court  of  Fredericksburg^  affirming  a  judgment  of  the 
County  Court  of  Caroline. 

The  case  was  this:  Robert  Gaines  Beverly^  husband  of 
the  appellee,  being  in  his  lifetime  possessed  of  a  large  real 
estate,  made  a  settlement  on  his  wife  of  greater  value  than 
her  dower  in  all  his  lands,  and  died  leaving  her  his  widow 
and  several  children,  who  were  alive  at  the  date  of  the 
case  agreed  in  this  cause.  He  also  leased  a  tract  of  700 
acres  of  land,  lying  in  the  county  of  Caroline,  to  the  appel- 
lant, for  a  term  of  ten  years,  reserving  rent,  &c.  which 
term  was  unexpired  at  the  time  of  the  trial  of  the  cause  in 
the  County  Court.  His  widow,  the  appellee,  sued  out  her 
summons  and  filed  her  count,  in  dower  unde  nihil  habet^ 
against  the  appellant,  for  dower  in  the  said  TOO  acres  of 
land.  A  conditional  judgment  was  confirmed  against  him, 
by  default,  and  a  jury  directed  to  be  empannelled,  at  a 
subsequent  term,  to  inquire  whether  he  had  more  right  to 
hold  the  said  land  than  she  had  to  demand  dower  in  the 
same.  Instead  of  a  special  verdict  a  case  was  agreed  be* 
tween  the  parties,  to  die  following  purport: — "  That  Ro^ 
*^  bert  Beverly  was  seised  and  possessed  of  the  land  in  the 
^^  count  mentioned  while  he  was  the  husband  of  the  de- 
**  mandant;  that  he  leased  the  same  to  the  defendant  for 
**  the  term  of  ten  years  then  unexpired;  that  since  the  dc- 
^'  cease  of  the  said  Robert  Beverly^  the  demandant  had 
*^  received  rent  from  the  defendant  for  the  said  land;  that 
^^  no  Court  had  appointed  any  guardian  to  the  childi^n  of 
"  the  lessor  of  the  defendant;  and  that,  by  virtue  of  aset- 
^^  tlement  made  by  the  said  lessor,  in  his  lifetime,  on  the 
^^  demandant,  she  had  received  in  lands,  more  than  the 
"  value  of  her  dower.'* 
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The  County  Court  gave  judgment  for  the  dower  de-       Junk, 
manded;  from  which  an  appeal  was  taken  to  the  District       1807. 

Court  of  Frederickahurg ;  and  the  judgment  having  been  ^— -y'— -^ 

there  affirmed,  an  appeal  was  prayed  to  this  Court.  Miller 

Warden^  for  the  appellant,  took  several  exceptions  to  the    BEVEaLY. 
proceedings  in  the  cause,  as  well  as  to  the  judgment  of 
the  Court. 

1.  That  the  District  Court  ought  not  to  have  affirmed 
the  judgment  of  the  County  Court,  on  a  transcript  of  its 
record,  which  did  not  exhibit  the  original  summons, 
whereby  the  correspondence  or  variance  between  it  and 
the  Court  might  appear ;  the  summons  not  being  descri- 
bed as  a  xvnt  of  dower  unde  nihil  habeU  If  it  had  been 
described  as  a  -writ  of  dower  unde  nihil  habet^  he  might 
not  have  made  the  objection ;  since  no  oyer  of  the  summons 
was  taken. 

2.  That  the  husband  of  the  demandant  was  denomina- 
ted by  a  different  name  in  the  count  from  that  in  the  case 
agreed ;  in  the  first,  he  is  called  Robert  Gaines  Beverly y  in 
the  second,  Robert  Beverly. 

3.  That  it  nowhere  appears  in  the  record,  that  the  hus- 
band, during  the  coverture,  was  seised  of  such  an  estate 
as  would  entitle  the  wife  to  dower.  Since  our  law  of  de- 
scents, a  widow  cannot  demand  dower  unless  the  husband 
had  been  seised  of  a  fee.  A  man  may  be  seised  of  an 
estate  for  life.  The  Court  ought  to  have  seen  what  kind 
of, estate  it  was,  of  which  dower  was  demanded:  for,  if 
the  husband  had  not  appeared  to  have  been  seised  of  an 
estate  of  inheritance,  the  wife  was  not  dowable.  This  is 
a  fatal  errour. 

4.  That  there  ought  not  to  have  been  an  award  of  ha^ 
here  facias  seisinam  of  dower,  on  a  case  agreed,  which  sta- 
ted, that  the  demandant  had  received,  in  other  lands  of 
her  husband,  more  than  the  whole  of  her  dower,  by  virtue 
of  a  settlement  on  her,  made  by  him,  in  his  lifetime  ;— 
without  saying  any  thing  whereby  it  appears  whether  the 
said  settlement  was  made  before^  or  after  marriage,  or 
whether  it  was  in  bar  and  lieu  of  dower,  or  not.  It  is  a 
known  principle  of  law,  that  when  there  is  a  Jointure^  be- 
fore marriage,  and  in  lieu  of  dower^  the  wife  cannot  de- 
mand the  latter.  But  it  does  not  appear  from  the  record 
diat  the  jointure  was  made  at  any  time  other  than  *^  in  the 
lifetime*  of  the  husband.  That  is  a  very  indefinite  expres- 
sion*    His  lifetime  existed  both  before  and  after  marriage. 
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JuNB,       The  finding  was  too  vague  for  the  Court  to  give  any  judg* 
1807.       ment  upon. 

5.  I'hat  the  writ  of  dower  was  brought  against  a  man 
. .              who  had  no  seisin.     It  was  brouirht  aeainst  a  tenant  for 

agaltut      years,  when  it  could  only  lie  against  a  tenant  ot  the  free- 

Bevbrly.    hold  or  inheritance,  (a)     The  tenant  for  years  held  the 

possession  only,   but  the  seisin  was  in  the  demandant's 

W  P-  N.B.   children.     The  tenant  could  not  give  seisin  because  he 

CVmvnvbie.  ^^^  ^^  °^^*  '^^®  ^"^  should  consequently  have  been 
240.— fliir^.  brought  against  the  children,  who,  by  their  guardian,  ought 
Co.  Lit.  32,^  to  have  assigned  dower.  But  it  is  expressly  found  that 
she  received  rent  of  the  tenant.  She  could  not  hav*  re- 
reived  it  as  executrix  or  administratrix  of  her  husband, 
but  only  as  the  natural  guardian  of  her  children.  The  re- 
ception of  rent  was  an  estoppel  to  her  to  demand  dower 
of  the  tenant,  because  such  reception  amounted  to  a  confir- 
mation of  the  lease ;  and  because,  by  a  recovery  of  one 
third  of  the  land,  she  would  have  taken  a  part  of  the  sub- 
ject out  of  which  the  rent  issued. 

6.  The  judgment  was  erroneous,  in  being  absolute  in 
the  first  instance.  There  ought  to  have  been  an  inquest 
as  to  the  mesne  profits  from  the  death  of  the  husband.  On 
the  return  of  the  inquest  the  judgment  would  have  been 

(A)  1  Mor^     complete,  and  not  before,  (d) 

gan  s  Att. 

434,^F.^.  *  J^ondoiphj  for  the  appellee,  said  it  was  unnecessary  to 
U0. 346^^7.  dwell  on  many  of  the  points  made  by  Mr.  Warden.  With 
respect  to  the  summons,  it  was  no  part  of  the  recprd,  be- 
cause oyer  had  not  been  t  ken  of  it.—* As  to  the  second 
point,  the  record  furnished  a  suificient  answer — The  par- 
ties themselves,  in  the  case  agreed,  had  considered  the 
seisin  of  Robert  Gaines  Beverly  sufficient  to  entitle  his 
widow  to  ilower.  Fhcy  h.d  i^k*:!:  other  ground;  and  did 
not  rely  on  any  deficiency  of  estate  in  him.  He  is  said  to 
'    .  have  been  seised^  which  expression  has  often  been  consi- 

dered as  implying  an  absolute  estate.  Since  our  Act  of 
Assembly,  a  deed  not  mentioning  heirs^  carries  a  fee  sim- 
ple. The  word  seisin  may  consequendy  imply  an  estate 
of  inheritance. 

As  to  the  fourth  and  fifth  points,  he  admitted,  that  if  a 
settlement  be  made  before  marriage  and  in  lieu  ofdcwer^ 
it  was  a  bar;  but  if  it  were  merely  a  common  settlement 
or  conveyance,  it  would  be  no  bar.  The  exception  that 
it  does  not  appear  at  what  time  the  setdement  was  made, 
or  of  what  nature  it  was,  ought  not  to  come  from  the  other 
side.     Our  right  is  complete:  we  show  an  indisputable 


In. THE  31«T  YEAR  OF  THE  COMMONWEALTH.  371 

legal  title:— ^A^  oniy  omitted  to  state  a  material  objection* 

Tley  rely  on  the  settlement,  and  ought  to  show  on  what 

it  was  founded.     But,  if  the  case  agreed  be  imperfect,  it 

may  be  set  aside,  and  a  venire  facias  de  novo  awarded,  (c)     Millbr 

The'  widow,  in  demanding  her  seisin^  need  not  bring  her      a^aimt 

action  against  a  man  seised  of  an  estate  of  inheritance.    Beverly. 

She  only  claims  her  right;  and  the  husband  can  do  no  act 

to  deprive  the  wife  of  her  dower  in  the  specifick  land  it-  ^^2  B^^oer 

•elf.  V.  Opie.     Sec 

With  respect  to  the  inquest  for  the  mesne  profits,  that  al»o  BaconU 
was  for  her  benefit; — She  might,  therefore,  waive  it,  and  ,^^'*' V.^**;, 
take  a  writ  oi  habere  facias  possessionem  for  her  one  third  ^  awarding 
of  the  land.     The  children  being  no  parties  to  the  suit,  a  venire  de  no- 
no  judgment  against  the  tenant  could  affect  their  rights.     *0* 

Warden^  in  reply.  ^  The  first  exception  will  be  left  to 
the  Court  without  further  observation.  But,  as  to  the 
second,  it,  being  to  a  misnomer  in  the  christian  name,  was 
always  held  to  be  fatal. 

It  is  said  by  Mr*  jRandoiphy  that  when  a  person  is  seised 
of  an  estate,  it  necessarily  mtans  an  estate  of  inheritance. 
There  is  no  authority  or  dictum  in  the  law  to  warrant  the 
assertion.  Suppose  there  had  been  a  plea  that  the  hus- 
band was  not  seised;  what  would  have  been  the  issuer—- 
that  the  husband  was  or  was  not  seised  of  an  estate  of  in- 
heritance.^— The  husband  might  have  been  seised  of  an 
estate  for  his  own  life,  or  for  the  life  of  another,  and  yet 
the  widow  not  entided  to  dower.  The  Court  will  not  go 
further  tointend  an  estate,  than  the  parties  have  gone  them- 
selves. 

But  it  is  said  not  to  be  necessarv  for  the  tenant  to  be 
seised  of  an  estate  of  inheritance. — Can  the  demandant  re- 
cover of  the  tenant  seisin,  when  the  tenant  has  it  not  him- 
self? The  possession  of  Miller  was  not  the  seisin  of  Be- 
verly:  but  his  possession  was  the  seisin  of  the  heirs  of 
Beverly^  of  whom  alone  it  could  be  recovered. 

As  to  the  widow's  having  received  other  lands.  Is  the 
finding,  in  this  case,  a  complete  bar?  Such  a  settlement 
ought  to  have  been  found,  as  would  defeat  the  claim  of 
dower;  for,  if  we  are  to  presume  any  thing,  we  must  pre- 
sume from  the  nature  of  the  circumstances,  that  the  set- 
tlement was  before  marriage,  and  a  bar  to  dower.  It  is 
not  probable  that  Robert  Beverly^  after  he  had  married  and 
had  children,  (as  is  found  in  the  case  agreed,)  would  have 
given  to  his  wife  more  than  her  just  proportion  of  his 
estate,  to  the  injury  of  his  children.  The  case  of  Axtel  v. 
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JUNB» 

1807. 


MlLLK» 

against 
Beverly. 

(d)  2  Chan. 
Cases,  24. 


Axtel^  (d^  shows  that  at  the  common  law,  a  widow  can- 
not claim  both  her  jointure  and  dower.  Without  an  in- 
quest, the  judgment  was  a  mere  nullity  and  never  could 
be  carried  into  effect.  The  sheriff  could  not  execute  it ; 
and  give  dower  by  metes  and  bounds,  as  he  ought.  She 
ought  to  have  moved  the  Court  for  a  writ  €{  habere  facias 
seisinam^  and  at  the  same  time  for  an  inquest  as  to  the 
profits. 

Curia  advisare  vulu 

Monday^  June  29thm  The  President  delivered  the  opi- 
nion of  the  Court,  (consisting  of  all  the  Judges)  that  me 
judgment  of  the  District  Court  was  erroneous,  in  this, 
"  that  a  suit  was  brought  against  a  tenant  for  years  only, 
^^  and  not  against  a  tenant  of  the  freehold,  having  the  in- 
^^  heritance,  or  an  estate  equal  in  duration  to  the  life  of 
**  the  demandant.^  Judgment  of  the  District  and  County 
Courts  reversed. 


/> 


Jktondajft 
29th  June. 

A  Court  of 
equity  is  not 
bound  to  di- 
rect an  issue, 
on  the 
ground  that 
the  evidence 
before  it  is 
contradicto- 
ry  i  but  may 
judg^  of  the 
weight  of 
evidencCfOnd 
if  its  consci- 
ence be  satis- 
fied, decide 
without  a 
jury. 

See  the  same 
point  inci- 
dentally ad- 
mitted in  the 
case  of  i?oiv- 
ton  «.  RinotoHf 
Ante  p.  93. 


Nice  against  Purcell. 

On  an  appeal  from  a  decree  of  the  Superiour  Court  of 
Chancery  for  the  Richmond  District,  pronounced  in  May 
1802,  reversing  a  decree  of  the  Hustings  Court  of  the 
city  of  Richmond. 

Purcell  filed  a  bill  in  the  latter  Court  against  Nice^  sta- 
ting that  he  had  sold  to  him  a  horse  for  120  dollars,  and 
received  in  part  payment,  certain  soldier's  claims  for  mili- 
tary services,  to  the  amount  of  55 102,  which  Nice  assured 
him  he  was  entitled  to,  and  that,  on  application  at  the 
war-office,  the  money  would  be  as  punctually  paid  as  on 
bank  notes;  that,  if  the  money  was  not  paid  from  any 
cause  whatever,  Nice  was  to  pay  that  sum  on  application, 
or  return  the  horse ;  that,  on  application  at  the  war-office, 
he  found  that  neither  he  nor  Nice  himself  could  draw  the 
certificates  for  want  of  proper  authority  from  the  original 
claimants ;  that  Nice  refused  to  comply  with  his  engage- 
ment, and  the  subject  in  controversy  having  been  referred 
to  arbitrators,  they  made  a  report,  but  no  final  decision, 
only  enjoining  Nice  to  use  his  endeavours  to  procure  from 
the  original  claimants,  proper  transfers:   that  Nice  had 
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used  no  exertion  to  procure  such  transfers;  that,  at  the       Jvmb, 
time  of  reference,  the  parties  placed  twenty  dollars  each       ^  807. 
in  the  hands  of  the  referees  to  compel  a  performance ;  but  ^— v"— ' 
that  either  party  might  vacate  the  award  by  forfeiting  the       Nice 
twenty  dollars ;  that  the  arbitrators,  not  considering  the       against 
award  final,  recommended  that  each  party  should  receive     P«ac«LL, 
back  his  own  money,  and,  with  that  view,  laid  it  on  the 
table ;  but  Nice  took  possession  of  the  whole  of  it,  in  op«* 
position  to  the  opinions  of  the  arbitrators*  The  bill  prays 
for  a  discovery  and  for  general  relief. 

The  answer  of  Nice  stated  the  contract  diflFerently 
from  that  set  forth  in  the  bill.  It  represented  that 
Purcell  proposed  that  he  should  assign  the  certificates  to 
him,  but  he  expressly  refused.  He  admits,  however,  that 
he  did  tell  Purcell  he  believed  they  would  be  paid ;  and  it 
is  possible,  he  did  say  they  would  be  paid  as  promptly 
as  bank  notes  ;  but  this  was  founded  entirely  on  the  in- 
formation he  received  from  others ;  that  he  was  not  to  be 
answerable  for  the  certificates  in  any  event,  unless  it 
should  appear  that  they  were  forged  or  counterfeited,  or 
that  there  was  not  as  much  money  due  on  them  as  was 
expressed  on  their  face ;  and  that  Purcell^  after  inquiry, 
was  satisfied  to  take  them  on  the  terms  proposed. 

The  award  of  the  arbitrators,  (which  was  filed  among 
the  exhibits,)  appeared  not  to  be  final,  but  only  recom- 
mendatory as  stated  in  the  bill. 

The  answer  was  supported  by  the  deposition  of  one 
witness,  and  the  allegations  of  the  bill  by  the  depositions 
of  two ;  besides  which,  there  was  other  conflicting  testi- 
mony in  the  cause. 

On  a  hearing,  the  Court  of  Hustings  dismissed  the  bill; 
from  which  an  appeal  was  ^taken  to  the  High  Court  of 
Chancery. 

The  Chancellor  being  of  opinion  that  the  evidence  sup- 
porting the  bill  outweighed  that  supporting  the  answer, 
and  moreover,  that  the  award  being  void,  Nice  had  no 
right  to  detain  the  deposit  of  twenty  dollsu^s,  placed  in 
the  hands  of  the  arbitrators  by  Purcell^  reversed  the  de- 
cree of  the  Court  of  Hustings,  and  directed  that  Nice 
should  pay  to  Purcell  the  amount  of  the  value  of  the  cer- 
tificates, together  with  the  twenty  dollars  which  had  been 
deposited  with  the  arbitrators,  and  taken  by  Nice  as  a  for- 
feiture for  not  performing  the  award.  From  which  de- 
cree an  appeal  was  prayed  to  this  Court. 

3  D 
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against 


Randolphy  for  the  appellant,  contended  that  the  depofti* 
tionof  a  witness  going  to  support  the  answer  of  the  defen- 
dant, which  expressly  denied  the  allegations  of  the  bill, 
was  decisive  of  the  question,  and  showed  that  the  com- 
plainant had  no  ground  of  equity.  But,  even  admitting  the 
PuRCELL.  evidence  to  be  equal,  yet  as  it  is  contradictory,  he  subnnit- 
ted  it  to  the  Court,  whether  the  Chancellor  ought  not  to 
have  directed  an  issue. 

Warden^  for  the  appellee,  insisted  that,  as  the  appellant 
had  not  procured  the  transfers  of  the  original  claimants  to 
the  certificates,  which,  under  the  Act  of  Congress,  could 
be  done  only  by  the  parties  themselves,  the  consideration 
on  which. the  contract  was  founded  had  failed,  and  the  ap- 
pellee was  entided  either  to  his  property,  or  to  money  in 
lieu  of  the  certificates ;  but  that  when  the  decree  was  pro- 
nounced, money  only  could  be  decreed  by  the  Chancellor. 
He  admitted  the  evidence  was  contradictor^' ;  but  conten- 
ded that  the  Chancellor  had  correctly  determined  the 
weight  of  it  to  be  with  the  appellee.  The  Chancellor  must 
have  a  conscience  of  his  own.  Doubting  as  to  the  weight 
of  evidence,  he  may  direct  an  issue ;  but,  if  his  conscience 
be  satisfied, there  is  no  necessity;  icft  no  law  requires  it* 

Curia  advisare  vult. 

Wednesday^  July  Bth.  By  the  Court,  (consisting  of 
all  the  Judges)  the  decree  of  the  Chancellor,  reversing 
that  of  the  Court  of  Hustings,  was  unanimously  affirmed. 


■Monday, 
29th  yune. 

An  a^davk 
filed  in  sup. 
port  of  a 
motion  for  a 

continuance 
which  was 
overruled,  is 
not  a  part  of 
the  record, 
unless  it  be 
made  so  by  a 
bill  of  excep- 
tions. 


Garland  against  Bugg* 

This  was  an  appeal  froiH  the  judgment  of  the  Distinct 
Court  of  Charlottesville,  rendered  in  April,  1807. 

The  appellee  brought  an  action  of  detinue  against  the 
appellant,  for  a  negro  woman: — the  defendant  pleaded 
non  detinet; — ^and  moreover  a  special  plea  in  bar,  *'  That 
"  he  had  sold  the  said  negro  woman  with  her  two  children 
"  to  the  plaintiff,  who,  by  his  deed  in  writing,  bearing  date, 
"  &c.,  did  agree  that  the  sale  of  the  slave  in  the  declara* 
^^  tion  mentioned  should  be  void  and  defeasible,  and  the 
"  title  of  the  plaintiff  in  her  forfeited  and  vested  in  the 
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<*  defendant,  if  the  said  plaintiff  should  sell,  hire,  convey  June, 
"  away,  or  otherwise  divide  the  said  slave  from  her  two  1807. 
*^  children,  until  they  should  respectively  attain  the  age  of 

ten  years,  unless  such  sale,  8a:c.  should  be  of  the  mother    Garland 

and  children  collectively  and  all  together,  upon  the  de-      againtt 
"  fendant's  paying  to  the  plaintiff  the  sum  of  500  dollars;      Bucc. 
*^  that  the  plaintiff  had  broken  the  condition  of  the  s<iid 
^'  agreement,  and  forfeited  his  title  in  the  said  negro  wo- 
"  man,  by  making  a  distinct  sale  of  her  in  exclusion  of  Indctinne, 
*'  her  children  before  they  respectively  attained  their  age  |jlnt**^[e^ed 
**  of  ten  years,  whereby,  &c. ;  and  that  the  defendant  ten-  non  detinet,  & 
^^  dered  co  the  plaintiff  the  500  dollars,  which  he  refused  a  special  plea 
"  to  accept."  »^  ^ar »  to^^ 

To  this  plea  there  was  a  replication,  denying  the  fact  of  ^,e',e\va8*a 
having  separated  the  mother  from  her  children,  and  also  general  re- 
of  the  tender  of  the  500  dollars — On  these  pleadings  issues  plication,  de- 
were  joined.—  ^  ">:"^  '^"i  ^ 
.    •',      o             1                    -       ^                •     •  truth oi them 

At  the  September  term,  1806,  commissions  were  awar-  both ;  and  is- 

ded,  by  consent^  to  take  the  depositions  of  two  witnesses  sues  were 

de  bene  esse;  and,  at  the  Court,  when  the  cause  was  tried,  J^'j^^.**'  ^^'' 

the  defendant  moved  for  a  continuance,  on  affidavit  filed y  forUie^plain- 

of  the  absence  of  material  witnesses;  but  his  motion  was  tiff  was  con- 

overruled.     No  bill  of  exceptions  was  tendered  to  the  sidered  suffi- 

opinion  of  the  Court.     The  Jury,  who  were  sworn  to  try  ^*^^"  .^V*^*" 

the  issuesy  found  a  general  verdict  for  the  slave  in  the  de-  both  the  is- 

claration  mentioned,  &c.     On  this  verdict  judgment  was  sues. 

rendered,  and  an  appeal  taken  to  this  Court. 

'  *^  An  appeal 

,  mav  be  taken 

The  Attorney  General^  for  the  appellant,  moved  for  a  out  ©fits turn 

certiorari^  suggesting  diminution  in  the  record.  <m^  tJic  dock- 

et,  as  a  delay 

Per  Curiam^     A  certiorari  is  granted,  of  course,  unless  counsel  for 
delay  appear  to  be  the  object.  the  appellant 

will  not  sayf 

Wirty  for  the  appellee.     This  is  considered  an  appeal  [",]^g"^[bat 
merely  for  delay ;  and  the  certiorari  will  have  the  effect  jn  iiisopiniom 
of  producing  still  greater  delay.     He  therefore  moved  to  there  is  er- 
take  up  the  cause,  out  of  its  turn  on  the  docket,  in  order  rour,  but 
to  open  the  record,  and  have  the  judgment  of  the  District  ^^Jlts^which, 

Court  affirmed.  m  the  opi- 

nion of  the 

Attorney  General.     The  record  is  incomplete,  because  ^o^n^^ii^ "r- 
it  omits  the  affidavit  made  by  the  appellant,  (the  defen-  four, 
dant  in  the  District  Court)  as  the  ground  of  a  continuance. 
This  record  states  that  a  motion  was  made  by  the  defen- 
dant for  a  continuance  on  ajidavit  Jiled  oiiht  absence  of 
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JuNft,       material  witnesses.— The  affidavit  itself,  which  is  not  in- 

1807.      serted  in  the  record,  specifies  what  he  expected  to  prove  by 

^-— V^"^  those  witnesses,  and  that  due  diligence  had  been  used  to 

Garlakd    ^^^'^  their  attendance.     This  was  the  same  as  if  a  bill  of 

ofaintt      exceptions  had  been  scaled.    In  the  case  of  Hooi  v.  Nan-' 

Buoo.      ny  (a)  this  Court  determined  that  the  Court  below  erred 

in  not  allowing  a  continuance  of  the  cause,  when  the  par- 

1806^^1^  ty  had  brought  himself  within  the  ;rule  of  law. 

Wirt.  In  the  case  of  ffooi  v.  Nonny^  there  was  a  bill  of 
exceptions,  which  showed  the  whole  ground,  and  enabled 
this  Court  to  determine  whether  the  motion  for  a  conti- 
nuance was  rejected  on  legal  principles,  or  not.  A  mere 
affidavit,  which  was  not  made  a  part  of  the  record,  is  a 
very  different  thing  from  a  bill  of  exceptions.  The  Court, 
in  diis  case,  might  reject  the  motion  for  a  continuance 
from' circumstances  apparent  on  the  record.  This  was 
probably  the  case ;  for  it  appears,  that  at  the  September 
term,  1806,  commissions  were  awarded  to  take  deposi- 
tions \  but  no  evidence  was  taken. 

Attorney  General.  There  is  no  difference  whether  a  bill 
of  exceptions  was  scaled  or  not.  The  defendant  filed  an 
affidavit,  stating  the  ground  of  his  motion  for  a  continu- 
ance ;  and,  if  there  were  any  extraneous  reasons  why  the 
cause  should  not  be  continued,  the  other  party  should  have 
spread  them  upon  the  record.  This  case  is  the  same,  in 
substance,  as  that  of  Hook  v.  Nonny*  There  the  part)'^,  on 
being  pverruled  as  to  the  continuance,  spread  his  affidavit 
on  the  record;  but  it  was  still  nothing  but  the  affidavit  of 
the  party. 

jfudge  Tucker  said  it  would  be  a  dangerous  precedent 
to  allow  affidavits  to  be  apart  of  the  record;  unless  made 
so  by  an  exception. 

Judge  Roane.  The  affidavit  might  have  been  rebutted 
by  extraneous  evidence ;  and  the  party  should  have  spread 
the  whole  case  on  the  record. 

Judge  Fleming.  The  affidavit  was  no  part  of  the  re- 
cord unless  made  so  by  an  exception. 

Judge  Lyons,  of  the  same  opinion. 

Certiorari  refused. 
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Wirt  then  moved  the  consideration  of  the  cause  as  a       June, 
mere  delay  case.  1807* 


Per  Curiam. — It  is  not  the  practice  to  take  up  a  cause 
out  of  its  turn  on  the  docket,  as  a  delay  case,  if  the  coun- 
sel on  the  other  side,  say,  that  in  their  opinion^  there  is 
errour. 

Attorney  GeneraL  The  only  point  in  the  cause  is  this : 
There  were  two  pleas ;  one,  the  general  issue,  the  other, 
a  special  plea  in  bar,  on  which  issue  was  joined.  The  jury 
found  a  verdict  generally  for  the  plaintiff;  and  there  was 
a  particular  fact  growing  out  of  the  special  plea,  which  was 
not  found  by  the  jury.  It  is  a  well  settled  principle,  that 
a  jury  must  answer  to  the  whole  case  put  in  issue.  So,  if 
there  be  several  issues  joined,  the  jury  must  find  upon 
them  all,  or  it  will  be  errour. 

Wirt*  The  jury  have  substantially  found  both  issues. 
There  was,  besides  the  general  issue,  a  special  plea,  which 
was  denied  by  the  replication;  and  the  jury,  having  found 
generally  for  the  plaintiff,  falsified  both  pleas  of  the  defen- 
dant* 

The  cause  was  taken  up  as  a  delay  case,  and  the  judg- 
ment of  the  District  Court  affirmed. 


HosKiNS  against  Wright,  Admr.  of  Hoskins. 

The  appellant  having  brought  .an  action  on  the  case 
against  the  appellee  in  die  County  Court  of  Essex^  a  ver- 
dict and  judgment  were  given  for  the  defendant  in  Au- 
gust, 1801.  The  plaintiff  appealed  to  the  District  Court 
of  King  and  ^een^  where  the  judgment  was  affirmed,  and 
from  the  judgment  of  afiirmance  the  plaintiff  again  appealed. 

The  declaration  as  amended  is  in  assumpsit.  The  first 
count  is  a  general  indebitatus  assumpsit  for  a  negro  slave, 
a  tract  of  land,  divers  sums  of  money  had  and  received, 
and  divers  sums  of  money  laid  out  and  expended.  The 
sum  in  which  the  intestate  is  said  to  be  indebted  on  alt 
these  accounts  is  ^^250,  but  the  amount  of  each  is  not  dis- 
tinguished*   The  second  count  is  quantum -valebat  for  a 


30th  yimc. 

Wlicpe  an  ac- 
tion is 
broug-ht 
against  an 
executor  or 
administrator 
on  an  ac- 
count, any 
items  in 
which  bear 
date  more 
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years  before 
the  death  of 
the  testator 
or  intestate^ 
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JuNB,       negro  slave  sold  and  delivered.— The  third  is  a  special 

1 807.       indebitatus  assumpsit^  stating  that  the  intestate  bad  given  an 

^..y— ^    order  pn  Hiil  and  others,  executors  of  his  father,  directing^ 

HosKiNs     ^cn*  to  pay  the  plaintiff  jf  50  118  out  of  his  part  of  his 

ai^ain^       father's  estate;  that  the  intestate  afterwards  fraudulently 

Wright,    prevented  the  plaintiff  from  receiving  this  sum,  and  him- 

HosKiNs.    *^^^  received  it,  by  reason  whereof  he  became  liable  to 

pay,  &c.  and  in  consideration  thereof  assumed,  &c. 

itisnotneces-      '^^^  defendant  pleaded  to  the  original  declaration  non 

«aiy  that  the  assumpsit^  and  rion  aasumpsit  within  fivft  years.    These 

Court  should  pleas  were  t\ot  withdrawn,  but  a  new  plea  of  non  assumpsit 

actually  ex-     appears  to  have  been  put  in  to  the  amended  declaration* 

items;  but  if      -^  verdict  was  found  for  the  defendant  and  judgment 

they  decide     entered  accordingly.    The  plaintiff  filed  a  bill  of  excep- 

that  it  shall     tions,  which  states,  that,  at  the  trial  of  the  cause,  he  offer- 

dTrecTthe*"    ^^  ^^  evidence  an  account  containing  debits  and  credits, 

Jurvtodisre-  which  is  stated  at  large ;  (ihe  charges  in  which  bear  date 

gardtliem,  it  previous  to  the  year  1787;)  and  a  deed  of  bargain  and 

IS  sufficient,    g^j^  •  j^  ^j^^  usual  form,  from  the  plaintiff  to  the  defendant's 

General  in-     intestate,  for  a  tract  of  land,  with  a  receipt  for  the  pur- 

debitatus  as-    chase  money  indorsed,  bearing  date  on  the  28th  Septem- 

*!/m/wiV  will    ber  1797;  and  proved  by  ord  testimony   that  the  land 

price  of  a       charged  in  the  account  was  the  same  land  conveyed  by 

tract ofland;  the  deed;    that  the   intestate    died  in  May  1798;    that^ 

but  a, special  twelve  or  thirteen  months  before  he  died  he  told  a  credi- 

to  b^  bm'lfht  ^^^  ^^  ^^^  plaintiff  that  he  would  pay  the  plaintiff's  debts ; 

stating-  the     that  the  plaintiff  proved  by  said  creditor  that  the  defen- 

circumstan-    dant's  intestate  told  him  he  had  bought  land  of  the  plain- 

ces  of  the       ^jflp^  ^^^  would  pay  his  debt  to  him,;amounting  to  above 

£  20 :  that  it  was  afterwaj'ds  paid,  not  by  the  defendant's 

intestate,  but  by  a  certain  jfohn  Hoskins;  and  that,  within 

five  years  before  his  death,  the  said  intestate  bought  of 

the  plaintiff  five  acres  of  land,  worth  thirty  shillings  the 

acre ;  that  the  defendant  moved  the  Court  to  expunge  all 

the  charges  in  the  account  dated  five  years  before  the 

death  of  the  intestate,  which  the  Court  decided  should  be 

done,  and  directed  the  Jury  to  disregard  the  charges  in 

the  said  account* 

Randolph^  for  the  appellant.  The  question  does  not  de- 
pend on  the  genuineness  of  the  account,  but  on  the  instruc- 
tions of  the  Court,  by  which  the  Jury  were  directed  to 
disregard  the  items,  and  thereby  the  plaintiff  was  preven- 
'  ted  from  going  into  his  proofs  before  the  Jury.  The 
Counliy  Court  ought  to  have  exercised  its  own  discretion, 
and  not  left  it  to  die  Jury  to  expunge  the  items.  The  law 
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• 

is  express  upon  this  subject«(a)  Notwithstanding  the  Ian-       June* 

guage  of  the  law  is  explicit  that  the  Court  shall,  in  suits      1807. 

brought  on  open  accounts  against  executors  or  administra* 

tors,  cause  every  item  to  be  expunged  which  appears 'to 

have  been  due  five  years  before  the  death  of  the  testator       ^  ^-  ^ 

or  intestate,  yet  there  are  cases  in  which  it  may  be  neces*  avricut, 

saiy  to  retain  them :  for  instance,  where  a  person  comes  Admr.  of 

within  some ot  the  exceptions  of  the  law:  or  where  there  Hoskixs. 

has  been  a  subsequent  assumpsit  within  the  five  years.         .  .  ^      n 
T^  .  1'  1  i_  •    t  J      '  /       •  (flJ  ^f *  Key, 

If  any  items  oi  debit  be  expunged,  correspondent  items  code,  voi  l, 

of  credit  ought  also  to  be  expunged.    In  this  case,  there  ch.  92,  sect. 

are  credits  dated  on  the  same  day  with  debits  amounting  ^>  P^-  ^^^» 

to  the  same  sum.  Subjects  which  are  correlative  ought  to 

share  the  same  fate. 

The  item  of  the  draft  on  Hili  is?  Co.  stands  on  a  writing, 
and  not  on  open  account.  It  coQsequendy  ought  not  to 
have  been  expunged. 

With  respect  to  the  item  for  a  tract  of  land,  it  was 
something  more  than  a  mere  matter  of  account:  the  deed 
shows  the  cause  of  the  debt,  and  the  claim  may  be  traced 
back  to  that  instrument.  This  debit  was  created  in  less 
than  five  years  before  the  death  of  the  intestate ;  and  the 
receipt  for  the  purchase  money,  being  a  mere  matter  of 
form,  would  not  prevent  a  recovery. 

Judge  Lyons  asked  whether  general  indebitatus  assttmp^ 
sit  would  lie  for  the  price  of  a  tract  of  land.  He  had  al- 
ways understood  the  practice  to  be,  to  bring  a  special  ac* 
tion,  stating  the  circumstances  of  the  contract. 

Wickham^  for  the  appellee.  It  was  impossible  for  the 
County  Court  to  have  decided  otherwise  than  it  did.  The 
law  is  positive  that  such  items  as  bear  date  five  years  be- 
fore the  death  of  the  testator  or  intestate,  shall  be  expun- 
ged. As  to  the  objection  that  the  Court  directed  the  Jury 
to  disregard  the  items,  it  cannot  seriously  be  relied  on* 
The  law  does  not  direct  any  one  of  the  magistrates  to  per- 
form the  manual  operation  of  expunging  the  items,  and  it 
is  physically  impossible  for  all  to  do  it.  The  direction  of 
the  Court  to  the  Jury,  was  substantially  the  same,  as  if  the 
Act  had  been  performed  by  the .  Court  itself.  But,  in  ef- 
fect, the  Court  did  it;  because  the  Court  directed  it  to  be 
done.  It  would  be  strange,  indeed,  if  the  Court  should,  in 
a  mere  formal  manner,  erase  the  items  of  an  account,  and 
still  leave  it  to  the  Jury  to  decide  on  the  evidence  respec- 
ting them.    It  is  said,  however,  that  circumstances  may 
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occur  ijirhich  would  render  it  improper  to  adhere  to  the 
strict  letter  of  the  law ;  such  as  parties  coming  within  the 
exceptions  of  the  Act,  or  a  reacknowledgment  of  the  debt 
within  five  years  before  the  death  of  the  testator.  It  is  ad- 
mitted that  this  last  is  an  important  question ;  and  when- 
ever it  shall  come  directly  before  the  Court,  it  will  deserve 
a  very  serious  consideration.  But  it  does  not  occur  in  the 
present  case. 

Whether  the  corresponditig  credits  ought  to  have  been 
struck  out  or  not  is  of  no  consequence,  in  this  case,  as  all 
the  items  bear  date  more  than  five  years  before  the  death 
of  the  intestate.  The  plaintiff  had  no  debits,  and  the  de- 
fendant could  not  have  had  a  judgment  for  his  credits. 

General  mdebitatus  assumpsit  will  not  lie  for  the  use 
and  occupatiou  of  land,  because  it  savours  of  the  realty ; 
a  fortiori  it  will  not  lie  for  the  price  of  the  land  itself.  The 
receipt  for  the  purchase  money  is  said  to  be  merely  for- 
mal ;  but  still  a  man  cannot,  in  a  Court  of  law,  go  into  evi- 
dence to  contradict  his  own  d6ed  imder  hand  and  seaL  The 
mere  general  declarations  of  the  intestate,  that  he  would 
pay  the  debts  of  the  plaintiff,  has  no  weight.  They  cannot 
be  applied  to  this  demand ;  and  he  might  have  intended  to 
become  his  security  for  the  payment  of  his  debts  to  others* 

But,  independently  of  the  Act  of  Assembly,  this  ac- 
count ought  not  to  have  gone  to  the  Jury.  Nothing  can 
go  in  evidence  to  the  Jury,  unless  it  applies  to  some  count 
in  the  declaration.  The  item  for  the  price  of  the  land 
ought  to  have  been  struck  out,  because  it  is  a  subject  for 
which  an  action  is  not  sustainable,  in  the  form  in  which 
this  suit  was  brought.  Here  are  four  distinct  causes  of 
action  blendid  in  one  count ;  and,  if  general  indebitatus  as- 
sumpsit will  notlie  fortheland,  then  the  mere  circumstance 
of  blending  that  subject  with  others  and  demanding  one 
entire  sum  vitiates  the  whole  count. 

The  count  upon  the  order  on  Hill  &f  Co.  could  not  be 
supported,  because  it  states  no  consideration  whereon  to 
found  an  assumpsit. 

Randolph^  in  reply.  As  to  the  objection  that  general  m- 
debitatus  assumpsit  will  not  lie  for  the  price  of  a  tract  of 
land ;  suppose  after  making  the  deeds,  in  which  the  receipt 
of  the  purchase  money  informally  acknowledged,  the  ven- 
dee promises  to  pay  it,  would  not  this  be  a  sufficient  foun- 
dation for  an  assumpsit?  On  the  same  principle,  if  a  ca^ 
pias  ad  satisfaciendum^  be  taken  out,  and  on  a  promise  of 
payment  by  the  debtor  the  execution  is  suspended  by  the 
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creditor,  althou^  another  execution  cannot  issue,  yet  an 
action  may  be  maintained  on  the  promise.  The  item  for 
the  land  is  charged  within  less  than  five  years  before  the 
death  of  the  intestate,  and  therefore  ought  not  ta  be  ex- 
punged«  But  it  is  said,  that  the  whole  count  in  which  the  'again^ 
price  of  the  land  is  declared  for  is  vitiated,  because  that  Wkight, 
subject  is  introduced  into  it.  Is  there  any  reason  why  Admr.  of 
all  matters  which  may  be  consolidated  in  one  declaration, 
may  not  be  blended  in  one  count*  The  objection  has  no 
principle  to  support  it*  Besides,  this  is  not  the  time  to 
ihake  hn  objection  to  the  declaration:  it  should  have  been 
done  ,by  a  demurrer. 

Curia  advisare  vulu 

Wednesday^  1st  July.  By  the  whole  Court,  consisting 
of  Judges  Lyons,  Fleming,  and  Tucker,  (Judge  Roanb 
being  absent,  from  indisposition,)  the  judgment  of  the  Dis- 
trict Court  was  affirmed. 


OvERSTREET  and  another  against  Marshall. 

• 

Marshall  brought  an  action  of  debt  against  Oxjerstreet 
and  Holcombe  in  the  District  Court  of  Prince  Edward. 
The  declaration  set  forth,  that,  on  the  18th  of  April,  1781, 
the  defendants  gave  their  writing  obligatory  to  the  plain- 
tiflF,  for  the  payment  of  14,000  pounds  of  tobacco,  under 
the  penalty  of  £  20,000  lawful  money  of  Virginia^  with 
condition  to  be  void,  if  the  state  of  Virginia  should  pay 
unto  the  plaintiff  14,000  pounds  of  tobacco,  or  the  value 
thereof,  for  a  certificate  which  he  had  received  from  the 
defendant,* Ov^r^tr^^f;  and  assigned  for  breach,  that  neither 
the  state  nor  the  said  defendants  had  paid  the  tobacco  to 
the  plaintiff,  although  the  defendant,  Overstreet^  had  pos- 
sessed himself  of  the  certificate,  and  applied  it  to  his  own 
use.  The  defendants  pleaded  ^*' payment^^  on  which  issue 
was  joined.  The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  damages  to  one  penny;  and  thereupon  judg- 
ment was  entered  for  ^20,000,  to  be  discharged  by  the 
payment  of  14,000  pounds  of  inspected  tobacco,  with  in- 
terest at  five  per  cent.^  from  the  18th  of  April,  1781,  till 
payment  with  the  damages  and  costs. 

3  £ 


Wednesday^ 
Ut  July, 

A.  executes 
a  writing  ob- 
lig^toty  to  B. 
for  the  pay- 
ment of  fo6ac« 
cof  under  a 
ptcmiarj  pe- 
nalty, with  a 
condition  an« 
nexed,  that  it 
shall  be  void 
if  C.  shAU 
pay  the  to- 
baccoy  or  its 
Value  to  A. 
In  an  action 
brought  on 
this  writing 
the  declara- 
tion assign!  a 
breach  of  the 
condition, 
and  the  de- 
fendant 
pleads  pay- 


382  SUPREME  COURT  OF  APPEALS. 

Ju?{E,  To  this  judgment  a  writ  of  supersedeas  was  obtained 

1807.       hy  Overstreet  ^  Hokombe. 

Over-  Wickam^  for  the  plaintiffs  in  errour,  contended  that  the 

STREE  T  penalty  of  the  bond  ought  to  have  been  scaled,  according 

and  another  to  the  Act  of  Assembly  passed  in  1781.  (a)    The  verdict 

agaimt  ^f  ^^  j^j^  y^^^  ^^  reference  to  the  currency  in  which  the 

bond  was  given;  and  of  pourse  the  fifth  section  of  the  Act 
-  of  1781,  just  cited,  cannot  apply  so  as  to  permit  the  debt 
verdict  and  ^^  ^^  setded  on  equitable  principles.  The  penalty,  being 
judgment  the  debt,  in  law,  must  be  scaled,  although  the  condition  be 
ought  to  be  for  the  payment  of  tobacco.  On  the  same  principle  it  was 
ty'^to  l^^dis-  dccidc^i  that  the  scale  should  be  applied  to  a  guardian's 

cliarged  by     bond. 

payment,  not  The  penalty  of  the  bond  being  in  money,  the  condition, 
^^,^,^obacco  which  was  for  the  payment  of  tobacco,  was  collateral  to  the 
thereupon,  bond ;  and,  for  that  reason,  as  well  as  on  account  of  the 
^ut  of  f/ama-  f6rm  in  which  the  plaintiff  thought  fit  to  declare,  the  judg- 
f "»  f*""  ment  ought  to  have  been  given  for  the  penalty  of  the  bond, 

condition        ^^  ^®  discharged  by  the  payment,  not  of  tobacco^  but  of 

such  damages  in  money  as  should  have  been  assessed  by 
The  penalty  the  jury;  and  no  judgment  could  lawfully  be  given  until 
of  such  a  such  assessment.  At  common  law,  tobacco  stood  on  the 
gatoryf  °  '  same  footing  with  wheat  or  any  other  commodity;  and 
where  it  was  the  same  kind  of  action  ought  to  have  been  brought  for  its 
executed  in  recovery.  The  Act  of  Assembly,  (A)  indeed,  puts  tobac- 
depre"cU.ted  ^^  ^^  ^  different  footing  from  other  commodities,  and  al- 
paper  money,  lows  an  action  of  debt  to  be  maintained  on  a  bond  given 
ou^ht  to  be  for  the  payment  of  it ;  but,  that  being  an  innovation  on  the 
th  sc^  common  law,  the  Act  must  be  strictly  pursued.     In  this 

case  the  suit  is  on  the  penalty  of  the  bond  for  money.  It 
(fl)  Chan.  is,  consequently,  not  embraced  by  that  law,  but  by  the 
Rev.  147.       Act  which  directs  the  mode  of  proceeding  on  bonds  with 

(b)  Rev.  a  collateral  condition,  (c)  A  collateral  condition  is  defined 
Code,  ch.  29.  i^  Coke  on  Lyttleton  to  be,  where  the  condition  is  collate* 
sect  3,  pa,      ral  to  the  penalty. 

(c)  See  Rev.  ^^^^  there  are  other  circumstances  which  make  the 
Code,  ch.  76.  condition  of  this  bond  collateral : — ^the  obligor  is  to  pay, 
sect 21,  pa,  in  the  event  that  the  state  of  Virginia  does  not: — ^it  is 
"^'  also  in  the  alternative,  either  to  pay  money  or  tobacco; 

and,  in  this  case,  the  party  has  not  his  choice  to  demand 
which  he  pleases,  because  there  is  no  day  limited. 

No  part  of  the  record  or  proceedings  warranted  Ae 
giving  judgment  for  interest  on  the  tobacco,  from  the  date 
of  the  bond,  or  from  any  other  definite  period;  because,  to- 
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bacco  being  merely  a  commodity^  the  obligor  was  not  bound  J  u  ne, 
to  carry  it  to  the  obligee,  and  interest  would  not  run,  till  1807. 
a  demand  was  made.  ^^ )/ ^ 

Hay^  for  the  defendant  in  errour.     The  bond  was  to      stkekt 
pay  tobacco,  under  a  pecuniary  penalty ; — of  course  it  was  and  another 
a  tobacco  debt.     There  was  a  contract  annexed,  that,  if  .^  ^g^'^^ 

iVI  AlVSItAT  f 

the  state  should  pay  the  debt,  the  obligation  should  cease. 
The  practice  in  the  old  General  Court  was  said  lo  be,  to 
enter  up  judgment  for  the  penalty,  to  be  discharged  by  the 
tobacco  mentioned  in  the  condition. 

Until  application  was  made  to  the  state,  it  was  a  tobac- 
co contract ;  and  upon  the  failure  of  the  state  to  pay,  the 
appearance  of  the  contract  was,  indeed,  changed,  but  it 
remained  substantially  the  same ;  and  the  bond  might  have 
been  discharged  by  the  payment  of  14,000  pounds  of  to- 
bacco. 

,  This  case  comes  within  the  provisions  of  the  latter  clause 
of  the  Act  of  Assembly  last  quoted  by  Mr*  Wickhamy  which 
directs,  that  in  actions  brought  on  bonds  for  the  payment 
of  money,  judgment  shall  be  entered  for  the  penalty,  to  be 
discharged  by  the  principal  sum  expressed  in  the  condi- 
tion, with  interest. 

In  England,  judgmc*nt  could  only  be  entered  for  the 
penalty,  to  be  discharged  by  the  principal  sum  of  money 
expressL'd  in  the  condition,  with  interest;  because,  in  that 
country,  tobacco  is  only  a  commodity;  but,  here^  the  law 
authorises  an  action  of  debt  for  its  recovery.  Hence,  in 
England^  the  condition  of  a  bond  to  pay  tobacco  would  be 
collateral ;  but  in  this  country  it  would  not,  because  it 
would  only  be  to  pay  what  the- law  authorises  you  specifi- 
cally to  recover.  English  authorities,  therefore,  do  not 
apply.  As,  in  this  country,  judgment  may  be  entered, 
and  execution  issued  for  tobacco,  there  is  no  good  rea- 
son why  the  judgment  should  not  be  entered  as  it  has  been 
in  this  case. 

There  was  no  necessity  for  the  jury  to  inquire  into  the 
value  of  the  tobacco,  because  a  judgment  may  be  render- 
ed for  tobacco  itself.  The  comparison  of  tobacco  with 
wheat  would  be  just  in  England^  but  not  in  this  country: 
for  here  you  can  obtain  judgment  for  tobacco  but  not  for 
wheat;  nor  can  you  get  judgment  for  either  in  England* 
The  true  definition  of  a  bond  with  a  collateral  condition 
is,  where  the  condition  is  for  a  thing  for  which  debt  will  not 
lie.  If  the  stipulation  be,  that  a  third  person  shall  pay  a 
sum  of  money y  it  is  not  collateral ;  nor  would  it  be  neces- 
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June,       fiaiy  for  a  jury  to  inquire  into  the  value  of  the  thing ;  because, 
180r.       being  money  ^  the  value  is  already  ascertained.    But,  if  the 

*"*— y '  condition  be,  that  a  specifick  act  shall  be  performed  by  a 

Over,      third  person,  it  is  collateraL 

STREET         The  payment  not  having  been  made  by  the  State,  the 
.  and  another  parties  were  thrown  back  on  their  original  bond,  as  if  no 
m1Ch"'ll    ®"*^^  stipulation  had  been  annexed  thereto;  and  Marshall 
had  a  right  to  demand  interest,  which,  being  only  ^tfve 
per  cent.,  was  less  than  he  would  have  received,  if  pay- 
ment had  been  made  by  the  State. 

The  essence  of  this  contract  was  for  the  payment  of  to- 
bacco ;— the  bond  is  expressly  for  the  payment  of  14,000 
pounds  of  tobacco,  under^a  pecuniary  penalty ;  of  course, 
the  scaling  law  does  not  apply  to  it;  nor  is  it  within  the 
reason  of  a  guardian^s  bond,  which  is  for  the  payment  of 
money^ 

The  law  ought  to  be  literally  interpreted^  and,  where 
the  contract  was  originally  for  tobacco,  it  would  be  high- 
ly unjust  to  defeat  the  party  of  his  just  claim  to  tobacco, 
even  if  the  form  of  the  contract  was  subsequehtly  changed, 
■which  is  not  the  case  here. 

Wtckham,  in  reply.     The  stipulation  annexed  must  be 

considered  as  part  of  the  condition  of  the  bond.    The  case 

(//)  2  Witfh.  of  Gordon  v.  Frazier  and  Cosbie  (d)  proves  this,  and  was  a 

130,  stronger  case  than  the  present.     There^jtht  obligees  alone 

*    made  an  indorsement  on  the  bond ;  here,  the  stipulation 

was  in  the  ^o^z/of  the  instrument,  and  the  vict  of  both  parties* 

The  condition  of  an  obligation  is  always  collateral  where 
it  is  to  pay  or  deliver  a  thing  different  in  its  nature  from 
the  penaJty,  or  where  an  act  is  to  be  performed  by  a  third 
person. 

In  this  case  there  being  no  liability  on  the  obligors,  till 
there  was  a  default  on  the  part  of  the  State,  and  notice 
thereof  given,  no  interest  could  accrue  till  such  notice,  and 
a  demand  made. 

The  scale  of  depreciation  certainly  applies  to  this  case : 
for  judgment  could  not  have  been  entered  otherwise  than 
for  the  penalty,  and,  of  course,  ought  to  have  been  accor- 
ding to  the  scale. 

>  Thursday,  2nd  yz//«/.— By  the  Court,  consisting  of 
Judges  Lyons,  Fleming-,  and  Tucker,  (Judge -ff^we  being 
absent,  from  indisposition,)  the  judgment  of  the  District 
Court  was  ummimously  REVERSED;  because,  "the  plain- 

"  tiflFs  in  errour  having  pleaded  'payment,*  and  thejurj\ 
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**  having  found,  that  the  debt  was  not  paid  to  the  defen-      Jvk*, 
<*  dant  in  errour,  should  have  assessed  damages  for  the       180T« 
•*  breaches,  assigned  in  the  declaration,  of  the  ligreement 
•*  in  the  condition  of  the  obligution  mentioned,  and  judg- 
•*  Qient  should  have  been  entered  for  the  penalty  of  the 
*'  bond,  which,  being  in  the  time  of  depreciated  paper  mo-   and  another 
**  ney,  should  have  been  reduced  to  specie,  according  to      <fgaintt 
*'  the  scale,  as  setded  by  law,  at  the  date  of  the  said  bond ;  ^^hshall. 
"  and,  when  so  reduced,  to  be  discharged  by  the  payment 
•*  of  the  damages  assessed  by  the  jury,  and  the  costs,  and 
**  not  by  the  payment  of  the  tobacco,  which  the  State  of 
Virginia  was  to  pay  in  discharge  of  the  said  bond,  ac- 
cording to  the  condition  thereot." 


4i 
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Price's  Exr.  ajravist  Warren,  Admr.  of  Fuoua.         Wtd^csday^ 

WarrcTij  as  administrator  of  Fuqita^  brought  an  action  \  ^e^  t^al 
of  debt,  in  the  District  Court  of  Prince  Edxvard^  against  ought  not  to 
the  executor  of  Price,  on  a  bond  executed  in  the  year  1772,  ^*:  ^^^'^^i^ 
by  his  testator,  in  the  penalty  of  jf  400,  conditioned  for  ^Uvits^of' 
the  pajonent  of  £  200.     The  defendant  pleaded  payment,  two  of  the 
on  which  issue  was  joined;  and  a  general  verdict  and  J'nws,  that 
judgment  were  rendered  for  the  plaintiff,  with  interest  at  flj,j[,^^d7n"' 
five  fier  cenU^  for  twenty  years,  one  penny  damages,  and  Uieir  verdict 

the  costs*  ,  hy  informa- 

The  defendant,  after  judgment,  filed  a  bill  of  exceptions  ^*''"  >f^^'^"  J*7 
in  the  following  words:- — ('^  Upon  a  motion  for  a  new  tri-  |J^„  ^^^    -^^ 
**  al.) — Presumptive  payment  was  urged,  in  this  cause,  the  Jury. 
"  from  the  length  of  time ; — a  motion  was  made  by  the  room. 
**  defendant's  counsel  for  a  new  trial,  stating  two  jurymen 
**  had  declared,  that  one  of  their  own  body,  who  was  not 
**  examined,  said  in  the  juryroom,  that  he  knew  the  tes- 
•*  tator  of  the  defendant,  and  that  he  was  so  accurate  a 
**  man  in  his  affairs,  that  he  would  have  taken  a  receipt  on 
•*  the  bond  if.it  had  been  paid,  and  that  two  of  the  jurors 
**  declared,  that  this  circumstance  alone  influenced  them 
•*  to  find  for  the  plaintiflF;  which  the  plaintiff's  counsel  ad- 
**  mitted  as  if  proved  by  affidavits  of  two  of  the  jurymen^ 
**  which  motion  was  overruled  this  7th  day  of  April,  1 802 ; 
"  because  it  would  be  dangerous  to  admit  a  new  trial  on 
•*  Such  information  from  the  jurymen,  and  the  new  trial  in 
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July,  "in  this  cause  would  be  against  tlie  justice  of  the  case,  to 

1 807.  "  which  opinion,  &c.** 

^— yr— -^  ,   To  the  judgment  of  the  District  Court  a  writ  of  super- 

,v       ,.  sedeas  was  awarded* 

Ex'or. 

against  Hcty^  for  the  plaintiff  in  errour.     This  case  dci>€nds  on 

^/f**"V    a  principle  setded  in  the  case  of  Cochran  v.  Street  (a) — 

FucML' A.  '^^^  ^^  ^f  ^^^  ^*  positive,  that  a  juror  knowing  any  thing 
relative  to  the  point  in  issue  must  give  testimony  in  open 
Court.  The  propriety  of  this  rule  is  obvious,  because 
(a)  1  WoAfu  where  evidence  is  offered  by  one  party  it  may  be  repelled 
by  the  other ;  but  if  the  jury  find  their  verdict  on  testimony 
not  known  to  the  parties,  they  may  be  influenced  by  a 
view  of  the  case  which  neither  party  expected,  and  which, 
if  made  known  in  Court,  might  be  proved  to  be  erro- 
neous. In  this  case  it  was  peculiarly  necessary  that  tlie 
rule  of  law' should  have  been  observed.  The  bond  was 
dated  in  1 772 ;  and  the  Court  would  have  instructed  the 
jury  to  find  for  the  defendant,  on  the  presumption  arising 
from  the  length  of  time ;  but  they  found  a  verdict  on  evi- 
dence of  which  the  Court  knew  nothing. 

The  only  difference  between  this  case  and  that  of  Coch- 
ran Vm  Street  is,  as  to  the  number  of  jurors  whose  affida- 
vits go  to  prove  the  irregularity  of  the  course  pursued  by 
their  own  body.     The  case  from  Durnf,  and  Easty  men- 
tioned by  the  President,  in  deliv^erin^  the  opinion  of  the 
Court,  (where  a  new  trial  was  refused  upon  the  affidavits 
of  two  of  the  jurors  stating,  that  the  case  was  decided  by 
cross  and  pile,)  depended  on  quite  different  principles. 
There  the  evidence  went  to  prove  misbehaviour  in  the 
jury,  and  had  no  relation  to  the  merits  of  the  case.    In  the 
case  of  Cochran  v.  Street  the  verdict  was  objected  to,  on 
the  ground  that  four  of  the  jurors,  (whose  affidavits  were 
taken,)  were  opposed  to  any  damages,  and  yielded  to  the 
verdict  from  a  mistaken  idea  that  a  majority  must  govern. 
It  was  so  improbable  that  a  juror  should  be  thus  ignorant  of 
his  rights  and  his  duties,  that  strong  evidence  was  requi- 
red to  establish  the  fact,  and  a  majority  of  the  jury  con- 
firmed the  truth  of  the  circumstance  to  which  tliose  four 
had.  deposed.     In  this  case  there  was  no  improbability  in 
one  of  the  juror's  having  given  evidence  to  the  rest  after 
they  had  retired  from  the  bar.     The  policy  of  the  law, 
therefore,  which  requires  the  concurrence  of  a  great  num- 
ber of  the  jury  to  impeach  the  verdict  did  not  apply  to 
prevent  the  Court  from  granting  a  new  trial  on  the  affida- 
vits of  the  two  ii'«-<>rs. 


-'*--•*> 
j?.^ 
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Wickhctm^  for  the  defendant  in  errour«  The  case  of 
Cochran  v*  Street^  which  has  been  relied  on  by  Mr*  Hay^ 
is  a  conclusive  authority  against  him.  There  the  Court 
set  aside  the  verdict^  expressly  on  the  ground  that  it  was 
founded  in  mistake,  r»hich  was  positively  sworn  to  by  four 
of  the  jurors,  and  their  testimony  was  supported  by  a  great 
majority  of  the  others.  If  the  affidavits  oi  txvo  j  urors  would 
be  suiilcicnt  to  set  aside  a  verdict,  that  number  might  be 
often  tampered  with. 

The  jur}',  in  this  case,  were  not  influenced  by  any  facts 
which  appeared  in  evidence  in  Court,  but  were  regulated 
by  their  own  opinions  oniy:  and  to  this  objections  are 
made.  But  for  what  purpose  is  a  jury  of  the  vicinage 
required  by  the  laws  of  this  country  i  One  of  the  excel- 
lencies of  this  regulation  is,  that  the  jurj',  being  acquain- 
ted with  the  characters  of  the  parties,  are  more  able  to 
draw  proper  inferences  from  the  transaction.  But  I  prin- 
cipally rely  on  the  dangerous  tendency  of  suffering  a  ver- 
dict to  be  disturbed  by  the  evidence  of  so  small  a  number 
of  the  juiy — Again,  the  granting  of  a  new  trial  is  to  he. 
exercised  by  the  Court  with  sound  discretions  and  a  new 
trial  ought  not  to  be  granted  against  the  justice  of  the  case. 

Thursday^  July  ^Lnd — The  judgment  was  unanimously 
AFFIRMED  ov  the.Court  consisting  of  all  the  Judges. 


July, 
180r. 


Price's 

Ex'op. 

agaiiut 
Warren, 
Aclmr.  of 

'Fu<J.UA. 


Pegram  against  Isabkll. 

This  was  an  appeal  from  a  judgment  of  the  District 
Court  of  Petersburgm 

Isabella  styling  herself  an  Indian  and  a  pauper,  presen- 
ted her  petition  to  the  Court  (which  petition  was  inserted 
in  the  record)  praying  to  be  pennitted  to  prosecute  her 
suit,  tn  forma  pauperis^  for  the  recovery  of  her  freedom, 
against  Elizabeih  Pegram  who  detained  her  in  slavery. 
Her  petition  being  allowed,  and  counsel  assigned  her,  she 
commenced  an  action  of  trespass,  assault  and  battery,  and 
false  imprisonment*  The  defendant  pleaded  that  the  plain- 
tiff was  her  slave ;  and  the  plaintiff  replied  that- she  was 
free;  whereupon  issue  was  joined.  At  the  trial  of  the 
cause,  the  counsel  for  the  plaintiff  offered,  "  as  conclusive 
*^  evidence  th^X' Nanny  (whom  he  proved  to  be  the  mother 


In  a  suit  for 
freedom,  if 
the  Jury  find 
a  verdict  for 
the  plaintiff, 
subject  to  the 
opinion  of  the 
Court,  upon 
a  question 
whetlier  the 
record  of 
another  suit, 
in  which  the 
plaintiff's 
mother  reco- 
vered free- 
dom, (not 
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July,       "  <rf  the  plaintiff)  was  entitled  to  her  freedom,  a  record'' 

1807.       (which  he  set  out  in  hoec  verba)  of  a  suit  in  the  said  Dis- 

trict  Court,  in  which  Nanivj  and  others  had  recovered 


PfiGRAM     ^<^ir  freedom  froni  a  certain  Stephen  Mays:  in  which  suit 
against      no  issue  was  made  up*  between  the  ^i.u'ties,  but  the  Jury 

IsABKLL.     were  sworn  upon  a  writ  of  inquir)'. 

The  Jury,  in  the  cajTe  of  habell  v.  Pegram  found  a  ver- 
agrainst  the  diet  fort  he  plaintiff,  that  she  was  free  and  not  a  slave, 
bu^nltlier  ^^^j^ct  to  the  opinion  of  the  Court  ^upon  the  question^ 
person,)  is  **  whether  the  said  record**  (in  the  case  of  Nanny  and 
conclusive  Others  V.  Mays)  *^  is  conclusive  evidence,  (as  between  the 
evulence  (<M  u  parties  to  the  present  action,)  that  the  plaintiff's  ancestor 
partieJto  the  "  ^^^^  ^  ^^^^  woman,"  The  District  Court  was  of  opinion 
present  ac-*  that  the  law  was  for  the  plaintiff,  and  gave  judgment  accor- 
</on,)  that  the  dinglv:  from  which  judgment  an  appeal  was  taken  to  this 

plamtifi'8         (;^^^; 
moUier  was  a 
free  woman; 

but  do  not  -ff^yt  for  the  appellant.  The 'immateriality  of  the  state- 

*^^^^*^**®  ment  of  facts  and  finding  of  the  Jurj"-,  in  this  case,  is  such, 
bon?  after^"  ^^^  "^  judgment  can  be  given.  If  the  record  be  evidence^ 
her  mother  (which  is  not  admitted,)  and  prove  Nanny  free,  it  does 
was  entitled  not  necessarily  follow  that  the  plaintiff'  is  free ;  because 
or  Suit  her'  ®^^  might  have  been  bom  before  her  mother  acquired  her 
mother  was  fi'cedom.  The  verdict  does  not  find  that  Nanny  was  born 
bom  free :  free :  and,  for  any  thing  that  appears  in  the  record,  she 
tlie  verdict  is  miffht  have  been  emancipated  after  the  birth  of  the  plain^^ 
and  tnsuffi-  ^^^*  ^^^^  verdict  is,  consequently,  insufficient,  and  a  venire 
cient,  And  a  de  novo  ought  to  be  awarded. 

'oerure  de  novo  If  it  were  necessary  to  discuss  the  question  whether  the 
av^ed.  ^  ^c^-ord  between  Nanny  and  Mays  be  conclusive  evidence, 
as  between  the  parties  to  this  action,  I  should  contend, 
^uere.  How  that,  SO  far  from  being  conclusive  evidence,  it  was  no  evi- 
far,  in  a  suit  dence  at  all.  Cases  need  not  be  cited  to  prove,  that  a  vcr- 
can  the  re- '  ^^^^  between  A.  and  B.  is  not  evidence  between  C.  and 
cor((l  of  a  ^  D.  A  verdict,  to  be  condusive  evidence^  must  be  between 
previous  re-  parties  or  privies  to  the  former  suit.  This  is  expressly 
fi^wJombyji  ^^  down  by  the  President,  in  delivering  the  opinion  of 
female  an-  the  Court,  in  the  case  of  Shelton  v.  Barbour,  (a)  In  this 
cestor  of  the  case,  there  is  no  privity  between  Mays^  (against  whom 
plaintiff  (not  j^anny  recovered  her  freedom,)  and  Pegram  the  present 
2fo^!^     appellant. 

but  another  * 

p&rsm)  be  George  Keith  Taylor^  for  jthe  appellee.    It  would  be  a 

Swier  *^*'  subject  of  much  regret,  if  the  party  should  lose  h^r  free- 
dom by  a  mistake  of  her  counsel.  But,  if  it  be  an  errour^ 
(a)  2  WoMh.    it  is  in  conformity  with  the  uniform  practice  of  the  Dis- 
■<57.  trict  Courts. 
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As  to  the  objection,  that  the  time  when  Nanny  waft       Jwtr^ 
tibtitled  to  her  freedom  does  not  appear)  it  is  obviated  by       1807. 
the  petition  of  th^  appellee,  stating  that  she  was  an  Indian.  ^•— »-y— ^-^ 
The   point  before  the  District  Court  was,  whether  the      pjeobah 
piaitftifF  there,  was  an  Indian  or  not.    If  she  were  an  In-       agaitut 
dlfbi,  she  was  entitled  to  her  freedom,  unless  a  right  to    Is-^**"-!*- 
retaih  her  in  slavery  under  some  particular  law  could  be 
Jiroved.  As  she  is  thus  found  to  be  an  Indian,  all  objectioii 
to  the  sufficiency  of  the  verdict  must  be  at  an  end. 

The  opinion  of  the  President,  in  Shelton  v.  Barbour  will 
not  be  controverted.  Though  a  verdict  be  not  conclusive 
evidence^  except  between  parties  or  privies,  yet  it  may,  in 
fill  cases,  be  offered  to  prove  the  particular  fact,  for  which 
It  is  introduced.  If  it  were  not  so,  what  monstrous  incon- 
VeliiefiCes  would  result!  Suppose  the  descendant  of  a  per- 
BCrn  who  had  recovered  her  freedom  be  taken  in  slavery, 
arid  all  the  witnesses  were  dead,  who  could  prove  the 
right  of  the  ancestor  to  freedom.^  The  depositions  of  those 
witnesses,  if  previously  taken,  could  not.be  read,  because 
hot  taken  between  the  parties  in  the  cause;  If  the  record 
of  the  recovery  of  the  ancestor  could  not  be  read  in  evi- 
dence, the  descendant  must  forever  remain  in  slaver}%  In 
the  case  of  Jenkins  v.  Tom  and  others  (J?)  the  declarations  (b)  X  W««h« 
of  old  people  were  considered  legal  testimony  to  prove  the  "^• 
l*ight  of  the  appellees  to  freedom.  What  strange  incon- 
sistency would  it  be  to  admit  hearsay  evidence^  but  not  a 
r^cor^io  prove  the  same  fact. 

Tliere  is  a  manifest  distinction  between  a  record,  which 
operates  as  an  estoppel^  and  absolutely  precludes  the  party 
from  making  any  defence,  and  a  record  introduced  to 
JWbve  a  particular  fact,  leaving  the  party  free  to  defend 
himself  by  other  evidence.  In' the  case  of  ]Lee^  executor  of 
Daniel  v.  Cook  (c)  the  principle  is  recognized,  that  a  re-  (c)  i  Wask 
coi*d  may  be  introduced  as  evidence  to  prove  a  pattieular  306. 
fact,  where  it  would  not  be  conclusive. 

Hay^  in  reply.  The  question  before  the  District  Court 
was,  whether  Isabell  was  entitled  to  her  freedom  or  not; 
but  the  point  which  the  record  was  introduced  to  prove, 
was,  that  another  person  was  entitled. 

The  petition  of  the  appellee  styling  herself  an  Indian^ 
is  not  evidence :  but,  if  it  were,  it  would  leave  the  case 
0^1^  to-  the  full-  force  of  my  objection,  because  she  claims 
her  freedom  as  an  hereditary  right. 

The  record  was  not  merely  introduced  to  prove  a  par- 
ticcdar  fact:  for  the  Jury  expressly  refer  it  ta  the  Court  to 
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July, 
1807- 


Pegram 

agaiiut 
Uabell. 


{(f)  Ante  p. 
134. 


say,  whether  the  record  was  conclusive  evidence,  as  be^ 
tiveen  Pegram  and  Isabella  to  prove  that  the  mother  of 
Jsabell  was  a  free  woman;  still  submitting  the  abstract 
question  whether  it  was  evidence  between  the  parties. 

I  cannot  perceive  the  soundness  of  the  law  or  log^ick, 
that  a  record,  though  not  evidence,  unless  between  par- 
ties or  privies,  yet  may  be  introduced  to  prove  the  fact 
which  it  professes  to  prove.  It  is  either  evidence  or  not: 
and  no  case  can  be  produced  where  it  has  been  omitted 
under  such  restrictions  as  are  cotitended  for.  In  truth  the 
record  was  no  evidence,,  and  could  not  be  introduced  to 
prove  any  fact. 

The  case  of  Tom  and  Jenkins  was  very  different  from 
this.  There  hearsay  evidence  was  admitted  to  prove  a 
pedigree;  which,  considering  the  indulgence  allowed  to 
paupers  in  tracing  their  descent,  might  not  be  improper. 
In  Hudgins  v.  Wrights  (d^  it  was  decided  that  a  claim 
for  freedom  might  be  established,  although  the  proofs  did 
not  agree  with  the  case  stated. 

The  consequences  would  be  fatal,  indeed,  if  the  mere 
inquest  of  a  Jury,  sworn  on  a  writ  of  inquiry,  should  be 
conclusive  evidence  of  freedom.  A  person  anxious  to 
give  freedom  to  slaves  might  iuffer  the  ancestor  to  re- 
cover a  judgment  by  default,  and  then  offer  a  record  of 
that  judgment,  as  conclusive  evidence  against  some  other 
person,  not  a  party  to  the  suit,  and  holding  some  of  the 
descendants  in  slavery.  In  the  present  case.  Mays  might 
have  suffered  Nanny  to  recover  her  freedom,  whether 
right  or  not:  for  it  appears  that  he  made  no  defence. 

Thursday^  9th  July.  The  President  delivered  the 
unanimous  opinion  of  the  Court,  (all  the  Judges  being 
present),  **  that  the  ca^e  stated  and  referred  to  in  the  ver- 
"  diet  of  the  Jury,  in  this  cause,  was  too  imperfect  for 
**  this  Court  to  determine  the  question  of  law  arising 
"  upon  it."  Verdict  set  aside  and  a  new  trial  granted. 


Wednesday, 


Whiting  againt  Daniel  and  others.* 

On  an  appeal  from  a  decree  of  the  Superiour  Court  of 
Chancery  for  the  Williamsburg  district. 


A  deed  of 
conveyftnce 

foT  slaves  ha-     •  See  the  rule  of  the  Court,  adopted,  in  this  case,  with  respect  to  the  rea- 
ving been        ding  of  records  in  Chancery  cases^  at  the  end  of  the  decisions  of  this  term. 
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•    Daniel  and  twenty-three  others  filed  their  bill  in  the       July, 
8aid  Court,  stating  that  they  were  the  only  slaves  of  a  cer-       1807. 

tain  Miss  Mary  Robinson^  who  on  the  10th  of  March  1803,  ^ ^ ' 

made  and  published  her  will  in  due  form  of  law,  in  which    w„jtimg 
is  the  following  clause;  "  After  all  my  just  debts  and  fu-      a^aintt 
**  heral  exposes  are  paid,  as  I  cannot  satisfy  my  consci-     Daniel 
**  ence  to  have  my  negro  slaves  separated  from  eac^  other,  otbera. 

^'  and  from  their  husbands  and  wives,  &c«  &c.,  I  desire 
*'  and  will  that  the  whole  of  them,  that  are  my  property  signed,  scal- 
**  at  the  time  of  my  death,  as  far  as  the  law  enables  me  to  ^^>  *"*^  ?*^^*- 
"  do  it,  be  emancipated ;"  that  the  testatrix,  having  ap-  bUmk'irtffop 
pointed  yames  I^oss  and  Mathexv  Whiting  her  executors,  the  date,  tlie 
departed  this  life  in  the  same  month ;  that  on  the  4th  of  donee  after- 
July  1803,  the  will  was  proved  in  the  county  Court  ^^^^^^^II. 
Gloucester f  though  neither  of  the  executors  had  qualified,  no  fraud,  or 
nor  was  it  believed  that  they  would,  as  more  than  twelve  imposition 
months  had  elapsed  since  the  death  of  the  testatrix;   that  api^aringto 
the  debts  due  from  the  testatrix  were  but  trifling ;  such  as  poetised  ift 
the  other  personal  estate  was  sufficient  to  pay;  that  Whi-  obtaining*  it, 
ting  had  taken  them  into  his  possession,  not  as  executor,  and  no  evil 
but  as  his  own  property;   claiming  them  under  a  deed  |jf,l*^*|l 
prior  in  date  to   the  will ;  that,  upon  their  instituting  a  blank,  the 
suit  for  the  purpose  of  setting  up  the  will  and  vacating  the  deed  was 
deed  as  fradulently  obtained,  he  had  forcibly  seised  them  adjudged  t© 
and  put  them  on  board  a  vessel,  with  the  avowed  object  dltTiwt'be.^ 
of  sending  them  to  the  state  of  Georgia;  and  that  they  ingf  a  raateri- 
were  then  on  their  way  to  that  state;  that  the.pretended  al part  tliere- 
deed  under  which  Whiting  claimed  was  executed  by  the 
testatrix  under  an  idea  that  it  operated  merely  as  a  pow- 
er of  attorney  to  enable  him  to  recover  the  possession  of 
the  said  slaves  from  a  certain  William  Curtis  by  whom  they 
were  then  held;  and  that  the  deed,  which  in  many  places 
was  left  blank,  had  been,  by  the  said  Whitings  altered  and 
added  to  since  the  death  of  the  testatrix,  and  had  been  recor- 
ded in  the  County  Court  of  Jefferson^  many  hundred  miles 
from  the  residence  of  the  testatrix  and  of  the  defendant, 
and  since  her  death.     The  bill  prayed  an  injunction  to 
restrain  the  defendant  from  selling,  or  in  any  manner  dis- 
posing of  the  slaves,  or  removing  them  out  of  the  juris- 
diction of  the  Court ;  that  the  cfeed  should  be  set  aside, 
^nd  that  they  might  enjoy  their  freedom  under  the  will. 
To  the  biU  was  annexed  the  affidavit  of  George  Ball  who 
stated  that  the  complainants  were  the  slaves  (and  he  be- 
lieved) the  only  slaves  of  Miss  Mary  Robinson^  of  the 
county  of  Gloucester^  and  were  the  slaves  intended  to  be 
emancipated  by  her  will ;  that  the  defendant  had  not  quali- 
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JuLjt  fied  as  Executor,  but  had  removed  the  slaves  from  GIou* 
1807^  cetter  to  Norfolk  or  Portsmouth^  on  his  way  to  Georgiam 
*— Y — -^  The  answer  of  Wktting^  (after  stating  the  existence  of 
Wh  j^g  ^w^^ther  suits  brought  by  the  same  complainants  for  the 
against  same  object,  one  in  the  County  Court  of  Gloucester j  the 
Dahiel  other  of  Norfolk^  and  praying  that  they  may  be  removed 
and  other*,  j^  supersedeas  and  certiorari  to  the  Superiour  Court  of 
Chancery  for  the  Williamsburg  District,  and  further 
consenting,  that  such  of  the  complainants  as  he  claimed  as 
slaves  might  be  considered  parties,  and  have  the  benefit 
of  any  decree  made  in  this  cause,)  stated  that  Miss  Mary 
fiobinsoTij  who  was  his  aunt,  had  for  some  time  residecl 
with  her^relation,  William  Curtis^  who  acted  as  her  agent 
and  enjoyed  the  labour  of  her  slaves  for  reasonable  hires ; 
that,  on  some  difference  arising  between  them,  Curtis 
turned  her  out  of  doors ;  but  still  retained  her  slaves.  In 
this  distressed  situation  she  wrote  to  the  defendant,  then 
residing  in  the  county  of  Jefferson^  requesting  him  to 
come  down  and  procure  a  habitation  for  himself  and  her 
in  the  county  of  Gloucester — to  act  as  her  attorney  in  the 
recovery  of  her  slaves  from  Curtis—^^cad  finally  promised 
that  she  would  so  provide  that  they  should  all  become  his 
property  at  her  death ;  that  the  defendant,  well  aware  of 
the  fickleness  of  persons  in  her  situation,  expressed  an  in- 
clination to  comply  with  her  request,  but  told  her  that,  as 
he  was  to  leave  a  part  of  the  country  where  he  was  alrea* 
dy  settled,  he  wished  to  be  on  some  certainty,  with  respect 
to  the  promise,  before  he  changed  his  residence ;  that 
soon  afterwards,  she  executed  to  him  a  letter  of  attorney 
for  the  recovery  of  the  slaves,  and,  subsequently,  a  bill  of 
sale  for  the  slaves  themselves ;  that  a  blank  was  left  in  the 
bill  of  sale  for  the  insertioa  of  the  name  of  a  negro  child, 
which  was  not  then  known,  and  another  blank  for  the  day 
of  the  month,  and  the  last  numeral  for  the  date  of  the 
year;  that  the  deed  was  formally  delivered  to  the  defen-* 
dant  by  the  grantor,  and,  with  it,  one  of  the  slaves,  in  the 
name  of  all  the  rest;  that  the  negro  child  soon  after  dying, 
the  blank,  as  to  that,  was  never  filled  up;  but,  knowing 
that  his  aunt  intended  to  convey  all  her  right  in  the  slaves 
to  him,  that  she  thought  she  had  done  so,  and,  at  any  time 
after  the  execution  of  the  deed,  would  have  consented  to 
the  insertion  of  the  date,  if  required,  and  that  the  bill  of 
sale  was  executed  on  the  Saturday  after  Good  Friday  in 
April  1802,  he  did,  in  order  to  designate  the  date  of  tha 
transaction,  insert  ^^  18th,"  supposing  himself,  from  all- the 
t:ircumsta]fti:es,  authorised  to  do  so,  especially  ^th^omis* 
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hum  of  the  date  wotdd  not  have  vitiated  the  inBtrument,       JvLr# 
and   its   insertion  was   done   with  no  improper  design.       1807. 
Believing  that  his  title  in  the  slaves,  arising  Irom  the  con-  ^^ 
tract,  as  well  as  the  bill  of  sale  and  the  delivery  of  one  of   t^HiriNO 
them,  in  the  name  of  the  rest,  was  paramount,  both  in  law       againtt 
and  equity,  to  any  interest  conveyed  by  the  will,  he  took      Danibl 
possession  of  them  long  before  the  date  of  the  will,  and    "    othcw. 
has  held  them  since,  not  as  executor,  but  as  his  own  pro* 
pertj'.     The  answer  admits  the  wrll  to  have,  been  made 
^through  the  influence  of  bad  advisers,)  at  the  time  set 
iorth  in  the  bill,  and  that  Mary  Robinson  died  possessed 
of  sufficient  personal  property,  other  than  her  slaves,  to 
discharge  all  her  debts.     It  further  admits,  that  the  defen- 
dant, exercising  the  rights  of  a  master  over  his  slaves,  was 
about  to  remove  them  to  the  state  of  Georgia^  to  prevent 
the  machinations  of  those  who  had  inspired  them  with  a  . 
belief  that  they  were  free ;  but  he  denied  that  he  could 
lawfully  be  restrained  by  the  unauthorised  indorsement  of 
the  clerk  of  the  Court  on  the  subpoena,  before  the  Court 
itself  had  interposed ; — which  indorsement  was  the  only 
restraining  process  with  which  he  had  been  8er\'ed  1>efore 
he  put  the  slaves  on  board  the  vessel. 

The  depositions  and  exhibits  filed  in  this  cause  proved, 
that  Miss  Robinson^  though  a  woman  of  ^^  fine  understan- 
ding," was  uncommonly  "peevish,  fretful,  and  whimsical  ;** 
that  she  had  been  turned  out  of  doors  by  a  relation  with 
whom  she  had  lived,  who,  notwithstanding,  retained  posses- 
sion of  her  slaves ;  whereupon  she  frequently  complained  of 
being  friendless,  and  said  that  no  one  would  befriend  her,  till 
Mr.  Whiting  her  nephew  proffered  his  services,  from 
whom  she  fluttered  herself  she  should  be  comfortably  sup- 
ported. It  was  further  proved  that  while  she  lived  with 
Whiting  he  was  very  **  attentive  and  obliging  towards 
her:"  one  of  the  witnesses,  who  knew  her  temper,  said, 
that  he  *'  would  not  have  boarded  her  on  any  terms,"  ano- 
ther, that  he  would  "  not  have  been  in  Whittng*s  situation 
for  all  her  property."  On  the  **  day  after  Good  Friday  in 
"  1802,"  (which  from  an  inspection  of  the  Almanack  of 
that  year,  will  be  found  to  have  been  the  17th  of  the  month) 
Miss  Robinson^  while  at  the  house  of  a  friend  [Mr.  Bay-  , 
tofi)  executed  a  letter  of  attorney,  which  bears  date  the 
17th  of  April  1802,  to  the  defendant  Mathexv  Whiting j 
for  the  purpose  of  demanding  a  settlement  of  accounts 
between  her  and  William  Curtis^  of  regaining  her  slaves 
then  in  his  possession,  and  of  hiring  them  out.  This  in- 
strument was  attested  by  "  John  Lewis  and  James  Bay^ 
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July,       top^^  in  the  **  dining  room"  at  the  house  of  the  latter;  the 
180r*       former  of  whom  proved  the  acknowledgmejrt  of  Miss  Ro- 
*^— y— ^  binson  to  her  seal  and  signature,  when  he  attested  as  a 
Whitiwo    witness,  but  he  did  not  know  thw-  contents;  the  latter  was 
agaitut      consulted  by  Miss  Robvison  before  the  power  of  attorney 
J^^""i!     ^'^  executed,  whether  she  could  revoke   it  by  a  subse- 
quent act,  and  told  her  that  she  could-,  subscribed  his 
name,  as  a  witness,  and  knew  the  purport  of  it. 
On  the  same  day  (as  believed  by  most  of  the  witnesses)  and 
at  the  same  house,  but  in  a  different  room,  and  before  a 
diiFerent  witness.  Miss  Robvison  executed  a  deed  of  gift, 
(called  in  the  bill  and  answer  a  bill  of  sale,)  to  the  de- 
fendant Mathexu  Whiting  her  nephew,  whereby,  in  consi- 
deration of  "natural  love  and  affection,  and  for  the  further 
"  consideration  of  his  supporting  her  for  life,"  she  gave, 
granted,  &c.  to  him  all  the  negroes  belonging  to  her,  (de- 
signating them  by  name)    and  then  in  the  possession  of 
William  Curtis:  of  which  negroes  she  put  him  "  in  full 
^^  possession  by  delivering  to  him  a  negro  woman  named 
**  Judy  at  the  time  of  sealing"  the  deed. 

This  instrument  was  attested  by  "  Jame^Kerney  Jr." 
whose  deposition  stated  that,  in  the  Spring  of  the  year 
1802,  he  accompanied  Mathew  Whiting  from  the  County 
oi  Jefferson  to  that  of  Gloucester^  and  was  several  days 
with  him  and  Miss  Robinson  at  the  house  of  Major  Jamea 
Baytop;  that,  on  a  Saturday,  shorUy  before  he  left  that 
County,  the  defendant  and  Miss  Robinson  came  out  of  an 
adjoining  room  into  "  Mrs.  Baytop^s  chamber,"  where  he 
was  sitting  with  several  of  the  ramily;  that  Miss  RobiJison 
sat  down  at  a  desk  near  the  witness,  and  the  defendant 
handed  her  an  instrument  of  writing  which  she  looked 
over  for  some  time  and  then  signed,  and  the  defendant 
asked  the  witness  to  attest  it,  which  he  did,  upon  Miss 
Robinson^s  acknowledging  her  hand  and  seal,  when  inter- 
rogated to  that  effect  by  the  defendant.  From  a  conver- 
sation between  Miss  Robinson  and  the  defendant,  the 
witness  understood  it  to  be  a  deed  of  gift  from  her  to  the 
defendant,  for  all  her  slaves.  He  had  since  proved  the 
deed  in  the  County  Court  of  Jefferson^  which  deed  was 
the  only  instrument  he  ever  witnessed  between  the  par- 
ties. Several  of  the  family  of  Major  Baytop  proved  the 
attestation  of  the  deed  by  James  Kerney  Jr.  "  on  the  Sa- 
turday after  Good  Friday  in  1802,"  in  the  manner  sUted 
by  him,  except  that  they  did  not  all  know  its  contents,  and 
moreover  proved,  (as  he  stated,)  Whiting  and  he  left  the 
house  of  Major  Baytop^  the  same  day,  on  their  return  up 


Im  the  32kd  yeak  pT  THE  COMMONWEALTH.  395 

the  country.  It  was  further  proven,  that  on  thesame  day       J^i-v, 
on  which  the  deed  of  gift  was  executed,  Miss  Robinson  ^    1807. 
called  a  negro  woman  named  Judy  to  the  defendant,  who 
gave  her  directions  to  remain  where  she  was  till  his  re-    writiko 
turn;  and,  during  his  absence,  to  apply  to  Major  Baytop      agai/ut 
for  provisions  for  herself  and  children,  who  agreed  to  fur-     ^^^i"** 
nish  them,  of  which  fact  iMiss  Robinson  was  informed.    •■*   °     *•• 
The  character  of  James  Kerney  Jr.  for  probity,  honesty,  ' 

and  veracity,  was  supported  by  several  gentlemen  of  his 
acquaintance,  of  known  respectability.  On  the  10th  of 
March  1803,  Miss  Robinson  made  her  will  by  which  she 
directed  all  her  slaves  tct  be  emancipated,  and  expressly 
enjoined  it  on  the  witnesses  to  keep  the  will  a  secret  till  it 
should  be  exhibited  in  the  Court  for  probate.  She  died  on 
the  14th  of  April,  and  the  will  was  proved  in  Gloucester 
County  Court,  by  the  witnesses  thereto,  on  the  4th  of 
July  1803.  On  the  18th  of  August  following,  a  bundle  of 
papers,  which  had  been  lost  by  Mr.  Whiting'^  was  found 
and  carried  to  Mr.  Ross  one  of  the  executors  named  in 
the  will  of  Miss  Robinson.  At  his  request,  and  in  his  pre- 
sence, an  inventory  was  made  by  a  Mr.  Vtdal  of  all  the 
papers ;  and  their  contents  noted.  Those  among  them 
which  related  to  the  present  subject  were  the  letter  of 
s^ttorney  of  the  17th  of  April  1802;  another  of  the  same 
tenour  dated  April  15th  1803;  a  copy  of  the  willof  iyory 
Robinson  dated  the  10th  of  March  1803,  recorded  the  4tn 
day  of  July  1803,  and  attested  by  the  clerk  of  Gloucester 
Court;  an  original  letter  from  James  Kerney  to  Matkew 
Whiting  of  the  20th  of  April  1803,  in  answer  to  his  of  the 
26th  of  March,  requesting  the  attendance  of  the  said  AVr- 
ney  at  Gloucester  County  Court  for  the  purpose  of  proving 
the  deed  of  Miss  Robinson;  in  which  letter  Mr.  Kerney 
states  his  recollection  of  having  attested  the  deed,  and 
the  impossibility  of  attending,  at  the  time  required,  to 
prove  it;  a  deed  of  gift  from  Mary  Robinson  to.  Mathew 
Whiting  for  thirty  slaves,  besides  children,  in  which  a 
blank  was  left  for  the  name  of  one  of  the  children,  the 
date  of  the  month  blank,  and  that  of  the  year  not  entirely 
filled  up,  thus: 

— ^'^  set  my  hand  and  seal  this  day  of  April  180   ^ 

"  Test.'^ 

^^  James  Kerney.^'* 

Mary  Robinson     (  Seal ) 

>— <dso  a  copy  of  that  deed,  (which,  in  the  opinion  of  se- 
veral witnesses  was  an  original)  with  the  only  difference 
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July,      that  tha  copy  W39  dated  *'  April  the  15th,  1803."— Three 
18Q7*      wiuniessjes  depo$ed  to  the  identity  of  the  papers  as  above 
V— — yr-r-^  de^crihied}  and  onie  of  them  further  declared^  that  the  cir- 
cum«tan.ce  of  the  original  deed  being  without  a  date,  and 
WmTxiro  ^he  paper  purporting  to  be  a  copy  having  dates,  created 
againat      in  him  a  suspicion  of  fraud  and  practice  which  ought  to 
^r^th*^     be  guarded  against ;  and  induced  him  to  advise  Mr.  Ross^ 
the  executor  named  in  the  will,  to  take  a  memorandum  of 
all  the  papers.     These  papers  were  delivered  to  Mr.  Whi-^ 
ting^  sometime  in  August  1803,  and,  as  one  witness  de- 
posed, in  their  original  state ; — ^but  another  witness,  (who 
was  not  present  at  the  moment  of  their  delivery,  and  ta 
whom  they  were  shown  by  Mr.  Whiting^  proved  that  the 
signature  to  the  deed  was  in  the  handwriting  of  Miss  Ro* 
binsoHy  and  that  it  was  made  upon  the  consideration  of 
^^  natural  love  and  affection  and  a  life  support,"  but  that 
there  were  but  two  blanks  in  it,  one  for  the  name  of  a  ne- 
>    gro  child,  the  other  for  the  day  of  the  month ;  and  that  the 
deed  concluded  thus :— - 

— >'  this  day  of  April  18  hundred  and  two." 

The  blanks  for  the  date  having  been  filled  up  by  Mr.  Whi^ 
tingy  (as  admitted  in  his  answer)  so  as  to  read  ^^  this  18th 
day  oi  April  1802,"  the  deed  was  proved  in  the  County 
Court  oi  Jefferson^  on  the  13th  day  of  December  1803, 
by  the  oath  of  James  Kernetj^  Jr.,  the  witness  thereto, 
and  admitted  to  record. 

It  was  further  proved  that,  in  January  1803,  Mr.  Whi^ 
ting  hired  qut  part  of  the  negroes,  and  took  the  bonda  in 
his  own  name ;  the  rest  he  carried  to  a  plantation  which  he 
had  rented  for  the  residence  of  his  aunt,  Miss  Robinson 
and  himself,  with  whom  he  lived  till  the  time  of  her  death, 
and  that  he  continued  to  hold  the  negroes  in  his  possession 
till  the  first  of  March  1805,  when  he  removed  them;  that 
his  intention  to  change  his  own  residence  was  publickly* 
avowed,  and  his  determination  to  remove  the  negroes  to 
the  state  of  Georgia  was  not  made  a  secret.  Two  witness 
ses  (Whiting's  overseer  and  his  wife)  proved  that,  in  the 
Winter  of  1803  Miss  Robinson  said  "  that  she  had  given 
"  all  her  negroes  to  her  nephew  Mathew  Whittng^^  and 
another  witness,  whose  land  Whiting  rented,  established 
the  same  fact.  The  overseer  farther  stated,  that  in  con- 
sideration of  the  negroes.  Miss  Robinson  ^Aii^^  ^^thaC  iKr 
*'  nephew  was  to  support  her  for  life." 

The  deed  of  gift  being  considered  as  imperfect  in  its 
original  state,  and  as  made  void  by  the  subsequent  sdtera- 
tions,  the  slaves  claimed  their  freedom  unckr  the  v^ffl^ 
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and,  after  an  ineffectual  effort  to  obtain  from  the  Court  of 
Cfottce-^/^r  County  certificates  of  freedom,  (which  the  Court 
refused  to  grant  on  being  informed  of  the  existence  of  the 
deed)  a-subpctna  was  issued  against  Whttirig  returnable  to 
that  Court,  with  an  indorsement  showing  the  nature  of  the 
suit;  but  no  bill  was  filed*  Whiting  determined  to  remove 
the  slaves  to  the  state  of  Georgia^  in  order,  as  it  was  sug- 
gested, to  avoid  the  said  process  of  the  County  Court  of 
Gloucester^  and  embarked  with  them,  (together  with  the 
overseer  and  his  wife  who  proved  the  declarations  of  Miss 
RobinsoTi)  on  board  of  a  vessel  for  that  purpose ;  but,  ha- 
ving touched  at  the  pott  of  Norfolk^  he  was  arrested  by 
warrant  from  a  magistrate  on  suspicion  of  having  stolen 
the  negroes.  The  Court  of  Norfolk  County  being  then  in 
session,  a  bill,  praying  for  an  injunction  against  his  carry- 
ing the  slaves  out  of  the  state,  was  exhibited  in  that  Court, 
on  the  21st  of  March  1804,  and  an  order  made  directing 
the  sheriff  of  Norfolk  County  to  take  the  slaves  into  his 
possession,  which  was  accordingly  done.  On  the  3d  of 
May  1 804,  another  bill  for  a  similar  puq^ose  was  filed  in 
the  names  of  all  the  slaves  in  the  Superiour  Court  of 
Chancery  for  the  Williamsburg  District ;  an  injunction  was 
awarded,  and  the  sheriff  of  Gloucester  County  directed  to 
take  the  slaves  into  his  possession,  to  hire  them  out  for 
the  remainder  of  the  year,  to  provide  for  such  as  were 
chargeable,  to  prevent  the  defendant  from  intermeddling 
with  them,  and  to  guard  against  their  removal  out  of  the 
limits  of  the  County.  Both  of  those  bills  were  supported 
by  the  afiida^  it  of  George  Ball  an  attorney  at  law ;  but  nei- 
ther appear  to  have  been  filed  by  the  direction  of  any 
Court;  nor  does  he  appear  to  have  been  assigned  as  coun- 
sel for  the  plaintiffs,  nor  do  they  appear  as  persons  suing 
m  forma  pauperum. 

On  a  motion  to  dissolve  the  injunction  awarded  by  the 
Superiour  Court  of  Chancery  for  the  Williamsburg  Dis- 
trict, the  Judge,  on  the  26th  of  July  1804,  changing  sd 
much  of  Ae  former  order  as  respected  the  sheriff  of  Glou- 
cesterj  directed  the  sheriff  of  Norfolk  County,  in  whose  pos- 
session the  slaves  then  were,  to  perform  the  duty  assigned 
to  the  sheriff  of  Gloucester ;  except  that  the  slaves  were  not 
to  be  hired  for  a  longer  term  than  till  the  25th  of  October ; 
and  the  sheriff  of  Norfolk  was  also  directed  to  report  his 
proceedings  to  the  Courts  on  or  before  the  first  day  of  the 
next  term.  It  was  further  ordered  that  the  suits  referred  to 
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J  t  ty ,      \xj  the  defendant,  in  his  answer,  as  depending  in  the  Countjr 
180r.       Courts  of  Gloucester  and  Norfolk^  for  the  same  cause,  if 

^ — "■> '  then  depending,  be  dismissed. 

Whttiwg        At  the  final  hearing,  on  the  irth  of  April  1806,  the 

again4t      Chancellor,  being  of  opinion,  "  from  the  number  of  strong 

Danle^     ^^  presumptive  circumstances  and  evidences  of  fraud  ap* 

«iid  oUiei*ft.  (i  pearing  on  the  exhibits^,  that  the  deed  from  Mary  Ro- 

^^  binson  to  the  defendant,  on  its  face  bearing  date  the  18th 

*^  day  of  April  1802,  was  obtained  by  imposition,  and  that 

*^  the  plaintiffs,  under  the  will  of  the  said  Mary  Robinson, 

•*  were*entided  to  their  freedom,  subject  to  the  directions 

•*  of  the  said  will,  and  the  provisions  in  the  Acts  of  As- 

**  sembly  relating  to  emancipated  slaves,"  decreed  that 

the  said  deed  of  the  18th  of  April  1802  be  set  aside,  that 

the  injunction  be  made  peipetual,  and  the  defendant  pay 

to  the  plaintiffs  their  costs,  «c. 

From  which  decree  an  appeal  was  taken  to  this  Court. 

Warden^  for  the  appellant.  In  this  case,  the  only  ques- 
tion is,  whether  Miss  Robinson  executed  the  deed  refer- 
)r^A  to  in  the  appellant's  answer.  If  she  did,  and  the  deed 
be  good,  could  she  afterwards  emancipate  the  slaves  con- 
veyed by  it?  The  only  objection  to  the  deed  is,  the  want 
of  a  date;  for  tl^e  witness  proves  it  was  duly  executed. 
This  being  the  case,  and  the  consideration  being  good,  she 
had  no  right  to  devise  them  in  any  manner. 

But  a  deed  without  a  date  is  good,  because  it  operates 
from  the  delivery.  The  filling  up  the  blank  for  the  date 
eouldnot,  therefore,  vitiate  an  instrument  which  was  good 
without  any  date.  Admitting  the  deed  to  have  been  void 
by  that  alteration,  still  the  parol  agreement  remained, 
which  was  exactly  what  the  deed  ifterwards  declared; 
and,  the  appellant  having  performed  the  agreement,  the 
other  party  was  not  at  liberty  to  refuse.  It  was  a  moral 
obligation  on  the  part  of  Miss  Robinson^  which  raised  a 
sufficient  consideration  in  law. 

Personal  chattels  pass  by  delivery.    In  this  case  the 
slaves  were  delivered,  and  the  contract  executed:  and  a 
suit  might  be  sustained  either  on  the  deed  or  the  parol 
(a)  1  Panel  agreement,  (a) 

ftftCon#r.221..  This  suit  was  improperly  instituted  by  the  appellees: 
for  the  person  who  conducted  their  business  brought  the 
suit  in  the  ordinary  way,  and  made  his  own  indorsement 
on  the  subpoena;  and  the  Judge's  order  was  not  made  till 
three  months  afterwards^ 
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i    Wickham^  on  the  same  side,  cited, the  case  oi Bolton  Vm      JtCY» 
the  Bishop  of  Car  lisle  ^[V)  where  the  party  set  forth  a  deed      1807. 
the  seal  of  which  had  been  torn  off;  but  the  Court  held  that,  ^— -y— — ' 
as  *the  deed  had  had  its  operation,  and  the  property  had  \f^^^^^^ 
passed,  the  breaking  oiF  the  seal  could  not  devest  the  estate.      a^aiiMf 

Daniec 

G.  K.  Taylor^  for  the  appellees.  The  right  of  the  slaves   "^  ^^'"^ 
to  their  freedom  exists  under  the  will  of  Miss  Rohinsoiu    ...  ^„ 
The  question  then  is,  whether  the  deed  be  a  good  one  or  gidck.  i&^ 
not. 

The  will  is  a  Solemn  act,  and  the  Court  will  not  pre- 
sume that  the  testatrix  intended  to  commit  a  fraud.  This 
is  not,  however,  of  itself  sufficient  to  prove  the  deed  frau- 
dulent; but  is  relied  on  as  a  circumstance.  Whiting  is 
an  executor  named  in  the  will.  If  the  deed  had  not  been 
fraudulent,  and  considered  a  mere  nullity,  she  would  not 
have  appointed  him. 

But  there  are  a  variety  of  circumstances  which  prove 
the  deed  to  be  fraudulent.  It  cannot  be'  presumed  that 
^Miss  Robinson^  in  extreme  old  age,  would  have  given 
thirty  odd  negroes  absolutely  for  me  mere  consideration 
of  a  support  for  life.  Knowing  her  own  disposition,  she 
would  have  taken  care  to  preserve  her  own  property ;  as 
Whiting  might  not  have  treated  her  as  she  liked.  The  solo 
purpose  therefore  for  which  she  gave  the  power  of  attor- 
ney, dated  the  17th  of  April  1802,  (the  same  day  this  deed 
was  executed,)  was  that  of  getting  the  property  into  her 
possession;  at  the  same  time  she  inquired  whether  she  , 

had  not  a'  right  to  revoke  it  by  a  subsequent  act,  and  was 
informed  that  she  had.  The  power  oi  attorney  was  wit- 
nessed by  her  friends  Lewis  and  Bay  top;  the  deed,  by 
Kerney  only,  whom  she  did  not  know ;  all  her  acquain- 
tances knew  of  the  existence  of  the  power  of  attorney,  but 
not  of  the  deed.  These  are  strong  groimds  to  prove 
a  fraud.  The  declarations  of  the  overseer  and  his.  wifc^ 
that  Miss  Robinson  said  she  had  given  all  her  negroes  to 
Whiting  are  not  entitled  to  credit.;  because  those  persons 
were  found  at  Norfolk^  aiding  m  carrying  off  the  negroes. 
This  deed,  though  executed  in  April  1802,  was  not  re- 
corded till  December  1803;  and  then  it  was  proved  in  the 
County  Court  of  Jefferson^  many  hundred  miles  froni 
where  the  property  was,  and  where  the  deed  was  executed. 
No  person  proves  the  delivery  of  any  part  of  the  property 
in  the  name  of  the  rest.  One  witness  only  says,  that  wheil 
Whiting  was  going  away,  he  heard  Miss  Robinson  call 
yudy  to  him ;  but  he  does  not  say  that  she  delivered  her; 
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Daniel 
and  others. 


(c)  11  Co.  57. 
Jlenry  Pi- 
co T*8  case. 

(^)See5 
Co.  119, 
WhelpdqW* 
cate. 


(e)  2  Powel 
pn  Contr.  153. 


(/)  Ibid.  158. 


It  is  admitted  that,  when  the  deed  was  executed,  it  had 
no  date.  A  copy  was  afterwards  taken  by  Whiting,i  and 
the  dates  filled  up  with  the  '^  15th  of  April  1803,"  the  day 
after  her  death ;  but  when  the  deed  was  carried  to  be  re« 
corded,  it  was  dated  the"  18th  of  April  1802,"  which  was 
on  a  Sunday,  and  on  that  day  Whiting  was  on  his  journey  to 
the  upper  country*  Here  is  a  concatenation  of  circumstances 
to  prove  a  fraud ;  and  his  afterwards  shipping  the  negroes 
off  leaves  no  doubt  of  the  fact* 

With  respect  to  the  law  of  the  case ;  there  can  be  no 
dpctrine  more  firmly  established  than  that  the  insertion  of 
the  date  made  the  deed  void*(c)  This  is  founded  in  good 
reason  \  because  the  party  ought  not  to  be  permitted  to 
change  his  deed.(i/)  Modem  decisions,  indeed,  have  gone 
30  far  as  to  say,  that  if  the  alteration  be  made  by  a  stranger 
under  any  circumstances,  the  obligee  ought  not  to  suffer 
by  it*  So,  if  the  deed  be  lost  or  destroyed,  as  was  the 
jpase  reported  by  H.  Blackstqne. 

But  it  is  said  that  the  parol  agreement  is  binding.  There 
is  no  evidence  of  any  agreement,  except  what  is  derived 
from  the  answer;  and  that,  stating  the  agreement  by  way 
of  avoidance,  is  not  to  be  considered  93  evidence  in  the 
<^ause« 

On  no  principle  whatever  ought  Whiting  to  be  aided  in 
a  Court  of  Equity.  That  Mis^  Robinson  was  in  great  dis* 
tress  is  abundantly  proved.  She  was  turned  out  of  doors 
by  her  relation  Curtis.^  and  her  temper  was  such  as  to 
prevetit  her  from  being  a  welcome  guest  in  the  house  of 
^ny  of  her  acquaiptances.  In  this  situation  Whiting  took 
the  advantage  of  her,  and  ought  not  therefore  to  have  the 
benefit  of  his  contract.  (^)  Here  there  was  such  auinade* 
quacy  of  price  as  to  prove  clearly  that  Miss  Robinson  was 
imposed  upon ;  and  this  according  to  a  very  high  autho- 
rity is  sufiicient  grounds  for  setting  aside  the  contract.(y) 

Wickham^  in  reply^  In  this  Cqurt,  the  case  now  under 
consideration,  will  be  decided  not  as  a  case  of  freedom, 
but  in  the  same  manner  as  if  Miss  Robinson  had  given  her 
property  to  others,  or  had  died  intestate. 

The  will  of  the  testatrix  proves  nothing:  for,  she  being 
a  party,  her  declarations  could  not  be  admissible  testimo- 
ny; nor  is  It  competent  to  her  to  destroy  her  own  deed. 
But  the  expressions  of  the  will  directing  that  the  whole 
of  the  negroes  -which  were  her  property  should  be  eman- 
cipated, shows  that  she  had  doubts  of  her  right  to  do  so* 
The  deed  is  in  consideration  of  love  and  affection,  and  a 


and  othen. 
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maintenance  for  life.    Strike  out  the  latter  part,  and  still       Jvly» 
the  consideration  would  be  good.    She  had  quarrelled  with       1 807. 

all  her  relations,  except  Mr.   Whiting;'.     It  was  natural,   ^— rv ' 

therefore,  that  she  should  select  this  nephew  as  the  object    whiting 
of  her  beneficence.     In  making  the  agreement,  and  after-      against 
wards  accepting  of  the  deed.  Whiting  broke  no  moral  law,     Pj^^\*^ 
and  cannot  justly  be  chargeable  with  a  fraud.     The  pow- 
er of  attorney,  even  if  made  on  the  same  day,  which  seems 
very  doubtful,  is  not  evidence  of  fraud;  because  she  might 
not  wish  to  state  the  existence  of  the  deed  to  Bay  top  and 
his  lamily,  as  they  were  also  her  near  relations. 

It  has  been  objected  that  the  concealment  of  the  deed 
by  Miss  Robinson  and  Whitings  and  the  circumstance  of 
its  being  recorded  in  the  County  Court  of  Jefferson  are 
evidences  of  fraud-— To  these  objections  it  may  answer- 
ed, that  Miss  Robinson  told  three  persons,  at  least,  that 
she  had  given  all  her  negroes  to  her  nephew  Whiting,-  that 
he  had  them  all  in  his  possession,  hired  part  of  them  out, 
and  took  the  bonds  in  his  own  name*  Four  witnesses 
depose  to  the  effect  of  the  deed ;  and  the  answer,  being 
responsive  to  the  bill,  is  also  evidence  of  the  fact.  Even 
if  Whiting  had  mentioned  the  deed  himself,  (as  it  is  pro- 
ven he  did  to  one  person,)  could  his  declarations  have  been 
given  in  evidence?  As  to  recording  it  in  the  County  Court 
of  yeffirson ;^^it  was  imnecessary  to  record  it  any  where: 
but  the  true  reason  was,  that  the  witness  resided  in  that 
county,  and  could,  not  be  got  to  the  county  of  Gloucester. 

But  another  proof  of  fraud  is  said  to  be,  that  the  deed 
had  no  date.  It  is  generally  observed  that,  when  fraud  is 
intended,  the  utmost  caution  is  observed  in  drawing  the 
instrument.  The  probability  is,  that  a  blank  was  left,  not 
knowing  when  the  deed  would  be  executed,  and  that  it 
was  a  mere  omission  in  not  filling  it  up  at  the  time. — But 
the  date  was  inserted  the  day  after  her  death ! — Is  it  pro- 
bable, that  he  would  have  done  so,  if  he  had  intended  a 
fraud? — The  truth  is,  that  he  took  a  copy  of  the  deed, 
and  fixed  the  date,  as  on  the-  day  when  he  made  the  copy. 
There  can  be  no  doubt,  from  the  testimony,  but  the  old 
lady  did  execute  the  deed.  She  made  such  a  bargain,  as 
any  person,  in  her  situation,  would  be  disposed  to  make. 

It  is  argued,  that  the  insertion  of  the  date  made  the 
deed  void;  and  11  Co.,  Pigofs  case,  has  been  relied  on 
to  support  that  doctrine.  If  we  go  back  to  the  days  of 
Lord  Coke^  we  shall  find  that,  if  the  rats  eat  off  a  seal,  the 
party,  who  executed  the  deed,  might  plead  nan  estfacivm^ 
and  the  title  of  the  obligee  would  be  forever  lost.     This 
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against 
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July,  doctrine  has  long  since  been  exploded.  '  -The  old  practice 
180/.  was  to  declare  on  the  original  deed  alone  :  but  the  modem 
practice,  both  in  England  and  this  country,  is,  to  declare 
on  a  copy,  whenever  the  original  is  either  lost  or  destroy- 
ed. ' 
Dambl  But,  says  Mr.  Taylor,  in  this  case,  the  alteration  was 
and  others,  made  by  the  party,  and  not  by  a  stranger^  as  was  the  case 
in  Bolton  v.  The  Bishop  of  Carlisle. — It  does  not  appear, 
from  the  report  of  that  case  by  H.  Blackstone,  whether  it 
was  the  act  of  ii^t  party  or  of  a  stranger.  The  date  being 
filled  up  by  the  party  makes  no  difference  ;  as  the  law  is 
now  held  to  be  the  same  in  both  cases. 

It  has  been  well  observed  by  Mr.  Warden,  that,  as  the 
negroes,  being  personal  chattels,  would  pass  by  parol, 
especially  when  accompanied  by  delivery  of  possession  ; 
and  there  being  an  actual  delivery,  in  this  case,  to  Whiting' ^ 
his  title  would  be  good,  even  if  the  deed  were  set  aside. 

As  to  the  Jlstre^ii  of  Miss  Robinson;  no  such  thing  ap- 
pears ,in  evidence.  She  lived  in  the  gentcelest  families, 
and  had  the  command  of  the  profits  of  thirty  negroes.-— 
With  respect  to  inadequacy  of  price,  there  is  as  little 
grounds  for  complaint.  She  did  not  want  the  negroes, 
after  her  death  :  she  was  then  far  advanced  in  years,  had 
no  child  to  whom  she  could  leave  them,  had  quarrelled 
with  all  her  relations  except  Whiting,  and,  in  making  the 
agreement  with  him,  she  had  made  a  prudent  bargain,  by 
which  she  would  be  comfortably  supported  during  her  life, 
and  would  sooth  her  latter  days  with  the  reflection  of  hav- 
ing bestowed  her  bounty  on  one  of  her  relations  who  most 
richly  deserved  it. 

Curia  advisare  vult. 

Saturday,  July  the  11th.  The  President  pronounced 
^  the  following  as  the  unanimous  opinion  of  the  Court, 
**  That  it  does  notuppear  from  the  ,  evidence  or  circum- 
"  stances  in  this  cause  that  any  fraud  or  imposition  was 
"  practised,  or  compulsion  of  any  sort  used  by  the  appel- 
"  l^t  in  obtaining  the  deed  of  gift  in  the  bill  mentioned 
*'  from  Mary  Robinson,  who  was  his  aunt,  for  conveying 
"  to  him  all  her  right  and  title  in  and  to  the  appellees  who 
were  then  her  own  proper  slaves,  but  that  on  die  con- 
trary, the  said  deed  was  made  by  her  own  free  will  and 
qonsent,  for  the  consideration  therein  mentioned,  on  the 
seventeenth  day  of  April  1 802,  and  that  no  fraud  was 
"  meditated  by  him  in  filling  up  the  blank  left  for  the  date 
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^^  of  the  said  deed,  after  the  same  had  been  signed^  sealed,       July* 

**  and  delivered  by  her  to  him  in  presence  of  witnesses,      1807. 

**  the  date  of  the  said  deed  not  being  a  material  part  there- 

*'  of,  as  it  would  have  been  good  and  sufficient  to  convey    "w„,ting 

^^  the  said  slaves  without  any  date  inserted  therein,  and      against 

"  might  have  been  inconsiderately   filled   up  by    him,     Damet, 

"and  that   as  he  w^as  and  is' fairly  entitled  to  the  said  a>^<l  others, 

**  slaves  under  the  said  tieed  and  the   repeated  previous 

*^  declarations  of  the  said  Mary^  that  she  had  given  him 

"  the  said  slaves,  fully  proved  by  the  depositions  of  sundry 

"  witnesses  taken  in  this  cause,  she  had  no  right  or  pow- 

"  er  to  emancipate  them  by  her  will  made  after  the  exe- 

"  cution  of  the  said  deed  :  that  the  decree  of  die  Superiour 

"  Court  of  Chancery  adjudging  and  decreeing  the  deed 

^'  aforesaid  to  be  set  aside  as  void,  and  the  injunction  to 

"  restrain  the  appellant  from  exercising  any  acts  of  own- 

**  ership  over  the  appellees  or  otherwise  intermeddling 

"  with  them,  to  be  perpetual,  is  erroneous :  that  an  ac- 

*'' count  should  be  made  up  and  settled,  by  or  before  per- 

"  sons  to  be  appointed  by  an  order  of  the  Court  of  Chan- 

"  eery  for  that  purpose,  of  the  hire  andAiaintenance  of  the 

*'  appellees  by  the  Sheriff  or  Sheriffs  of  Norfolk^  to  whose 

**  care  they  were  committed  by  the  several  orders  of  the 

"  county  Court  of  Norfolk^  the  Superiour  Court  of  Chan- 

"  eery  aforesaid,  and  of  this  Court ;  and,  if  the  hire  ex- 

"  ceeds  the  maintenance  and  expenses  of  the  appellees,  the 

*'  overplush  to  be  paid  by  the  Sheriff" or  Sheriffs  to  the  ap- 

*'  pellant ;  but,  if  the  hire  should  be  found  deficient,  then 

"  the  deficiency  to  be  paid  by  the  appellant  to  the  Sheriff 

**  having  custody  of  the  appellees  who  is,  thereupon,  or 

**  upon  receiving  sufficient  security  to  be  approved  of  by 

*'  the  said  Superiour  Court  of  Chancery,  to  deliver  the  ap- 

**  pellees  to  him  as  his  proper  slaves  ;  therefore  it  is  de- 

*'  creed  and  ordered  that  the  decree  aforesaid  he  reversed 

^^  and  annidled,  that  the  said  Court  of  Chancery  do  direct 

"  an  account  of  the  hire  and  expenses  to  be  made,  of  which 

*'  the  appellant  is  to  have  notice;  and,  on  payment  made, 

**  or  security  given,  as  above  directed,  for  any  deficiency 

**  which  may,  on  settlement  of  the  account,  appear  to  be 

*'  due  to  the  Sheriffs,  that  the  injunction  be  dissolved,  arid 

^'  that  the  appellees  be  delivered  to  the  appellant  as  his 

"  proper  slaves,  and  that  the  bill  of  the  api^cllees  be  dis- 

"  missed." 
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July,  Sayre  AdmV.  of  Grymes  against  Grymes* 

1807. 

*— V '       This  was  an  appeal  from  a  judgment  of  the  District 

Friday^      Coiirt  held  at  King  and  Queen  Court  House,  reversing  an 
l(hh  July,    order  of  the    County  Court  of  Middlesex^  by  which  ad- 
ministration with  the  will  annexed  of  Philip  Grymes  wa« 
An  appeal  or  granted  to  the  appellant. 

ct'inrr  in  June  1805,  the  will  of  Philip  Grymes,  oi  Brandon 

jutlirment       was  proved  in  the  County  Court  of  Middlesex.     Philip 
ougfhtnot  to  Grym^j,  the  relation  of  the  testator,  had  originally  t>eeniq>« 
be  granted  to  pointed  one  of  the  executors,  but,  by  the  direction  of  the 
nouppl^np  testator,  his  name  was  struck  out  of  the  will.     When  it 
to  be  inter,     was  exhibited  for  probate,  he   appeared,  and  insisted  that 
ested  in  the    a  summons  should  issue  to  the  parties  interested  to  show 
controvcrs    ^^^^^^  ^^Y  *t  should  not  be  proved  without  this  oblitera- 
tion.   The  Court  overruled  the  motion;  to  which  opinion 
of  the  Court  an  exception  was  taken  ;  but  no  appeal  was 
entered  from  the  order  admitting  the  will  to  probate. 

At  the  September  Session,  a  summons  was  awarded,  in 
the  usual  form,  to  four  executors  named  in  the  will,  requir- 
ing them  to  appear  at  the  October  Term,  and  declare 
whether  they  would  qualify.  Two  of  them  appeared  and 
refused  to  act  as  executors :  the  process  was  not  executed 
on  the  two  others.  At  this  term,  administration  with  the 
will  annexed  was  granted  to  Sayre*  A  supersedeas  was 
obtained  to  this  order  by  Philip  Grymes;  and,  at  the  April 
Session  of  the  District  Court  of  King  and  Queen,  held  in 
1806,  the  court  reversed  the  order,  because  the  summons 
was  not  returned  as  to  two  of  the  executors.  From  which 
judgment  an  appeal  was  taken  by vSViyr^  to  this  Court* 

Wickham,  for  the  appellant. 

Wirty  for  the  appellee. 

For  the  appellant  it  was  contended  that  the  supersedeas 
wtis  improvidently  awarded  and  ought  to  have  been  quash- 
ed, as  Philip  Grymes  was  no  party  to  the  order  appoint- 
^  ing  an  administrator,  and  not  even  concerned  in  interest. 
That,  if  he  were  a  proper  party,  the  appointment  of  Sayre 
as  administrator,  without  full  service  of  the  summons,  was 
but  an  irregularity  that  might  have  been  corrected  by  the 
County  Court. 
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On  the    part  of  the  appellee  it  was  insisted,  that  hisf  July, 

appearance  before  the   County  Court  when  the  will  was  1807. 

proved,  and  taking  an  exception  to  the  opinion  of  the  court  ^— y ^ 

were  suiHcient  to  constitute  him  a  party;  particularly  as  Say»e 

the  substance  of  those  exceptions  was  stated  in  the  bill  of  AdmV.  of 

exceptions*     That  the  object  of  the  supersedeas  awarded  Gryme* 

by  the  District  Court  was  to  compel  the  County  Court  to  ogmnst 
corrert  the  errour,  v/hich  had  been  committed  in  granting 
administration  to  Saijre  without  full  ser\'ice  of  the  sum- 
mons. 

Saturday^  July  IXth.  The  Judges*  delivered  their  opi- 
nions. 

JudjBje  Tucker.  Philip  i.  Grymes  of  Brandon  made 
his  will,  and  therein  appointed  his  nephew  Philip  Gtytnes 
one  of  his  executors,  and  executed  it  in  the  presence  of 
four  or  five  witnesses.  At  a  subsequent  day  he  directed 
the  name  of  J'hilip  Grymes  to  be  struck  out  of  his  will, 
which  was  done  in  his  presence  by  Ralph  Wormeley^  and 
a  memorandum  thereof,  signed  by  Wormeley  in  his  oxvk 
name,  (not  the  testator's)  was  made  -on  the  back  of  the 
will,  and  attested  by  two  witnesses;  one  of  whom  was  a 
subscribing  witness  to  the  will.  The  will  was  exhibited 
for  probate  in  Middlesex  County,  June  1805.  Philip 
Grymes  opposed  the  proof,  and  insisted  a  summons  should 
issie  to  all  the  parties  interested  to  show  cause  why  the 
will  should  not  be  proved  without  that  obliteration.  The 
Court  overruled  the  motion,  and  admitted  the  will  to 
record  with  the  obliteration.  Grymes  excepted  to  the  opi- 
nion of  the  Court;  but  did  not  appeal  from  the  decision. 

At  September  session,  on  the  motion  of  T.  ChurchtUy  a 
summons  was  awarded  to  Ralph  Wormeley  and  three  other 
executors  named  in  the  will,  to  appear  at  the  October 
term,  and  declare  whether  they  would  qualify  or  not.  Two 
of  them  renounced  the  executorship.  The  process  was 
not  executed  on  the  two  others.  At  the  same  session, 
Sayrey  who  had  married  Mr.  Grymes's  daughter,  and  to 
whom  a  part  of  the  estate  after  Mr.  Grymes^s  death  was 
devised,  was  appointed  administrator  with  the  will  annex- 
ed; with  the  consent  of  Mrs.  Grymes^  as  would  appear 
from  her  being  his  security  in  the  administration  bond. 
Grymes  did  not  appear,  or  contest  Sayre*s  appointment  in 
the  County  Court,  but  applied  for  and  obtained  a  writ  of 

*  Judge  Lyons  being  interested  did  not  eit  ia  the  cftuse. 

a  H 
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J  0  Lr»      supersedeas  to  the  order  of  October  term  appointing  Seure 

160r»      administrator.   The  District  Court  reversed  d:iat  ordfcry 

^-Y"-~^   because  the  summons  was  not  returned  *'  executed"  as  to 

g      ^      two  of  the  executors.     From  this  judgment  of  reversal 

Adip'r.  of   Sayre  appealed  to  this  Court.     - 

GkYMKt  In  England^  the  sentence  of  a  Court  of  probates,  grant- 
^^J^  ing  administration  of  an  intestate's  estate,  like  the  sen«> 
tence  of  a  Court  of  .Admiralty,  is  a  procedure  to  which 
all  the  world  (as  has  been  said)  are  parties;  that  is  to  say, 
any  person,  whose  interest  may  be  affected  thereby,  may 
appear  and  contest  it,  if  he  thinks  proper,  within  a  limited 
time ;  which  if  he  fails  to  do,  he  is  forever  concluded  by 
it  afterwards.  Our  law  provides,  in  like  manner,  that, 
when  a  will  is  exhibited  to  be  proved,  the  Court  (instead 
of  summoning  the  heir;  as  was  formerly  necessary^  may 
proceed  immediately  to  receive  the  probate  thereof:  and 
grant  a  certificate  of  such  probate :  but  if  any  person  inte- 
rested  shall,  within  seven  years  afterwards,  appear,  and  by 
,his  bill  in  Chancery  contest  the  validity  pf  the  will,  an  issue 
shall  be  made  up,  whether  the  writing  produced  be  the 
will  of  the  testator  or  not,  which  shall  be  tried  by  a  jury : 
but,  no  such  party  appearing  within  that  time,  the  pro«- 
bate  shall  be  forever  binding.  L.  V.  Edo.  1794.  c.  92. 
8.  11.  So,  if  a  person  dies,  or  is  supposed  to  die  intes- 
tate, if  no  person  applies  for  administration  within  thirty 
days  from  his  death,  or  at  the  next  succeeding  Court 
thereafter,  the  Court'  may  grant  the  administration  to 
any  creditor  or  creditors,  or  to  any  other  person  in  their 
discretion:  but  if  any  will  be  afterwards  produced  and 
proved  by  executors,  or  the  wife  or  other  distributee,  who 
shall  not  have  before  refused,  shall  apply  for  the  admini- 
stration, it  shall  be  granted,  as  if  the  former  had  not  been 
obtained.  Ibid*  s.  29,  30.  But  in  both  these  cases  I  pre* 
sume  it  is  necessar}'  for  the  party,  who  may  contest  the 
probate  of  the  will,  or  move  to  set  aside  the  grant  of  admi- 
nistration, to  prove  that  he  hath  an  interest  in  the  sub- 
ject of  controversy:  and,  failing  to  make  that  appear,  he 
is  not  such  PARTY  as  will  have  a  right  to  reverse  what  the 
Court  hath  done,  however  irregular,  or  even  illegal.  The 
case  oi  Hakombe  v.  Purnell  Bad  others  (May  6th  1802)  in 
diis  Court,  ii^  which  the  Court  held  that  a  principal  obligor 
in  a  forthcoml'ig  bond,  against  whom  the  judgment  in  the 
original  suit  was  rendered,  but  against  whom  no  judg- 
ment was  rendered  on  the  forthcoming  bond,  was  not  en* 
titled  to  appeal  from  a  judgment  against  the  surety  in  the 
forthcoming  bond,  is  even  a  stronger  case  than  that  of 


Ir  the  SSnd  tsar  of  tb£  commonwealth. 


407 


Sayks 
Adm'rof 
Grymes 

agaimt 
Grymm. 


Durilap  v.  the  Commomvealth  (2  Call,  284)  in  which  the  JvLf, 
Court  decided  that  an  Amicus  Curia  cannot  appeal.  For  180r« 
in  Halcombe*s  case  it  must  have  appeared  upon  the  face 
of  the  record  that  he  was  collaterally  interested;  since  the 
surety  would  be  entitled  to  recover  the  amount  of  the 
judgment,  obtained  against  him,  of  the  principal  obligor, 
whenever  he  should  discharge  it;  but  not  being  tmmedi- 
atehf  a  party  to  the  judgment,  the  Court  dismissed  the 
appeal.  Now,  here,  Mr.  Grymes  has  not  shown  by  the 
record,  to  which  the  writ  of  supersedeas  issued,  that  he 
hath  any  interest  in  the  grant  of  the  administration  to 
Sayre.  The  persons,  who,  as  far  as  appears  by  this  re- 
cord, have  a  right  to  supersede  that  grant,  are,  first,  the 
executors  who  have  not  yet  renounced;  and,  secondly,  the 
widow  of  Mr.  Grymes^  if  she  have  not  concluded  herself 
by  her  implied  assent  in  becoming  the  surety  of  Mr. 
Sayre  in  the  administration  bond. 

I  am  therefore  of  opinion  that  the  judgment  be  reversed, 
and  the  writ  of  supersedeas  quashed,  as  having  been  im- 
providently  awarded. 

Judge  Roane:— 

It  was  not  competent  for  the  District  Court  to  reverse 
the  judgment  of  the  County  Court  unless  the  party  pray- 
ing the  supersedeas  had  an  interest  in  the  controversy. 
A  mere  volunteer  or  amicus  curia  has  not  the  liberty  of 
appealing.  This  has  often  been  decided  here.  The  super-* 
sedeas  in  this  instance  only  goes  to  the  order  of  Middle^ 
sex  Coimty  Court  granting  the  administration  to  Sayre* 
Even  the  petition  does  not  expressly  apply  to  the  order  of 
the  Court  admitting  the  will  to  probate,  though  it  refers 
to  the  proceedings  at  that  time,  as  it  were,  arguendo*  r-hc 
only  record  to  which  the  petition  refers  as  annexed  to 
and  m^de  the  foundation  thereof  is  that  containing  the 
grant  of  administration  to  Sayre*  The  former  judgment 
of  the  Court  has  never  been  appealed  from  by  him,  and  ta- 
king that  judgment  to  be  right,  Grymes  is  not,  named  as 
an  executor  in  the  will.  If  the  supersedeas  in  the  present 
instance  had  alsol^een  pointed  against  that  judgment,  this 
Court  must  have  taken  the  whole  case  into  consideration, 
and  then,  possibly,  he  might  have  obviated  the  objection  ♦, 
which  now  precludes  him  from  contesting  the  judgment.    .^^. 

He  may  even  yet  do  it  by  a  proceeding  to  reverse  the 
judgment  of  June,  admitting  the  will  to  probate  with  the 
memorandum,  and  if  by  such  reversal  he  c:ui  establish 
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,    Jikv,  himself  to-be  an  executor  named  in  tlxe  will  he  may  here- 

1807.  after  perhaps  avail  himself  of  that  character  to  vacate  the 

^^— V ^  grant  of  adminstration  to  Say  re. 

S  YRE  On  the  single  ground,  therefore,  of  the  want  of  interest 

Adin*f.  of  i"  Grifmes^  1  am  of  opinion  that  the  supersedeas  issued, 

Gkymes  iniprovidently,  and  that  the  order  of  the  County  Court  be 

agaiu,t  affirmed. 

Gkymes. 

Judge  Fleming.  The  counsel  for  the  appellant  in  this 
case,  has  stated  two  points  on  which  he  relies  to  show  that 
the  judgment  of  the  District  Court  is  erroneous. 

1st,  That  the  supersedeas  was  iniprovidently  awarded^ 
and  ought  to  have  been  quashed,  as  Philip  Grymea  was 
no  party  to  the  order  appointing  an  administrator,  and  not 
even  concerned  in  interest. 

2dly,  That  if  he  were  a  proper  party,  the  appointment 
of  Mr.  Sayre  as  administrator,  without  full  service  of  the 
summons,  was  but  an  irregularity,  that  might  have  been 
corrected  in  the  County  Court. 

With  respect  to  the  first  point,  it  appears  by  the  record 
that  Philip  Grytnes  (who  had  been  named  an  executor  in 
the  will,  and  whose  name  had  been  obliterated  by  order 
of  the  testator,)  at  the  time  the  will  was  admitted  to  re- 
cord moved  the  Court  to  suppress  the  evidence  introdu- 
ced to  prove  the  same,  as  irregidar  and  incompetent,  un- 
til a  summons  had  issued  to  all  the  parties  having  any 
interest  under  the  will,  and  the  trustees  therein  named, 
to  require  of  them  to  show  cause  if  any  they  could,  v»'hy 
the  will  should. not  be  proVen  without  regard  to  the  ob- 
literation aforesaid,  and  he  the  said  Grymes  permitted  to 
take  out  letters  testamentary  of  the  estate  of  the  testator, 
v/hich  summon^  was  denied  by  the  Court ;  to  which  opi- 
nion Grymes  filed  his  exceptions ;  and  whether  they  were 
sustainable  or  not  seems  immaterial  to  be  considered  here, 
as  they  are  sufficient  in  my  conception  to  constitute  him  a 
proper  party,  s^  the  granting  letters  of  administration  to 
Sayre  was  adverse  to  a  right  he  was  contending  for,  and 
especially  as  the  substance  of  those  exceptions  is  stated 
in  the  petition  for  a  supersedeas.  - 

As  to  the  second  point,  "  that  if  he  was  a  proper  part\' 
''  the  appointment  oi Mr.  Sayre  as  administrator,  without 
^'  full  sen'ice  of  the  summons,  was  but  an  irregularit}\ 
*'that  might  have  been  corrected  in  the  County  Court:" 
the  irregularity  (to  give  it  no  iKirsher  name)  was  in  direct 
T'iolation  of  the  law;  and  whatever  the  power  of  the 
County  Court  may  have  been,  it  showcl  no  disposition 
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to  correct  the  errour ;  and  the  object  of  the  supersedeas  Jui^Vf 
Avas  to  compel  that  Court  to  do  so,  and  was  in  my  opinion  1807. 
properly  awarded.  ^^ 

We  have  no  occasion,  I  think,  to  resort  to  the  English       Sayre 
laws  respecting  administrations  and  testamentary  contro-    Adni'r.  of 
versies:  our  own  statutes  being  explicit,   and  fully  com-      G»vm£s 
petent  to  the  subject.  ^^^^'^^^ 

I  am  of  opinion  that  the  judgment  of  the  District  Court, 
reversing  the  order  of  Middlesex  County  Court,  is  correct, 
and  ought  to  be  affirmed.  But  as  a  majority  of  the  Court 
is  of  a  different  opinion,  the  judgment  is  to  be  reversed. 

Recula  Generalis.— Ttor-sfifey,  yuiy  9fA,  1807. 

The  Court,  in  the  case  of  Whiting'  v*  Daniel  and  others, 
declared  that  in  chancery  causes  it  was  unnecessary  to 
read  the  record  in  the  opening  of  the  case ;  but  that  the 
counsel  on  both  sides  might  state  what  they  considered  as 
proved  by  any  deposition  on  which  they  relied,  lea:\'ing  it 
to  the  Court  to  inspect  the  record  and  decide  whether  the 
fact  be  made  out  by  such  deposition.  And  in  future  that 
should  be  the  rule. 

Regula  Generalis. — Friday,  J^^^y  ^Oth,  1807. 

After  the  end  of  this  present  term,  it  will  be  expected 
that  the  Judges  of  this  Court,  respectively,  shall  be  pre- 
sented with  the  statement  directed  by  the  rule  of  this 
Court  made  the  15th  day  of  May  1804,  within  the  four 
first  days  of  each  term ;  and  no  cause  intended  to  be  ar- 
gued by  counsel  in  which  such  statement  is  not  presented 
;iccordingly  shall  be  argued  by  them  in  the  same  term,  in 
which  the  statement  may  be  thereafter  presented,  unless 
for  some  very  special  reason  to  the  contrary  appearing  to 
the  Court. 

Regula  Generalis. — Saturday,  yulyllth,  1807. 

In  future  no  motion  shall  be  permitted  to  be  made,  in 
any  case  not  already  before  the  Court,  on  the  last  day  of 
the  term,  unless  some  very  special  reason  appearing  to 
the  Court  be  assigned  for  healing  such  motion* 
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Philip  Norborne  Nicholas,  Esquire^  Attorney  General* 


Y  ju« 


Billy  Cooper  and  Jesse  Cooper 

against 
Robert  H.  Saunders  and  Charles  Hopkins* 

THIS  was  an  appeal  from  the  judgment  of  the  District  oct^SrSeA. 
Court  of  Richmond,  reversing  an  order  of  Goochland 

County  Court.  from  mS 

The  following  were  the  proceedings  inthe  County'Court.  of  a  County 
On  Monday,  the  20th  of  April,  1801,  the  court  diriect-  ot  Corponi- 
ed  the  overseers  of  the  poor  of  their  county  to  send  to  the  r^\?^^ 
city  of  Richmond  for  Billy  and  Jesse  Cooper^  two  free  ^x.  an  ap- 
boys  of  colour,  who  had  been  by  them  bound  to  Samuel  prentice,  or 
Couch,  late  of  the  said  county,  deceased,  and  were  stated  f^'  v^*fcSl^ 
to  be  then  in  the  possession  of  Ann  Couch,  his  widow,—  ^g.' 
On  the  15th  of  Jime,  1801,  it  was  ordered  that  the  said 
boys  b«  bound;  the  said  jfesse  to  Charles  Hopkins,  and  Itwewwthat, 
Billy  to  Robert  Hyde  Saunders.   At  a  court  held  July  20th,  J|'^^  ^"*' 
1801,  a 'rule  was  made  against  Saunders  and  Hopkins,  to  Certiorari  ^e^ 
show  cause  at  the  ensuing  court,  why  the  order  directing  from  the  Ge- 
the  said  boys  to  be  bound  to  them  should  not  be  rescind-  w*^-^'.  Court, 
cd. — At  August  Term,  the  court  directed  the  said  order  ^^  Record 
to  be  rescinded,  and  the  indentures  of  appreticeship  to  be  and  correct 
cancelledi  *'  because  the  said  BiUy  and  Jesse  had  been  re-  ^'j^.'^' 
**  moved  out  of  the  said  county  more  than  twelve  months  ^^*^*'*8*"" 
^^  before  the  time  of  making  the  order  for  binding  them  to  ^fvere.  If  an 

3    t 
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OcTOBBm,    "  the  said  Stamdtrs  «nd  HopkhMT — ^whereupon  Ac  said 
1807.       Saunders  and  Ho f  kins  appealed. 

^— Y '       The  District  Court  decided,  that  die  order  made  the 

B.  Cooper    1 8th  of  August  was  eiToneous ;  being  of  opinion  **  that  the 

&  j.  CoopEM  "  power  of  the  said  County  Court  to  order  the  said  ap- 

agaitut      u  pellees  to  be  bound  as  aforesaid  was  not  taken  away  by 

Sauwders    u  their  removal  frtm  the  county  of  Goochland.** 

From  this  judgment  an  appesd  was  taken  to  this  court. 
.  .  The  record  suted  (although  BiiJif  and  Jesse  were  under 
ISS^^"  the  age  of  twenty-one  years,  and  no  assignment  of  coutt- 
of  the  county  sel  to  them  9S  paupers  was  mentioned)  that  they  appeared 
or  corpora-  j^  f^^  County  Court  by  anmsel^  and  that  they  prayed  the 
hrwi'''*^'^  appeal  from  the  District  Courtly  their  attorney. 
bound,  can  The  Attorney  General  for  the  appellants  contended, 

the  court  that  the  law  did  not  allow  the  appeal  from  the  County 
the  o^i^S  Court;  and  that,  if  it  did,  die  order  of  the  18di  of  August 
of  their  poor  was  right,  and  oueht  not  to  have  been  reversed, 
to  tend  for  In  support  of  the  first  position,  he  inferred  from  the 
and  bind  him  language  of  the  law  giving  jurisdiction  to  the  County 
maHer?^'  Courts  on  the  subject  of  apprentices,(a)  that  such  juris- 
diction was  intended  to  be  final.  He  observed  that  ap- 
Also  ^vere,  peals  are  mere  creatures  of  the  legislature  and  not  de- 
Whether  an  mandable  of  common  right;  that,  therefore,  an  express 
removedto^a  -^^^  ^^  Assembly  is  necessary  to  authorize  an  appeal; 
county  or  and  that  none  such  existed  in  the  present  case ;  the  pro- 
corporation,  vision,  concerning  appeals  to  the  Court  of  Appeals,(^) 
°^*^°VJ^  hierely  referring  to  that,  on  the  subject  of  appeals  from 
therein  by  the  County  to  the  District  Courts  ;(c)  and  the  latter  saying 
remaining-  nothing  about  apprentices*  It  allows,  indeed,  an  appeal 
there  twelve  ^^  behalf  of  any  persons  **  thinkine  themselves  afinrrieved 

months  du-      £ti.^i_'j-..  ^  r      r-        ^    ^      ^   • 

ring  his  ap.  "7  ^^  judgment  or  sentence  of  a  County  Court,  m  any 
prenticeship?  '^  action,  suit,  or  contest  whatsoever,  where  the  debtor 
*^  damages,  or  other  thing  recovered  or  claimed  in  such 
(o)J^er.  u  gui^^  exclusive  of  the  costs,  shall  be  of  the  value  of  one 
^  i7*i  liToi  "  hundred  dollars,"  &c.  But  the  reference  to  the  value 
sect.  15.  6t  the  thing  m  controversy  precludes  its  application  to  this 
(6)  Her.  case^  in  which  the  contest  is  not  about  a  thing  the  iNdue  of 
Code,  1  vol.    which  can  be  estimated. 

Sccf'u  ^'  ^^  maintaining  the  second  point,  he  insisted 'that  the 
(c)  Rev  County  Court  of  Goochland  had  no  right  to  direct  the 
Code,  1  vol.  overseers  of  the  poor  to  send  for  those  orphans  to  die 
p.  82,  ch.  66,  County  of  Henrico,  which  was  out  of  the  limits  of  their 
sect.  53.  JHrisdiction ;  that,  having  resided  more  than  twelve  months 
Coif  ^r  oL  *^  Henrico,  they  had  gained  a  legal  setdement  there^(^) 
p.*i86,ch^  and  could  not  be  removed  to  Goochland,  by  order  of  the 
103,  aect^.  court  <if  that  county,  without  their  consent,  diough  they 
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might  have  returned  thither  of  their  own  accord;  th;4t    aQTom^ii, 
proceedings  of  this  sort  being  summary,  and  out  of  t^e       1807* 
ordinary  course  of  the  common  law,  the  court  should  have  ^— — v''— V 
spread  on  the  record  such  facts  and  statements  as  were   ^  coopcm 
necessary  to  show  that  they  had  acted  regularly;  and  that  &  j.  Coof^ 
nothing  appeared  on  the  record  to  authorize  the  orders  of      againgt 
the  20th  of  April  and  15th  of  June;— that,  therefore,  the  ^^^^^^^^^ 
court  had  acted  correctly  in  rescinding  those  orders  by      H  .  t  ^  • 
that  of  the  18th  of  August.* 

It  is  true,  that  as  a  jitdicial  tribunal^  a  county  court,  9|t 
a  subsequent  term,  cannot  rescind  its  own  order,  except  by 
a  writ  of  errour  coram  nobis;  but  county  courts  are  nc^t 
oxAyjudzctai  bodies  but  bodies  of  police^  and,  as  such,  have 
extensive  powers*  In  certain  cases  they  have  legislative 
authority,  and  are  fully  empowered  to  superintend  a^l 
matters  relative  to  the  poor,  and  to  apprentices  :(js)  even  (e)itey. 
to  rescind  their  indentures,  and  transfer  them  to  other  Code,  l  vol. 
masters*  p.i74^ch.95,. 

He  moreover  observed,  that,  if  the  District  Court  had  **^^'  ^* 
been  right  in  reversing  the  order  of  the  1 8th  of  August, 
it  should  also  have  reversed  the  two  preceding  orders,  and 
remanded  the  case  for  new  proceedings  therein ;  becausO| 
if  several  orders  are  erroneous,  the  court  ought  not  t^ 
stop  at  the  last,  but  to  reverse  the  whole  of  them* 

Warden^  for  the  appellee.  Charles  Hopkins  observed, 
ihax  Robert  H*  Saunders  was  daid  to  have  consented  that 
the  indenture  whereby  Btliy  Cooper  was  bound  to  him, 
should  be  vacated;  but  as  a  friend  to  justice,  submitted 
it  to  the  consideration  of  the  court,  whether  Saunders  way 
not  still  bound  to  perform  the  covenants  made  on  his  part 
in  the  indenture. 

He  contended,  1,  that  the  indentures  which  bound  thf 
orphans  to  Samuel  Couch  became  void  by  his  death,  an4 
did  not  enure  to  his  representatives;  2,  that,  when  Anne 
Couchj  hi%  sole  representative,  removed  them  from 
Goochland  to  the  cit^  of  Richmond,  her  act,  in  so  do- 
ing, was  tortious ;  3,  that  the  obligation  of  the  County 
Court  of  Goochland  to  provide  for  dieir  niaintenance  an4 
education,  continued  after  that  removal,  and  justified  it 
in  reclaiming  them,  and  binding  them  out,  under  its  or- 
der, of  the  15th  day  of  June,  1801 ;  and  4,  that  its  order 

*  Judge  Tuck  Em,  in  the  coHne  of  Uie  argument,  observed*  thst  tbtf 
order  of  the  20th  of  July  (which  led  to  that  of  the  18tb  of  August)  was 
also  irregular,  as  no  person  was  stated  on  whose  motion  it  was  made. 
The  af>prentices  ought  to  have  beea  personadly  before  the  court. 
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OcTOBBB,   of  the   18th  of  August  was   erroneous,  and  that  of  the 
180r.      District  Court,  reversing  the  same,  was  correct. 

— '       He  denied,  that  the  County  Court  could  rescind  the  act 

~  «  of  the  overseers  of  the  poor,  or  destroy  the  indentures ; 

&  j.  Cooper  ^^^  asked  if  Saunders  &f  Hopkins  had  not  an  exclusive 

agatntt      right  to  the  services  of  these   orphans,  according  to  the 

Saunders  indentures?  He  said,  the  order  by  which  they  were 
OP  K I  vs.  jjQ^jj^  ^Q  them,  was  for  the  benefit  of  the  orphans,  and  the 
court,  by  rescinding  it,  acted  for  their  destruction* — Ad- 
mitting Uiat  order  to  have  been  erroneous,  the  court  ought 
not, because  itself  had  done  wrong,  to  have  injured  them  by 
destroying  covenants  made  for  their  advantage.  He  said 
too,  that  as  Billy  and  Jesse  Cooper  were  infants,  it  was 
impossible,  under  the  circumstances  of  this  case,  that 
counsel  could  have  been  heard  on  their  behalf.  Mrs. 
Anne  Couch  was  the  person,  on  whose  behalf  the  motion 
was  actually  made,  and  who  had  now  taken  the  appeal 
from  the  District  Court.  By  affirming  the  judgment  of 
that  court,  a  benefit  will  be  conferred  on  those  who  are 
called  appellants. 

With  respect  to  the  right  of  appeal,  from  the  County 
Court,  he  insisted,  that  the  County  Court  had  no  ex-  1 
elusive  jurisdiction,  where  the  rights  of  persons  are  af- 
fected ;  except  where  their  decision!  is  to  be  Jinal^  by 
some  express  law.  Are  not  the  rights  of  persons  affected 
here?  Is  not  the  master  aggrieved  by  the  order  of  the 
court  rescinding  its  former  order?  and  if  aggrieved,  has 
he  not  a  right  to  appeal?  Shall  a  man  have  a  riglit  to  ap- 
peal because  he  might  lose  thirty  pounds,  and  shall  he 
not  have  it,  when  his  apprentice  is  taken  from  him,  by 
whose  services  he  might  get  a  hundred  ? 

Besides,  if  there  was  no  right  of  appeal  to  the  District 
Court,  the  present  appellants  had  no  right  to  appeal  to 
this  court ;  for  this  court  has  no  more  jurisdiction  on  this 
subject,  than  the  District  Court  has. 

The  Attorney  General^  in  reply. 

Mr.  Warden  has  gone  into  a  great  deal  of  secret  histor)- 
of  this  case.  I  shall  not  follow  his  example.  I  admit  it 
does  not  appear  at  whose  motion  any  of  the  orders  were 
made;  but  this  objection  apjflies  a?  much  in  favour  of  the 
appellants  as  against  them. 

As  to  th^  removal  of  the  apprentices  to  Henrico,  he 
cannot  contend,  that  a  man  is  to  be  stationary  because  he 
has  taken  an  apprentice.    There  is  nothing  in  the  law  to 
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compel  him  to  remain  in  the  county.    The  objection  to    0«Tom«»» 
Ae  order  of  the  18th  of  August,  on  the  ground  of  injury   ^  1807. 
to  the  orphans,  is  equally  unsupported.     It  does  not  ap- 
pear that  either  Saunders  or  Hopkins  could  teach  them  a   b.  Coofbr 
trade.     If  we  are  to  travel  out  of  the  record,  Saunders  is  &  J.  Coope« 
a  man  of  large  fortune  and  no  tradesman.     But  that  the      «^«"«* 
judgment  is  a  bad  one  is  no  argument  to  prove  the  right  of  ^  hof«m«» 
appeal.     We  are  asked  by  Mr.  Warden^  "  shall  a  man 
have  an  appeal  when  the  sum  in  controversy  is  only  thirty 
pounds,  and  shall  he  not  have  it  in  this  case  V^   This  is  an 
argdment  which  ought  to  be  addressed  to  the  legislature, 
not  to  the  court.     It  would  prove,  that  even  in  criminal 
cases,  there  ought  to  be  an  appeal. 

But  our  having  appealed  is  urged  against  us.  We  ap- 
pealed not  from  the  County  Courts  but  the  District  Court; 
and  this  on  the  ground  that  the  latter  had  assumed  a  juris- 
diction to  which  it  was  not  entitled. 

The  Revd.  Code,  1  vol.  p.  173,  ch.  95,  sect.  11,  which 
directs  an  orphan  to  be  bound  as  an  apprentice,  *^  by  order 
of  the  court  of  the  county  or  corporation  in  which  he  or 
she  resides j^^  is  decisive  to  show  that  the  County  Court  of 
Goochland  had  no  right  to  send  for  the  appellants  from 
the  city  of  Richmond  for  the  purpose  of  binding  them 
out;  especially  as  their  residence  therein  for  twelve  months 
had  gained  them  a  kgal  settlement^  according  the  Revd. 
Code,  p.  186,  ch.  102,  sect.  SS. 

Judge  Tucker. — The  provision  in  that  clause  of  the 
law  is  merely  negative;--^^*'  that  no  person  shall  be  account- 
*^  ed  an  inhabitant,  so  as  to  have  gained  a  legal  setdement, 
"  until  such  person  shall  have  been  actually  resident  in  the 
<*  county,  wherein  he  shall  claim  a  legal  setdement,  for  the 
"  space  of  one  whole  year." 

• 

Warden.  The  **  county  where  a  person  resides^'*  signifies 
the  county  where  by  birth  or  education  he  most  commonly 
has  resided.  The  orphans  here  were  not  brought  to  Hen* 
rico  with  their  own  consent. 

A  person  mzygain  a  setdement  by  residence  for  twelve 
months;  but,  where  brought  into  a  county  without  his 
own  consent^  and  so  retained  there,  he  cannot  be  consi- 
dered as  settled.  The  Justices  of  Henrico  could  not  have 
considered  themselves  required  to  act  upon  the  case,  as 
these  orphans  were  maintained  in  the  family  of  Mrs. 
Couch,  and  their  right  to  freedom  was  unknown  to  them. 
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OoToBiif        Wednesday^  October  7th. 

1807*  Mr.  Warden^  at  the  request  of  the  court,  spoke  more 

^— V"— '  particularly   to  the  point,  whether  an  appeal  could  be 
B.  CooPBR    ^^^  from  the  order  of  the  County  Court  ;--4>ut  previously 
&J.CooPKa  observed,  (on  the  other  points  in  the  cai^e,)  that  the  re- 
f^mW      moval  of  the  orphans  from  Goochland  was  compulsory  and 
afH^^'J***   illegal;  that  the  record  stated,  they  had  been  removed,  not 
that  ^^  they  had  removed  themselves;^'*  that  the  law  direct- 
ing the  indentures  of  apprentices  to  be  lodged  with  the 
r/)  Revd.      ^'^^^  o^  ^e  court  by  whose  order  they  are  bound,  (y) 
Code,  1  vol.    shows  that  they  ought  not  to  be  removed  from  the  eoun- 
p.  173,  ch.95,  ty ;  that,  therefore,  the  Court  of  Goochland  County  had  a 
sect.  11.         right  to  send  for  and  bind  them  out  again. 

On  the  question  concerning  the  right  of  appeal,  he  ar- 
gued from  the  words  of  the  Act  establishing  the  General 
ig)  Sessions  Court,  (^)  that  the  jurisdiction  of  that  court  originally  was 
1777  ek\r    general  over  all  controversies  at  common  law  which  were 
^ctL2.       '  brought  before  it  by  any  kgal  means;  and  contended^ that 
when  the  powers  of  the  General  Court  were  distributed, 
the  same  extensive  jurisdiction  was  given  to  the  District 
(A)  Revd.       Courts  within  the  limits  of  their  several  districts«(A)  j 

^^4*  c)7^       '^^  omission  to  mention  Ae  case  of  apprentices  in  the  ( 

sect  6,  and  '  Several  laws  allowing  appeals  is  net  argument  against  the 
lb,  p.  93,  ch.  right  of  appeaL  Suppose  a  person  who  had  been  enga- 
^sect.  d5—  ged  to  build  a  bridge  or  a  court-house  had  brought  his 
ch  6&[«ict^'  timber  to  the  place,  and  the  court  were  then  to  rescind  the 
53*  *   order  for  building  the  bridge  or  court-house,  would  there 

be  no  remedy  by  appeal? — Yet  bridges  and  courtrhouses 
are  not  mentioned  in  any  of  those  laws. 

He  contended  that  restraining  the  right  of  appeal,  where 
a  man  has  sustained  an  injury  even  for  a  penny  is  not  cor- 
rect; and  mentioned  the  case  in  England  of  a  dispute  con- 
cerning the  copyright  of  Thomson's  Seasons,  where  the 
daniages  were  only  forty  shillings,  yet  an  appeal  was  al- 
lowed, though,  perhaps,  there  was  no  law  in  that  country 
mentioning  such  a  case, 
(i)  Revd.  He  cited  the  law  concerning  th%  Court  of  Appeals  (t)  to 

dT^^t  ^^^  **^  ^^  "8»**^  ^^  appeal  from  the*  District  Courts  to 
14.  this  court  was  to  be  exercised  in  the  same  manner  as  from 

the  county  to  the  District  Courts ;  and  insisted  that,  in 
bodi  cases,  an  appeal  was  to  be  allowed  wherever  an  inju- 
ry had  been  sustamed;  that,  in  this  case,  freedom  was  in 
question;  a  contract  had  been  entered  into,  which  was 
obligatory  on  both  parties,  and  yet  had  been  rescinded  by 
the  County  Courts— In  speaking  of  the  right  of  appeal,  the 
several  laws  used  the  potential  article  ^may^^  but  no  ne- 
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^oft'w  words  r— from  which  he  inferred  that,.in  all  cases    OOtobbe, 
coming  within  the  like  reason,  though  not  expressly  men-  ^   ^  ^Q^* 
tioned,  appeals  ought  to  be  allowed;  for  it  would  be  ab-  /— 

horrent  to  every  principle  of  liberty  to  establish  an  infe-   3.  ^oopek 
riour  court  as  a  court  or  supreme  and  absolute  jurisdic*  &  J.  Coopbr 
tion  over  the  rights  of  the  citizens.  «  «^<»/w#r 


Curia  advisare  vult* 

Friddt/j  October  16th.  The  Judges  delivered  their  opi- 
nions. 

Judge  Tucker^  after  stating  the  case,  made  the  follow- 
ing observations :  The  right  of  appealing  from  the  judg- 
ment or  proceedings  of  a  court  of  record,  being  unknown 
to  the  common  law,  must  depend  upon  the  statutes  which 
allow  it  in  certain  cases. 

The  appellate  jurisdiction  of  the  District  Courts  is  thus 
limited  by  the  law  of  Virginia,  1794,  ch.  66,  sect.  53, 
[Revd.  Code,  I  Vol.  p.  82.]  "  Where  any  person  or  per- 
^  sons,  body  politick  or  corporate,  shall  ^ink  themselves 
**  aggrieved  by  the  judgment  or  sentence  of  any  County 
**  Court,  or  Court  of  Hustings,  in  any  action,  suit,  or 
^^  contest  whatsoever,  where  the  debt  or  damages,  or 
**  other  thing  recovered  or  claimed  in  such  suit,  exclusive 
^*  of  the  costs,  shall  be  of  the  value  of  S 100  or  3000  pounds 
**  of  tobacco,  or  upwards,  or  where  the  title  or  bounds  of 
*^  lands  shall  be  drawn  in  question,  or  the  contest  shall  be 
"  concerning  mills,  roads,  the  probate  of  wills,  or  certifi- 
'*  cates  for  obtaining  administration,  such  person,  &c.  may 
**  enter  an  appeal  to  the  next  District  Court.'* 

It  requires  but  slender  talents,  or  discernment,  to  dis- 
cover that  orders  for  binding  out  apprentices,  or  for  re- 
scinding their  indentures  are  not  comprehended  in  this 
clause ;  nor  has  any  other  statute  been  pointed  out  which 
supplies  the  omission. 

An  appeal  from  the  order  of  the  County  Court,  there- 
fore, did  not  lie  in  this  case ;  and  since  it  did  not,  the 
District  Court  could  not  obtain  jurisdiction  of  the  case  iji 
this  mode^  any  more  than  it  could  obtain  jurisdiction  in  the 
case  of  an  appeal  from  a  judgment  at  common  law,  where 
the  debt  or  damages  might  be  under  Si 00;  although  it 
might,  without  question,  obtain  jurisdiction  in  such  a  case, 
by  a  writ  of  errour,  of  of  supersedeas,  if  the  debt  or  da- 
mages should  exceed  S33  33  cents. 

Mr.  Warden^  however,  complains  heavily  of  the  doc- 
trine, that  no  remedy  can  be  had  against  the  erroneous  or 
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OcTOBBx*    even  arbitntry  proceedings  of  a  County  Court  in  cases  of 
18071      this  nature.     But,  I  apprehend,  it  doe^  not  necessarily  fol- 
low that  such  proceedings  cannot  be  reexamined  or  rever- 

B  CoopBR    *^^  ^^  *  scperiour  court,  because  the  Legislature  have  not 

li  J.  Cooper  granted  an  appeal. — A  writ  of  certiorari  lies  at  common 
agaitut       law  to  examine  and  affirm  or  reverse  proceedings  and 

Saunosrs    judgments  in  inferiour  courts:  and,  for  the  purposes  of 
removing  not  only  legal  but  likewise  equitable  proceedings, 
it  lies  from  the  High  Court  of  Chancery  in  England.     It 
also  lies  from  the  Court  of  King's  Bench  in  England  to  axl 
inferiour  courts  unless  expressly  exempted  by  the  words 
of  a  statute.  See  Gwyllim^s  Bac.  Abr.  559,  561. — 2  Bur- 
roWy  1041,  and  1  Ld.  Rfxym*  580.— I  have  always  suppo- 
sed* that  the  General  Court,  as  originally  constituted  (Oct. 
1777,  ch.  17.)  in  conformity  with  the  appjirent  intention 
of  the  Constitution,  possessed  every  power,  jurisdiction, 
and  authority,  that  a  court  of  common  law  could  possess, 
except  in  original  suits  of  less  value  than  ten  pounds,  and 
appeals  under  the  same  amount.     The  clause  defining  its 
jurisdiction  is  as  comprehensive  as  words  can  make  it^— 
It  declares  that,  ^^  it  shall  be  general  over  all  persons,  and 
in  all  causes^  matters^  and  things  at  common  law,  whether 
brought  before  them  by  original  process,  by  appeal  from 
any  inferiour  court,  habeas  corpus^  certiorari^  writ  of  er- 
rour,  supersedeas^  mandamus^  or  by  any  other  legal  ways 
and  means." — ^Then  follows  vl proviso^  that  no  person  shall 
sue  out  original  process  from  the  trial  of  any  matter  or 
thing  in  the  General  Court,  of  less  value  than  ten  pounds, 
except  in  certain  enumerated  cases,  on  penalty  of  being 
nonsuited^  and  having  his  suit  dismissed  with  costs.— >In 
inquiring  into  its  powers  we  are  to  look  into  the  proviso, 
for  an  exception  to  them ;  and,  if  we  find  no  exception^  there 
can  be  no  doubt  of  the  power,  unless  it  can  be  expressly 
taken  away  or  limited  by  some  other  clause.-'-If  these 
general  powers  be  not  transferred  to  the  District  Courts, 
within  their  respective  districts,  they  must  still  remain  with 
the  General  Court,  under  the  third  section  of  the  Act  of 
1792;  (Ed.  of  1794,  ch.  65.)  for  it  certainly  was  not  the 
intention  of  the  Legislature  to  extinguish  them  altogether. 
If  this  opinion  be  correct,  a  remedy  still  lies  open  to  per^ 
sons  aggrieved  in  cases  of  this  sort,  though  not  by  appeeU: 
but  whether  it  ought  to  be  pursued  in  the  General  Court, 
or  fn  the  District  Court,  is  a  point  upon  which  I  mean, 
not  to  offer  an  opinion.— I  have  merely  thrown  out  these 
hints  by  way  of  answer  to  the  complaints  of  the  counsel 
employed  on  behalf  of  the  gendemen  who  conceive  them- 
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selves  aggrieved  by  the  proceedings  of  the  County  Court.    Oet^mmm, 
Bu(  have  this  court  the  power  to  correct  the  error  of  ^    1807. 
the  District  Court  in  sustaining  its  jurisdiction  over  the 
cause,  when  brought  before  them  in  this  unauthorized  and  3^  Coona 
illegal  manner?  This  must  depend  upon  the  statute  which  8c  J.  Coofaa 
constitutes  this  court,  and  describes  and  limits  its  juris-      against 
diction.  (L.  V.  U94,  c.  6S.)  af  Ho«"i. 

The  14th  section  of  ^at  act  declares  that  ^^  appeals. 
^^  writs  of  error,  and  supersedeas,  may  be  granted,  heard 
^^  and  determined  by  the  Court  of  Appeals  to  and  from 
*^  any  final  decree  or  judgment  of  the  High  Court  of  Chan- 
^^  eery,  General  Court,  and  District  Courts,  in  the  same 
^^  manner  and  on  the  same  principles,  as  appeals,  writs 
^^  of  error  and  supersedeas,  are  to  be  granted^  heard,  and 
^^  determined  by  the  High  Court  of  Cliancery,  and  Dis- 
^^  TKiCT  Courts  to  and  from  any  final  judgment  or  de- 
"  cree  of  a  county,  city,  or  borough  court." 

What  is  meant  by  this  declaration,  that  appeals  to  this 
court  from  the  District  Courts  shall  be  granted  on  the 
SAME  PRINCIPLES  as  appeals  to  those  courts  may  be 
granted  from  the  county  courts?  I  understand' it  as  refer- 
ring us  to  the  Act  which  grants  apfietih  from  those  courts, 
for  the  several  cases^  in  which  appeals  may  be  granted  to 
this  court*     And  if  we  do  not  find  that  an  appeal  in  any 
given  cape  does  lie  from  the  County  Court  to  the  District 
Courts  neither  can  an  appeal  lie  from  thence  to  this  court. 
Let  us  suppose  a  judgment  at  common  law  rendered 
against  a  man  in  a  County  Court  for  a  debt  of  299,  exclu- 
sive of  costs,  and  that  that  court  should  allow  an  appeal 
to  the  District  Court,  and,  upon  the  affirmance  thereof  in 
that  court,  the  defendant  were  to  appeal  to  this  court- 
Could  this  court  take  cognizance  of  the  case  \  I  apprehend 
noit'^OT  the  jurisdiction  of  this  court  in  such  a  case  is 
expressly  limited  to  judgments  to  the  amount  of  jSlOO, 
exclusive  of  costs.     What  then  must  this  court  do?  Shall 
it  assume  jurisdiction  itself,  for  the  purpose  of  correcting 
the  error  of  the  District  Court  in  assuming  jurisdiction 
where  it  hath  none  ?  or  shall  the  appeal  be  dismissed  fw 
want  of  jurisdiction?  The  latter  course  was  adopted  in  the 
case  of  Hepburn  v.   Lexvis^  2  Call  498.      Although  the 
damages  laid' in  the  plaintiff's  declaration  were  jf  50,  yet 
as  he  obtained  a  verdict  for  less  than  ^"30,  from  the  judg- 
ment on  which  he  appealed^  this  court  declared  his  appeal 
ought  not  to  have  been  allowed,  and  dismissed  it.     So,  in 
the  case  of  Bedmger  ».  the  Comnwnwcalth^  (3  Call  461) 
and  several  subsequent  cases  of  a  similar  nature,  the  Court 

3  X 
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OcTd»za»    dismissed  the  appeals,  because  it  had  not  jurisdiction. — 
1807.       Now,  if  the  District  Court  had  not  jurisdiction  upon,  an 
^      V^*—* ^  appeal  in  this  case,  and  if  appeals  from  the  District  Courts 
B  CoopBK   ^'^  ^^  ^^  granted  upon  the  same  principles  as  from  the  * 
Icj  CoopEB  County  Courts,  how  can  this   Court  have  jurisdiction? 
agaitut      For,  the  foundation  failing,  the  superstructure,  I  appre- 
Saundkbs   iicnd,  must  do  so.     Suppose  this  had  been  a  criminal  pro- 
secution in  the  County  Court,  and  a  fine  of  SlOO  had 
been  assessed,  and,  upon  an  appeal  to  the  District  Court, 
the  judgment  had  been  affirmed;  could  this  Court  have 
done  more  than  dismiss  the  appesd,  (as  in  Bedtnger^s  case,) 
if  the  District  Court  had  allowed  one  to  be  entered?  I  ap- 
prehend not;  and  I  cannot  distinguish  between  the. prin- 
ciple in  the  case  supposed,  and  that  now  before  us. 

Being  of  opinion  that  we  have  no  jurisdiction  of  this 
ease,  I  decline  entering  into  the  merits  of  it,  and  only  give 
my  opinion  that  the  appeal  should  be  dismissedm 

Judge  Fleming.  The  County  and  Corporation  Courts, 
having  exclusive  jurisdiction,  in  the  first  instance,  respect- 
ing the  car^  of,  and  binding  out,  poor  orphans,  and  of  hear- 
ing complaints  between  apprentices  and  their  masters  and 
mistresses,  have  power  to  vary  and  rescind  their  orders, 
with  respect  to  them  from  time  to  time,  at  their  discre- 
tion, as  circumstances  may  require;  and  no  appeal  lies 
from  any  order  made  by  such  courts  on  those  subjects : 
and   any  person,   thinking  him  or  herself  aggrieved  by 
such  order,  may  pursue  another  mode  of  redress,  as  point- 
ed out  by  the  Judge  who  preceded  me.      The  County 
Court  of  Goochland  therefore  erred  in  allowing  an  appeid 
from  their  order  of  the  18th  of  August  1801 ;  and  there 
18  error  in  the  District  Court,  in  taking  co^mzoficr  of  the 
case,  which  that  Court  ought  to  have  dismissed  for  want 
of  jurisdiction.     I  am  therefore  of  opinion  (without  con- 
sidering the  merits  of  the  case)  that  the  judgment  of  the 
District  Court  ought  to  be  reversed.     If,  instead  of  re- 
versing the  judgment,  this  appeal  should  now  be  dismis- 
sed, the  order  of  Goochland  Court,  of  tlie  18th  of  August 
1801,  would  remain  rev.ersed  by  the  judgment  of  a  court 
that  had  no  jurisdiction  of  the  case. 

The  case  of  Bediwger  and  others  v.  the  Commonwealth^ 
has  been  mentioned  as  similar  to  the  one  now  before  us ; 
but  to  me  they  appear  essentially  different.  That  was  a 
criminal  prosecution  for  bribery  and  corruption  in  the 
District  Court  of  Winchester,  in  which  there  was  a  judg- 
ment against  the  defend^its,  who  appealed  to  this  court, 
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which,  for  want  of  jurisdiction,  dismissed  the  appeal,  with-    Octobkk, 
out  inquiring  into  the  merits  of  the  case;  leaving  in  force       1807. 
the  judgment  rendered  by  a  court  that  had  competent  stfid   ^*— y-— ^ 
^/la/ jurisdiction  of  the  cause.  g  Coope* 

Judge  Lyons  concurred  with  Judge  Fleming; — Judge  &  j.  Coopbr 
Roane  (whose  absence  was  occasioned  by  indisposition)      againtt 
not  sitting  in  tlie  cause.  &H^^**^t. 

The  opinion  of  the  court  was  therefore  entered  as  fol* 
lows : 

'*  That  the  judgment  of  the  District  Court  was  erroneous 
^^  in  this,  that  it  belongs  by  law  to  the  county,  city,  and 
^^  borough  courts  of  this  state,  exclusively,  to  make  orders 
**'  for  binding  out  poor  orphans  as  apprentices,  and  to  hear 
^^  and  determine  in  a  stimmary  way  all  complaints  of  ap- 
*^  prentices  against  their  masters,  and  to  make  orders  for  * 
*'  removing  them  when  it  shall  seem  necessary;  from 
^^  which  orders  no  appeal  lies ;  and  therefore  the  County 
^^  Court  of  Goochland  ought  not  to  have  allowed,  nor  the 
*'*'  District  Court  of  Richmond  received  the  appeal  granted 
"  in  this  cause." 

Judgment  reversed,  and  appeal  to  the  District  Court 
from  the  order  of  Goochland  County  Court  of  the  18th  of 
August  1801,  directed  to  be  dismissed. 


Shelton  against  Pollock  &  Co. 

Robert  Pollock  &  Co.  brought  an  action  of  debt  in  the     ^ivrtday. 
District  Court  of  Charlottesville  against  William  Walker  j^^Sf rctkm 
and  Clifton  Garland^  late  merchants  and  partners,  under  of  debt,  the 
the  firm  of  Walker  &f  Garlaiid^  on  a  bill  penal,  in  the  fol-  declaration 
lowing  words:  "  On  demand  I  promise  to  pay  Robert  Pol-  ^»nff  ngf""^ 
*'  lock  Qf  Co.  two  hundred  and  ten  pounds,  seventeen  shil-  mcrchanu 
"  lings  and  seven  pence  Virginia  currency,  for  the  true  and  partners, 
*'  payment  whereof  I  hind  myself^  my  heirs^  executors  and  ^"^  charging^ 

assigns  in  the  penal  sum  of  four  hundred  and  twenty-one  {,imself  and 

pounds,  fifteen  shilling-s  and  two  pence,  like  money.  B.byhiscer. 

Witness  my  hand  and  seal  this  second  day  of  Septem-  ij««»  bill  penal 

<t  he'T    IftOQ  XiOwnAhimtelf 

JVUliam  Walker^       *  Seal.  *    &c.  (ihc  bill 

for  *  #  #  #     penal  bc'in^- 

Walker  &f  Garland:'  i»  th»t  form . ) 

Attest  y antes  P.  Garland. 


4C 


Without  con« 
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OcTOBBB«  The  MTtit  was  returned  by  the  sheriff  with  thi^eadoroe* 

1807.  ment,  "  Executed,  and  Samuel  Shelton  bail;"  but  the  ckrk 

^— -> '  certified  at  the  foot  of  the  record  that  no  bail-bOnd  xv(U  re- 

Shbltoh  turned  with  the  writ, 

againtt  The  declaration  was  against  William  Walker  and  Clifton 

Pollock  Garland^  late  merchants  and  partners,  under  the  firm  of 

^  ^^-  •  Walker  &f  Garland;  dnd  charged  that  William  Walker  for 

Walker  i^  Garland  bound  himself^  &c.  (according  to  the 

ftSlSL^Tvcr-  ^^™*  ^^^^  ^^^  P^"«*)  ^"^  *^?  neither  Uie  said.^o/ter  fcf 
ments,  was  Garland  nor  either  of  them  had  paid,  &c.' 
adjudged  to  At  rules  in  the  clerk's  office  in  April  1 804,  the  suit  aba- 
enUn^U^'t  ^^^  ^  *^  ^^^  defendant  Walker  by  his  death:  and  the  re- 
maintain  the  ^^^^  proceeds  to  state  that,  ^^  the  sheriff  having  returned 
action.  that  he  had  duly  executed  the  writ"  a  common  order  was 

If  the  sheriff  entered  against  the  defendant  Gawland  and  Samuel  Shel' 
returns  a  *  ton  the  bail  for  his  appearance,  which  was  confirmed  at 
^a'  ^^i^^iT  ^^  rules  in  May  following,  and  a  final  judgment  entered. 
nflTOf*of  the*  Samuel  Shelton^  the  appearance  bail,  obtained  a  superse* 
appearance  deas  to  this  judgment,  from  one  of  the  Judges  of  this 
bail,  but  does  court  ;—alledging,  in  his  petition,  "that  he  never  was  bail 

bail-bmS*  w^  "  ***  ^^^  ®^*^>  ^^^^  ^^  never  entered  into  a  bail-bond;  nor 
a  copy  there-  ^^  ever,  in  the  most  distant  manner,  authorized  the  sheriff 
of;  to  tlie       "  to  consider  him  as  bail."— 

clerk's  office, 

the  wrk  ^*  Nicholas^  for  the  plaintiff  in  error,  contended,  1 ,  that  the 
judgment  bill  penal  appearing  on  the  record  to  have  been  signed  by 
ought  not  to  William  Walker  "  for  Walker  £s?  Garland^^^  and  not  by  both 
a?a1nst^Uie  the  partners^  they  could  not  bo^h  be  bound;  and  cited 
defendant  Gwy//im'*^dition  of  Bacon^s  Abridgment,  (Title  Err- 
and 6ailt  but  chants  and  Merchandize)  to  show  that  one  partner  cannot 
def*"  d  ^t**  ^*"^  another  by  signing  a  bond,  (a)  He  observed  that  this 
and  the  ^^^  presented  the  doctrine  in  a  very  strong  point  of  view ; 
sheriff.  for  the  suit  had  abated  as  to  Walker^  (who  signed  the  ob- 
it Mmw  that,  ligation,)  and  judgment  had  been  obtained  against  Gar« 
?*^«J^  *  .  landy  (who  had  never  signed  it,)  and  his  bail. 
interediV*  ?*  Judgment  was  not  properly  entered  against  Shelton  as 
the  clerk's  bail,  no  bail-bond,  nor  copy  thereof,  having  been  return* 

office  a||;ainst  ed. 

dll^t^dbail,  T^^  Revised  Code  (1  vol.  p.  78,  ch.  66,  sect.  26.)  re- 
a  copy  of  the'  q^^^s  a  copy  of  the  bail-bond  to  be  returned  by  the  she- 
bail-bond  riff,  together  with  the  writ. — The  motive  of  the  Legisla- 
hSertedi*^  tnre  was  to  gujird  against  fraud; — ^that  a  record  of  the 
the  record.  *^*l*s  responsibility  shoidd  be  filed: — otherwise  the  shc- 
riff  might,  by  collusion  with  the  plaintiff,  make  a  man  bail 
rwmv^^cl-  ^^^  was  not. — In  this  case,  a  man  who  was  ignorant  that 
MB,  r  Term.  ^^  ^^^  ever  been  considered  as  bail,  has  had  a  judgment 
H«|>.  207.       entered  against  him. 
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Where  an  ^cr-judgixient  is  rendered,  the  bail-bond  is    Octobek, 
an  essential  part  of  the  record,  and  ought  to  be  inserted  by      1 807* 
the  clerk.~*This  judgment  is,  therefore,  erroneous,  be-   ^— y—— ^ 
cause  it  does  not  legally  appear  that  Shelt07i  ever  was  bail,    g 

It  may  be  said,  that  this  objection  is  dehors  the  record:      againtt 
but  surely  it  is  not. — When  we  apply  for  a  supersedeas,    Pollock 
we  have  a  right  to  insist  on  the  production  of  every  thing       ^  ^•• 
upon  which  the  clerk  founded  his  judgment. 

The  judges  of  the  District  Court  could  not  have  correc- 
ted the  error;  it  being  too  late,  after  the  judgment  ente- 
red in  the  office  had  been  confirmed,  and  a  term  had  elap- 
sed ;(^)  the  District  Court  having  power  to  correct  such  {b)  HalUyv. 
proceedings  in  the  clerk's  office  as  took  place  flft/rin^  the  Beard,  ^. 
preceding  vacation  onhj.(c) — Relief  must,  therefore*  be  ob-  ff'P'  ^.^"', 
tained  from  this  court  alone.  ^IK^L 

p.  78,  ch.  66, 
Cailj  for  the  defendant  in  error.  The  first  objection  •ect.  28. 
is,  that  one  partner  cannot  make  himself  liable  for  another. 
But,  in  this  country,  the  course  of  trade  is  very  different. 
The  custom  here  is,  that  the  planter  sells  his  tobacco  to 
the  merchant ;  the  merchant  is  his  banker ;  and  the  mercan- 
tile company  is  responsible.  The  planter  wishes  a  bond  from 
the  company.  Where  only  one  of  the  company  resides  here, 
and  the  rest  on  the  other  side  of  the  Atlantick,  one  only 
can  sign  the  bond.  The  course  of  trade,  therefore,  is,  that 
one  partner  may  bind  the  rest.  If  the  law  of  England  was 
positive  against  it,  the  law  would  be  different  here,  for  the 
case  of  Rose  o.  Miirchie^  2  Call  409,  proves  that  the 
course  of  trade  alters  the  rules  of  law. 

I  do  not  say  that  one  partner  can,  for  land  bought  by 
him,  bind  the  rest.  Why  t — Because  such  a  purchase  is 
not  in  the  course  of  trade.  But,  if  he  buys  a  hogshead  of 
tobacco,  the  case  is  otherwise.  If  a  partner  gives  a  bond 
not  in  the  course  of  trade,  the  other  partners  may  object 
to  it ;  but  he  who  makes  the  objection  must  support  it. 

The  second  question  is  concerning  the  responsibility  of 
Shelton  as  baiL 

On  this  point  it  is  to  be  observed,  that  the  return  of  the 
bail-bond  is  not  the  foundation  of  the  judgment.  His 
responsibility  accrued  from  his  becoming  bail,  and  the 
sheriff's  return  that  he  was  so;  and  his  signing  the  bond 
was  sufficient,  whether  the  sheriff  returned  it  or  not.  The 
sheriff's  returning  a  copy  is  not  for  the  benefit  of  tSe  bail, 
but  of  ihtplatnttff\  that  he  may  inspect  it,  and  see  whether 
the  bond  was  legally  taken,  so  as  to  bind  the  bail.  The 
plaintiff  has  his  choice,  either  to  proceed  against  the  bail 
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October, 
1807. 


Shelton 

against 
Pollock 


without  the  copy,  or  against  the  sheriff  for  failing  to  re- 
turn It. 

Take  the  record,  without  the  clerk^s  certificate^  and  all 
IS  regular.  If,  therefore,  the  certificate  contradicts  the 
record,  it  is  not  admissible ;  for  Shelton  has  not  a  right  to 
aver  anything  contrary  to  it,  and  the  clerk  cannot  be  per- 
mitted by  his  certificate  to  impeach  his  own  record. 

But,  the  certificate  is  that, "  no  bail-bond  was  returned ;" 
not  that  no  copy  of  the  bail-bond  was  returned.  A  copy^ 
therefore,  might  have  been  returned ;  and  every  inference 
in  favour  of  a  judgment  is  to  be  made  by  the  Court  of 
Error. 

If,  however,  Shelton  is  an  injured  man,  he  must  look  to 
the  sheriff  for  redress,  and  sue  him  for  his  false  return; 
but,  I  suppose,  the  fact  is,  that  the  sheriff,  at  this  moment, 
has  the  bond  in  his  pocket. 

Nicholas^  in  reply. 

Mr.  Cai/contend£f,  that  the  course  of  trade  will  control 
the  principles  of  law ;  but  the  case  of  Rose  v.  Murchie  does 
not  go  that  length.  Chitty,  on  Bills  of  Exchange,  shows 
that,  in  England,  the  usage  of  merchants  could  not  put 
promissory  notes  on  the  same  footing  with*  inland  bills  of 
exchange,  until  the  statute  of  Anne  was  passed. 

I  doubt,  however,  whether  there  has  been  any  such 
course  of  trade.  The  planters  have  been  generally  in- 
debted to  the  British  merchants ;  not  e  contra*  But,  at 
any  rate,  the  reason  as  to  foreign  merchants  does  not  ap- 
ply in  this  case ;  for  both  the  obligors  resided  in  the  county 
of  Albemarle. 

The  bond  was  only  a  personal  undertaking  by  Walker^ 
for  Walker  &f  Garland;  not  a  bond  of  Walker  &f  Garlands 
Neither  the  bond  nor  the  declaration  states  them  to  have 
bound  themselves  by  means  of  Walker  one  of  the  partners: 
but  he  binds  himself  to  pay.  The  burthen  of  proof  lies  on 
the  plaintiff  to  show  that  the  bond  was  given  in  conse- 
quence of  a  partnership  transaction,  and  in  the  course  of 
triide;  it  h^xn^^  prima  facie^  a  personal  undertaking. 

As  to  the  2d  point — ^This  record  ought  not  to  be  con- 
sidered as  in  ordinary  cases.  The  proceedings  having  not 
been  in  court,  but  altogether  in  the  clerk^s  office,  all  the 
documents  which  he  acted  upon  ought  to  have  been  insert- 
ed in  die  record. 

I  do  not  say  the  return  of  the  copy  of  the  bail-bond 
binds  the  bail;  but  I  say,  his  giving  the  bond  binds  him, 
and  the  clerk  has  no  evidence,  but  the  copy's  being  re- 
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turned,  which  can  justify  him  in  saying  there  is  an  ori- 
ginal. 

If  the  sheriff  does  not  return  a  copy  of  the  bail-bond, 
he  is  to  .be  considered  as  the  bail  himself,  and  may  de- 
fend the  suit^r^f)  The  judgment  was,  of  course,  erroneous, 
because  the  clerk  ought  to  have  entered  it  against  the  de- 
f(^dant  ai  •  d  sheriff;  not  against  the  defendant  and  bail ;  and 
such  is  the  constant  practice  in  such  cases* 

Wednesday^  Oct.  XAeth.  The  President  delivered  the 
opinion  of  the  court  consisting  of  all  the  Judges,  ^^  that 
*^  there  was  error  in  this;  that  the  declaration  was  not 
^^  sufficient  in.la\y  to  maintain  the  action  against  Walker 
<^  ^  Garland  jointly,  on  a  bond,  as  stated  in  the  declara- 
^^  tion,  in  the  singular  number  and  binding  on*  Watker 
^*'  only 4  and  also  in  this;  that  the  sheriff  not  having  re- 
^*  turned  the  bail-bond  given  by  the  appellant  (if  any  bond 
*^  was  by  him  given)  for  the  appearance  of  Clifton  Garland^ 
**  or  a  copy  thereof,  to  the  clerk's  office  before  the  day  for 
*^  the  appearance  of  the  said  Garland  in  the  said  office  to 
^^  the  suit  of  Pollock  &f  Com  according  to  law,  judgment 
^^  ought  not  to  have  been  entered  against  the  appellant  as 
^^  bail  for  the  appearance  of  the  said  Garland^  but  against 

the  sheriff*  for  not  returning  the  bail-bond,  or  a  copy 

thereof,  according  to  law." 

A  question  was  raised  by  Mr*  Call  whether  the  suit 
should  not  be  sent  back  for  farther  proceedings*  He  con- 
tended that  by  amending  the  declaration  and  averring  that 
the  bond  was  given  by  Walker  for  himself  and  Garland^ 
-with  Garland^ 8  consent^  the  plaintiff  might  recover.  The 
court  gave  no  opinion  on  this  point;  but  observed  that, 
where  the  declaration  was  defective,  it  was  the  constant 
practice  of  this  court  to  reverse  tl^e  judgment  altogether, 
and  not  to  direct  a  repleader*(if) 

The  judgment  was  therefore  reversed  in  toto* 


OCTOBBfty 

i8or. 


Shbltok 
agmntt 

Pollock 
O'Co. 


((/)RevtL 
Code,  p.  78, 
ch.  66^  aact. 

2r. 


(( 

(i 


(e)  Smith  X* 
WaUer,  I 
Wtah.  13d. 


Gathkight  against  MAiisaALL,  Executor  ^Rind* 

The  only  question  in  this  case  wa»,  whether  in  the  course 
of  administering  the  assets  of  the  decedent,  who.  was  a  ^  ^^ 
lawyer^  2l  debt  due  from  him  to  his  client^  for  money  col-  torney*to  his 
lected  upon  a  judgment^  but  of  which  collection  no  writ-  client,  for 


Wednefday, 
Oct,  14th, 

A  debt  due 
an  at- 
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OcTOftBft,    ten  acknowledgtpieot  appeared,  was  to  be  considered  as 
tSOT»       standing  on  the  footing  of  an  open  account  only,  or  as 
^— — V*— ^   being  of  equal  dignity  with  a  judgment-or  specialty. 
Gathricrt       "^^^  District  Court  of  Richmond  decided  the  .debt  to 
agaifut      be  of  the  same  dignity  with  other  open  accounts,  and  gave 
Marshal!,    a  judgment  in  favour  of  Gathrtght^  payable  when  assets 
^^^^^^  should  come  into  the  hands  of  the  defendant  to  be  admi- 
nistered; from  which  judgment  Gathright  appealed. 
money  col-  Nicholas  for  the  appellant  observed,  diat  the  principles 

lected  on  a  which  regulate  the  order  of  payment  of  a  decedent's  debts 
judgment,  is  ^^^  derived  from  the  common  law;  that  certain  debts 
simpte  con-^  though  not  secured  by  writings-were  preferred  to  speci- 
tract.  alties  on  accoimt  of  peculiar  reasons  and' circumstances; 

funeral  expenses,  for  example;  that,  according  to  the 
reason  of  the  case,  tio  debt  can  stand  on  a  higher  footing 
than  that  of  an  attorney  to  his  client ;  that  in  this  case,  the 
claim  was  founded  on  a  judgment  ;•— 4he  records  were  to 
be  resorted  to  for  its  establishment,  and  the  Act  of  Assem- 
{a)  Revd.       ^ty  g^^^  ^  summary  recoveiy  by  motion.(a) 
Code,  1  vol.        In  the  case  of  Eppes  and  others  v.  Randolph(l>)  certain 
p.  97.  c\i.Tlt  simple  contract  creditors  were,  for  special  reasons,  put  on 
(3)  2  Calli      ^^  footing  of  bond  creditors. 

188. 

Judge  Lyons.     Was  not  that  in  a  Court  of  Equity  f 

Nicholas.  The  same  rule  as  to  dignity  of  debts  applies 
in  both  courts — ^The  peculiar  remedy  by  motion  by  virtue 
of  the  Act  of  Assembly  furnishes  another  reason  for  con- 
sidering this  claim  as  superior  to  an  ordinary  simple  con« 
tract*  The  doctrine  is  laid  down  in  4  Bac.  Abr.  (Gwyl« 
lim's  ed.)  471,  472,  that,  where  a  particular  remedy  is 
given  by  statute,  it  is  considered  as  proceeding  on  a  re« 
cord,  because  the  statute  is  a  rscord  of  the  highest  dignity* 
In  certain  cases  too  the  court  regards  a  simple  contract 
debt  as  due  by  record,  in  order  to  take  it  out  of  the  Act 
of  Limitations.  They  may,  therefore,  by  parity  of  rea- 
soning, regard  it  as  such,  in  order  to  affect  its  dignity  in 
the  order  of  payment,  where  it  would  be  equitable  to  do  so. 

Randolph^  for  the  appellee,  thought  the  point  too  plain 
against  the  appellant  to  require  an  argument* 

Thursday^  Oct.  15^A— -The  judgment  of  the  District 
Court  was  unanimously  affirmed ;  all  the  Judges  bsing 
present. 
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Cjiingan  &  Atcheson  against  Nicholson's  Executors*    Octobsk, 

«  1807. 

yohn  Crinffan  and  William  Atcheson  filed  their  biH  in  the  *'—~vt^ 
late  High  Court  of  Chancery,  stating  that  they  were  co»      FritUry 
partners  with  George  Nicholson  in  a  rope-walk,  the  acite  of  Oooier  I6th. 
which  was  purchased  in  the  year  1791,  by  tiie  said  Ni- 
cholson, for  and  on  behalf  of  the  company,  of  IVimam  ^J^^^j^ 
Mayo;  but  the.  deed  for  the  same  was  taken  by  him  to  decreed,  at 
himself  only;  that  the  said  Nicholson,  being  the  acting  tJie  instance 
partner  who  managed  the  business,  and  wishing  to  live  ^^  ®"*  ®^^!^ 
near  the  rope-walk,  proposed  to  them  to  let  him  have  a  g^  ^^^   ^ 
small  slip  of  the  land,  piz.  2  3-4  acres,  for  his  residence;  having 
to  which  they  assented,  and  signed  an  agreement  to  that  ***=jn  vacated 
effect,  as  they  chose  him  to  reside  near  the  scene  of  busi-  JJ"^ .  Jhc  ' 
ness ;  that,  nevertheless,  he  never  built  or  resided  thereon,  other  (at 
but  purchased  at  another  place,  and  all  parties  considered  whose  re- 
the  agreement  for  the  2  3-4  acre^  at  an  end,  and,  there-  ?"^*V  *"*^ 
fore,  Nicholson  never  had  them  surveyed  and  laid  off,  nor  commoda- 
paid  or  offered  to  pay  the  plaintiffs  any  thing  for  them,  tion,  it  wa« 
nor  charged  himself  with  them  in  the  company's  books ;  ^Pf^'^^y . 
but  built  a  house  for  the  company's  negroes  on  them,  the  fo^icwi^"*^ 
expense  of  which  he  charged  to  the  company;  and,  in  an  time  ne^lec 
estimate  afterwards  made  by  him  of  his  private  property,  ted  to  carrj 
this  slip  of  l-uid  was  not  included ;  nor  does  he  except  *'  *"*?  ^^^^ 
them  when  mentioning  in  his  will  that  the  lands  of  the  ^^*cular  ^ 
company  suxkI  in  his  name :  that  the  whole  property  had  Acts  (though 
be^n  sold  by  the  executors  since  the  death  of  Nicholsofi;  without  any 
and  that  they  refused  to  pay  to  the  plaintiffs  thgir  propor-  ment'uiidef " 
tions  of  the  proceeds  of  the  said  2  3-4  acres.  seal)  that  he 

The  plaintiffs  therefore  prayed  to  be  let  into  their  pro-  considered  it 
portions  of  the  ssdes,  as  if  the  agreement  had  never  exist-  **  ^"^f  >»• 
cd ;  that  it  might  be  delivered  up  to  be  cancelled,  as  having  ^^^  "* 
been  vacated  and  abandoned  by  all  parties ;  and  for  gene- 
ral relief,  &c. 

The  written  agreement,  under  the  hands  and  seals  9f 
the  parties,  and  bearing  date  in  July  1792,  i^  in  the  fol- 
lowing'words:  ^^  Whereas  George  Nicholson  hath  notified 
^^  to  us  his  wish  to  have  part  of  the  land,  purchased  for 
^^  the  use  of  the  rope-walk  company  from  William  Mayo, 
*'^  laid  off  for  the  purpose  of  building  a  dwelling  house-, 
*^,and  that  the  ^aid  land  shall  be  vested  in  him  in  fee  sim- 
*'  pie.  We,  William  Atcheson  and  John  Cringan  ^  agree 
^^  that  the  said  land  be  laid  off  in  manner  foIlown% :  viz* 
*'*'  Beginning,  &c«  which  shall  be  valued  agreeable  to  the 
'*  original  cost  of  the  whole,  which  valuation  the  said  A^i- 

3  L 
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OoTOBs«»   "  ckokon  ahaU  pay  to  the  said  rope-walk  company.*'  This 

1807.  inatrument  was  attested  by  one  witness  only. 
^^"V"— '  The  defendants  in  their  answers  admitted  that  the  land 
Ckimoan  &  ^*®  never  laid  off ^  nor  valued^  nor  paid  for  hy  Nichoiaotiy 
Atchbson  nor  charged  to  him  in  the  company's  books ;  that  the  drvel- 
againtt  ting  house  mentioned  in  the  agreement  was  intended  tor 
Nicholson's  Jilichokon^s  own  residence,  and  that  the  puiport  and  object 
xccutors.  ^£^^  agreement  was  that  he  should  reside  therein;  at 
least  (they  say)  "  they  have  no  reason  to  think  othervnse/^ 
that  he  never  built  such  a  house  thereon,  nor  ever  resided 
there,  but  afterwards  purchased  a  house  convenient  to  the 
rope-walk,  in  which  house  he  resided  till  he  went  to  Ma- 
deira in  1802,  whence  he  never  returned;  that,  after  the 
said  purchase,  he  built  the  brick  house  mentioned  in  the 
bill,  as  a  lodging  house  for  the  -slaves  employed  at  the 
rope-walk,  the  expense  of  which  he  charged  in  the  books 
of  the  company  to  the  g^eral  account  of  improvements,'---^ 
that  he  made  an  estimate  of  his  property  in  which  the  lot 
of  2  3-4  acres  is  not  particularized^  though  he  might  or 
might  not  have  intended  to  comprehend  it  under  the  item 
of  ^^land  and  wharfo  at  Rockefs;^^  that  there  is,  also,  a 
clause  in  his  will  dated  March  12th,  1802,  wherein  he 
says,  ^  the  le^l  estate  in  the  lands  and  tenements  belong- 
^^  ing  to  the  rope-wqlk  concern  is  only  in  me,  although  the 
"  before  named  John  Cringan  and  William  Atcheson  are 
^  each  entitled  to  one  fifth  part."  They  likewise  admitted 
that,  after  their  testator's  death,  viz.  in  1803,  the  com- 
plainants and  defendants  caused  the  rope-walk  tenement, 
including  the  lot  in  dispute,  to  be  divided  into  twenty-two 
lets,  and  sold  the  same  at  publick  auction,  on  credit,  in 
order  to  enhance  the  value;  and  that  the  lot  in  question, 
including  the  house,  sold  for  about  ;f  1300  or  ^  1070,  ex- 
clusive of  the  cost  of  that  house;  the  original  cost  of  the 
lot,  in  proportion  to  the  whole,  being  about  jf  27  1 0  O  only. 
After  admitting  these  facts,  they  declare  that  they 
have  no  knowledge  that  their  testator  ever  consented  to 
vacate  and  annul  the  agreement;  and  that  neither  of  them 
ever  saw  it  until  after  his  death.  Andreiv-  Nicholson  one 
of  the  executors  states  that  he  was  informed  of  it  by  him 
in  his  lifetime;  and  that  he  believed  that,  after  the  pur- 
chase of  the  house  near  the  rope-walk,  the  agreement 
was  coi^dered  as  vacated ;  Init  he  has  no  foundation  for 
his  beliw  from  anything  he  ever  heard  his  testator  say  on 
the  subject*  Thomas  Nicholson  the  other  executor  says 
he  knows  nothing  of  his  testator's  ever  having  consented 
to  vacate  the  agreement:  on  the  contrary,  he  has  reason 
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to  believe  H  never  was  vacated,  because  he  resnembera  his    Octobsk, 
testator,  when  about  to  remove  to  the  house  he  had  pur-       1807. 
chased,  asked  him  to  walk  with  him  to  view  that  part  of  ^      y     "' 
the  rope*walk  tenement  wluch  he  had  purchased  to  buQd  cbxnoah  & 
on;  and  that,  a  few  days  before  his  departure  for  Ma-  *  Atchbsov 
deira,  he  heard  him  direct  his  clerk,  Richardson  TayioTy       ogmtut  ^ 
to  set  up  posts  or  stones  as  marks  at  each  comer  of  the    e^,JJ^,J/ 
ground* 

The  deposition  of  Richardson  Taylor  agrees  with  the 
last  mentioned  allegation,  and  states  that  NichoUon^  the 
descedent,  gave  him  a  memorandum  of  the  bounds  in  wri- 
ting, which  he  mislaid,  and  therefore  did  not  perform  his 
directions ;  but  that  he  well  recollects  their  corresponding 
precisely  with  the  written  agreement;  that  NichoUon 
told  him  that  that  paft  of  the  ground  was  his  private  pro*- 
perty,  and  that  he  wished  the  boundary  lines  fixed,  so  as 
to  show  what  part  belonged  exclusively  to  himself;  that 
NichoUon  bad  repeatedly  informed  him  of  the  same  thing; 
that,  in  the  year  1801,  part  of  it  was  sown  in  clover  a<  his 
expense ;  and  that  he  is  well  convinced,  from  their  fre- 
quent conversations,  that  NichoUon  did  claim  and  consi- 
der that  part  of  the  rope-walk  tenement  as  his  own* 

■  Call^  for  the  appellants.  The  agreement  was  founded 
on  the  condition  of  NichoUon^ s  residing  on  the  land  which 
he  failed  to  da*  A  condition  is  binding  in  equity,  though 
not  expressed  in  the  writing ;  it  being  a  fraud  on  the  con- 
tracting parties  not  to  perform  the  condition  intended:  the 
doctrine  is  laid  down  in  C<7«  lAtt.  that  if  a  woman  enfeoffs 
a  man  with  a  viezv  to  a  future  marriage,  and  it  never  takes 
pface,  the  feoffment  is  void.  But  here,  one  of  the  expres- 
sions in  the  written  articles  is,  *'^for  the  purpose  ofbuHd- 
tng  a  dwelling  house*'^  This  shows,  with  sufficient  clear- 
ness, that  such  a  condition  was  in  fact  annexed  to  the  con- 
tract* It  is  also  established  by  the  admissions  in  the  an- 
swers ;  the  bill  charging  that  the  only  object  w^  to  accom- 
nKxlate  NichoUon  with  a  residence  convenient  to  the  rope- 
walk,  in  order  that  he  might  pay  the  more  attention  to  the 
company's  business ;  and  the  answers  not  denying  this  to 
be  true. 

Yet  he  never  built  the  house,  and  never  went  to  live  on 
the  land :— 4he  contract  was,  therefore,  vacated  and  aban- 
doned* 

That  such  was  NtchoUorCs  own  idea  is  proved  from  all 
the  circumstances  of  the  case* 
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OcTOBBtt,        I.  Though  the  contriwrt  was  in  1792,  no  survey  of  the- 
180r«       2  3-4  acres  was  ever  made.    It  may  be  objected  that  he 
— ^  had  the  iegal  estate  in  the  whole  land : — but  the  bounda- 
..  ries  of  his  equitable  estate  in  the  2  3-4  acres  ought,  never- 
xicHeroM  th.eless,  to  have  been  ascertained.     2.  He  never  paid  any 
a^ai/ut      thing  for  it;  never  charged  himself  with  it,  either  in  the 
NicHOM0N*8  company's  books  or  his  own;  but  gave  a  mere   exfiarte 
Executow.    direction  *to  one  of  his  clerks  to  go  and  set  up  posts,  as  the 
boupds  of  the  2  3-4  acres,  which  he  had  no  rig^t  to  do. 
3.  The  agreement  was  never  recorded.    4.  Long  after  this 
pretended  purchase,  Nicholson  builds  a  tenement  to  accom- 
modate the  labourers  in  the  rope-walk,  and  builds  it  on 
these  2  3-4  acres.     This  proves  that  he  considered  that 
lot  as  the  property  of  the  company,  since  he  built  a  house 
belonging  to  the  company  upon  it.     If  the  land  had  been 
his,  the  coinpany's  house  must  have  been  taken  down,  at 
the  expiration  of  the  partnership,  and  removed.  5.  A  week 
or  two  before  Nichokon.  left  this  country,  he  takes  an  es- 
timate of  his  property,  and  does  not  include  this  land.    It 
may  be  said  it  was  comprehended  under  the  words  *^  lands 
**  and  wharfs  at  Rocket's ;"  but  this  cannot  be ;  for  he  rates 
the  vahie  of  the  lands  and  wharfs  at  Rocket's  at  ;^]000; 
yet  this  lot,  exclusive  of  the  wharfs,  sold  for  ;^1300  and 
more.    6.  There  is  something  particular  in  the  language 
of  his  last  will  and  testament.     He  says  ^^  The  legal  estate 
in  the  lands,  &c.  is  only  in  me,  &c."  When  a  man  was  pi- 
ously bent  upon  giving  others  their  rights,  as  he  appears  to 
have  been  when  this  clause  was  written,  it  is  inconceivable 
that  he  would  not  hiive  also  done  Aim^r^  justice,  and  made 
the  exception  in  his  own  favour,  if  he  had  considered  the,2 
3-4  acres  as  bis  property. 

The  answer  of  Artdrew  Nichobon  is  importimt.  In  his 
testator's  lifetime  he  conceived  the  written  agreement  va- 
cated. 

As  to  Richardson  Taylor's  deposition;  Lady  Lanesbo- 
{a)  2  Bro,  rovgh'^s  casfc(a)  proves  tfiat,  where  there  was  a  covenant 
Pari  Ctu€s,  to  renew  a  lease  at  the  end  of  twenty-one  years,  and,  from 
^  ^ ^'  circumstances,  the  contract  appeared  to  have  been  mutually 

abandoned,  expressions  of  the  covenantor  were  not  allow- 
ed to  be  set  up  for  the  purpose  of  reviving  it.     So,  here, 
it  would  be  monstrous  that  the  exparte  directions  of  Ni^ 
^  ehokon  should  be  set  up  r.s  evidence  of  his  title. 

His  conduct  had  previously  been,  per  se^  an  abandon- 
ment of  the  contract.  Though  no  particular  time  was 
mentioned  for  performance,  some  reasonable  period 
ought  to  be  fixed  within  which  it  should  have  been  ful- 
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fiUecL  (b)    Here  Nichoism  suffered  ten  years  to  elapse*    OcrottCB, 
But  the  reason  for  dismissing  the  bill  in  the  case  cited       1907» 
from  Broxvn^s  Pari.  Cases  was  understood  to  be  that'  from  ^      y      ^ 
the  year  1714  to  1722  was  too  long  a  time  after  which  to  Crincaw  & 
demand  execution  of  the  agreement*  Atcheson 

Capeland^  for  the  appellees*    Mr.  CalFs  whole  argument  ^'^cwiwa  *' 
is  founded  on  supposing  die  consideration  of  the  agree* 
ment  to  be,  that  Nicholson  was  to  build  a  house  and  reside 
in  it*     But  there  is  no  such  stipulation  in  the  agreement*  (^)  Johntton 
Nicholson  only  notified  diat  he  wanted  that  Uind  for  that  ^^^Tne 
purpose*     Suppose  he  had  mentioned  in  the  contract  with 
Mayo  that  he  bought  the  land  tor  a  rope-walk,  and  yet  had 
never  built  a  rope- walk ; — -would  this  have  set  the  contract 
aside  ? 

The  case  of  a  wom&n  making  a  feoffment  in  consideration 
of  marriage  has  been  mentioned*  In  that  case  there  must 
have  been  proof  of  the  contract  of  marriage,  and  that  the 
feoffment  arose-  from  it:  but  here  there  13  no  proof  that  the 
stipulation  pretended  to  be  the  foundation  of  the  agree- 
ment actually  existed* 

It  is  said  that  Nicholson  never  paid  the  money*  Why 
did  they  not  compel  him  to  pay  it?— That  he  never  enter- 
ed it  on  his  books*  This  was  a  mere  omission,  and  proves 
nothing.  That  he  hever  had  the  2  3-4  acres  surveyed. 
Was  it  more  the  duty  of  Nicholson^  than  of  the  other  part- 
ners, to  have  made  the  survey?  The  lines,  in  this  case, 
were  so  plainly  described  there  was  very  little  necessity 
for  a  survey. 

But  the  agreement  was  not  recorded!  ■  It  would  hare 
been  an  absurdity  to  record  it ;  because  Nichohon  had  a  Ic- 
gal  estate  in  the  whole  land,  and  their  eqtntMe  estate  in 
the  2  3-4  acres  was  relinquished  by  the  agreement  under 
seal. 

This  lot  of  ground,  however,  was  not  included  in  Ni- 
chokon^s  estimate  of  his  property !  If  a  man,  in  making 
an  estimate  of  his  property".  Omits  a  part,  though  the  deeds 
are  in  his  desk,  does  this  omission  affect  his  title  ? 

It  is  urged  too  that  he  estimated  all  his  property  at 
Rocket's  at  ^1000  only.  The  smallness  of  this  estimate 
is  not  to  be  wondered  at;  there  having  been  a  prodigious 
rise  in  the,  value  of  property  about  Richmond  since  diat 
time. 

A  particular  expression  in  his  last  will  is  also  relied  on. 
But  it  is  evident  he  wns  there  speaking  only  of  the  com- 
pany's property  at  the  time  of  making  the  wU%  not  at  all  of 
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0«T0BB8,    the  2  3-4  acres  which  had  beei^hb  own  sepa»ite  property 

1807.      for  ten  years  before.    One  of  the  executors,  in  his  answer, 

^— V"— '  says,  that  he  frequently  «poke  of  the  property  as  his  own  ; 

Crincan  &  and  iff cAarAon  Taylor^ s  deposition  is  to  the  same  purporu 

Atchbson  -'  V 

againMt  ^  Warden^  for  tfee  appellants,  in  reply,  urged  the  great 
■^E^^^^tow"  advantages  which ^ould  have  arisen  to  the  partnership 
from  Nicholson^ 9  residing  on  the  land  near  the  rope-walk, 
and  being  thereby  enabled  the  better  to  attend  to  the  bu- 
siness; and  ccmtended,  therefore,  that  the  words  of  the 
agreement  ought  to  be  understood  as  binding  him  to  build 
'  a  house  and  reside  in  it  himself  for  that  purpose.  The 
value  of  properdin  Richmond  had  greatly  increased:  the 
erection  of  the  rope- walk  had  considerably  enhanced  the 
value  of  the  whole  16  acres.  Yet  he  was  to  have  the  2  3-4 
acres  at  the  original  price*  This  shows  that  they  nmst 
have  had  in  view  his  building  a  house  and  residing  in  it ; 
in  consideration  of  which  they  consemed  to  make  so  great 
a  sacrifice. 

A  strong  circumstance  to  prove  that  Nicholson  abaadon- 
ed  the  contract  and  considered  it  as  vacated,  was  his  having 
built  a  house,  for  the  use  of  the  company*^  negroes  on  the 
2  3-^  acres,  and  charged  them  with  the  price  of  the  buUdingm 
This  evinces  that  the  house  was  regarded  by  him  as  be- 
longing to  the  company;  and,  if  the  house  was  theirs,  the 
land  on  which  it  stood  was  theirs  also. 

Mr.  Copeland  asks  why  did  not  Cringan  &f  Atcheson 
compel  Nicholson  to  pay  the  mmiey^ — ^The  answer  is  plain* 
Because  they  saw  he  had  abandoned  the  contract.  He 
says  too  there  was  no  need  of  a  survey,  the  boundaries 
being  sufficiently  plain.  But  those  boundaries  might  have 
contained  more  than  2  3-4  acres  of  land  ;.it  was  necessary, 
therefore,  to  run  the  lines,  in  the  directions  called  for, 
so  as  to  contain  no  more.  Since  Cringan  was  a  profes- 
sional man,  Atcheson  lived  at  Norfolk^  and  Nicholson  was 
the  superlntendant  of  all  the  business  of  the  company,  he 
ought  to  have  had  the  survey  made,  if  the  bargain  had  not 
been  abandoned. 

With  respect  to  the  expression  in  the  wi//,— «fter  the 
marks  of  abandonment  which  appear  in  the  case,  the  court 
should  consider  him  as  speaking  of-  the  whole  16  acres  ; 
and,  as  to  his  estimate  of  his  property ,^->it  ought  to  be 
understood  that  he  was  valuing  only  the  property  which 
he  held  severally^  without  any  other  person^s  having  a 
share.  According  to  this  interpretation  of  the  will  and 
of  the  estimate,  both  will  be  rational  and  sensible. 
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CaHi  on  the  same  aide,  cited  10  Co.  Rep.  42,  to  show    Octobb«9 
that  at  law  as  executory  contract  will  be  avoided  by  non       1807. 
performance,  although  the  legal  estate  is  conveyed;  and  ^— — y~-^ 
the  argument  is  a  fortiori  where  no  conveyance  has  pas-  c«iiigan  & 

sed.  ArcHESot? 

The  contract  here  was  clearly  conditional  ;(c)  and  was       agahat 

vacated  by  the  delay  to  complete  it.(^)  ^E^xecutore^^^^ 

Copehnd  observed  that  the  contract  was  completed 
when  the  writing  was  signed ;  the  legaA  estate  in  the  whole  . .  piowden 
bbing  in  NichoUon^  and  no  farther  writings  being  neces-  y^^  30.  Dyer 
sary ;  that,  if  he  had  died  the  next  day,  the  contract  would  TO,  pi.  46. 
have  been  in  force;  and  that  there  was  no  intimation,  in  (^5Vin.534, 
ki9  lifetime^  on  the  part  of  Crinffan  &?  Atcheson^  that  they  ^'^<^  ^**' 
considered  the  contract  not  in  force.     Why  did  they  not  y'^^  j^^  735^ 
aue  for  the  money  for  which  they  sold  the  lot  of  2  3-4  1  Fonb.  384. 
acres  to  Nicholson^  mstead  of  bringing  diis  suit  "for  the 
sum  for  which  it  was  sold  since  his  death.'  The  great  rise 
m  the  value  of  property  here  is  the  true  cause  of  this  suit. 
If,  instead  of  jf  25,  the  16  acres  had  originally  cogt  £700 
they  would  perhaps  have  sued  him  in  his  lifetime  on  the 
coniractj  and  this  suit  would  never  have  been  brought. 

*  Where  is  the  evidence  that  Nicholson  agreed  to  build  a 
dwelling  house  ?  The  executors  only  conjecture  it.  As  to 
his  building  a  house  upon  tfie  land  for  the  company ;  the 
cost  of  that  house  was  only  charged  in  the  general  account 
of  improvements.  There  was  no  difference  between  his 
doing  this,  and  his  taking  the  company's  money  and  pay- 
ing for  it.  His  failing  to  correct  it  by  a  counter-entry  is 
no  proof  that  he  did  not  intend  to  do  it  afterwards. 

Friday^  Oct.  16th — ^The  Jtidges  delivered  their  opinions. 

•  Judge  Tucker  after  statitig  the  case,  in  substance  as  it 
has  been  stated  by  us,  said ;  The  object  of  this  suit  is  to 
set  aside  and  annul  an  agreement,  in  writing,  and  under 
seal  of  all  the  parties,  (in  obtaining  which  no  fraud  or  cir- 
cumvention is  suggested,)  on  the  ground  of  its  being  aban- 
doned and  vacated  by  the  general  consent  and  agreement 
of  all  the  parties  thereto.  The  proofs  on  which  they  rely 
are  the  several  circumstances  beforementioned. 

That  circumstances  MAT  amount  to  conclusive  evidence 
of  a  general  abandonment  of  an  agreement  by  all  the 
parties  thereto  is  proved  by  lady  Laneshor oughts  case,  (2 
Brown's  Pari.  cas.  116.)  relied  on  by  Mr.  Callj  and  cited 
by  Powell  on  contracts,  41 3,  414. 

In  that  case  the  lord  and  tenants  of  a  manor  entered  in- 
to an  agreement  for  enclosing  a  part  of  a  common ;  to 
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October,     efFectuate  nrhich,  the  lord  by  a  separate  instrument  had 
1807.       released  ea<ch  particular  tenant  from  all  quit-rents  and 

/ '    services ;  and  the  tenants,  by  another,  consented  to  the 

Crivgan  &  ^'^closure,  and  released  their  right  of  common.     The  en- 
Atchesor    closure  was  begun;  but,  upon  some  of  the  hedges  being 
a^atMt  ^    privately  thrown  down,  and  other  obstructions  happening, 
^xecutws  '  ^^®  ^^^^  relinquished  his  design^  an4  the  tenants  conti- 
nued to  enjoy  their  right  of  common^  and  to  pay  their 
quit-rents^  and  to  do  suit  mul  service  in  the  same  man- 
ner as  if  no  such  agreernent  had  ever  been  made:  but  the 
instruments  which  had  been  executed  were  neglected  ta 
he  cancelled*     A  question  afterwards  arose,  between  the 
alienee  of  the  lord,  and  a  representative  of  one  of  the  te- 
nants, who  hdd  paid  quit^rent^  &c*  and  enjoyed  the  common 
for  five  and  twenty  years  after  the  agreement  entered  into, 
whether  these  subsequent  transactions  did  not  amount  to 
a  waiver  of  the  agreement;  and  it  was  held  they  did. 

In  this  case  the  circumstances  were  extremely  strong, 
and  the  conduct  of  the  parties,  on  both  sides,  such  as 
amounted  to  <!onclusive  evidence  of  a  mutual  intention  to 
abandon  the  agreement.  The  lord  desisted  from  his  un- 
dertal^ing  to,  enclose  the  common  which  he  had  actualty 
begun;  the  tenants  continued  to  enjoy  their  right  of  com^ 
mon  which  had  never  been  interrupted;  and  they  not  only 
did  suit  and  service  at.  the  Lord's  Court,  but  ptad  their 
quH-rentSy  as  if  no  such  agreement  had  ever  been  made ; 
and  this  state  of  things  continued  for  five  and  txveaty  years; 
after  which  it  was  held  that  the  tenant  could  not  be  per- 
mitted to  plead  this  dormant  agreement  in  bar  of  an  avow- 
ry made  upon  a  distress  for  arrears  of  quit-rents.  The 
f  case  before  us  appears  to  me  to  fall  very  far  short  o£  this. 
There  is  not  a  single  act,  word,  or  circumstance  proved 
on  the  part  of  the  complainants,  or  even  suggested  in 
their  bill,  to  show  that  they  ever  considered  the  agree- 
ment as  abandoned,  or  that  they  wished  or  meant  to  aban- 
don it,  so  long  as  Nicholson  lived,  nor,  in  fact^  until  after 
the  sale  of  the  property  by  his  executors.  Nicholson^  it  is 
true,  was  guilty  of  some  acts  of  neglect.  He  never  had 
the  ground  laid  off;  but  no  time  was  limited  Ibr  doing 
this ;  nor  is  there  anything  in  the  contract  to  show  that  it 
was  incumbent  on  him  to  do  it,  more  than  it  was  upon  the 
plaintiffs.  He  never  paid  the  money;  nor  was  it  ever  de- 
manded of  him:  he  purchased  another  house  near  the 
rope-walk,  and  resided  therein,  and  never  built  upon  the 
lot:  but,  although  the  motive  to  the  purchase  seems  to 
have  been  to  build  a  dwelling  house,  there  is  no  condition 
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ifua  he  shall  butld^  and  much  less,  that  he  was  to  reside    Ootobss* 
thereon.     He  might  have  sold  the  lot  the  next  moment;   ^    1807. 
for  he  was  to  have  it  in  fee-simple:  he  did  not  l)ave  the 
agreement  recorded  \  but  the  law  did  not  require  it,  even  CmxvoAv  fc 
if  it  had  been  a  conveyance,  except  as  a  protection  against    Atchbsoh 
creditors  and  subsequent  purchasers.     He  built  a  house  ^  ^ahMt 
upon  the  lot;  but  this  might  have  been  through  mistake    £xtsiiton. 
of  the  boundary  lines,  which  were  never  actually  extended 
until  after  his  death.     He  charged  the  expense  of  this 
house  to  the  general  account  of  improvements  in  the  com- 
pany's books.  This  might  have  proceeded  from  the  same 
mistake ;  or,  if  the  house  was  intended  for  his  own  bene- 
fit, the  error  in  charging  it  to  the  generd  account  of  im- 
provements might  have  been  corrected  by  a  single  entty : 
or  the  error  might  have  been  from  the  mistake  or  neglect 
of  his  clerk.     There  is  not  one  of  these  circumstances, 
however  strong,   which  might  not  have  received,  and 
which  do  not  admit  of  satisfactory'  explanation,  had  he 
been  called  upon  by  the  plaintiffs  in  his  lifetime,  or  had 
they   during  mat  period  done  anything  on  their  parts  to 
manifest  a  desire  of  rescinding  the  contract.    This  is  very 
different  from  the  doing  suit  and  service  and  paying  quit- 
rents  by  a  tenant,  as  well  as  enjoying  the  right  of  common 
by  a  tenant,  for  five^and^twenty  years.      None  of  these 
acts,  nor  their  ^^Vcr  could  be  mistaken;  nor  could  they 
be  founded  in  mistake. 

Before  I  proceed  to  consider  the  evidence  farther,  I 
shall  mention  one  or  two  other  cases,  which  have  been 
decided  in  the  High  Court  of  Chancery  in  £nglandonthe 
ground  of  abandonment.  The  first  is  that  of  a  covenant  in 
a  mortgage,  that,  if  the  estate  was  to  be  sold^  the  mortga- 
gee should  have  the  preference.  And,  after  the  death  of 
the  mortgagor,  his  heir  (knowing  nothing  of  the  contract, 
the  counterpart  of  the  mortgage  having  been  delivered  to 
the  attornies  of  the  mortgagee,  who  refused  giving  any 
copy,)  entered  into  an  agreement  for  the  sale  widi  a  person 
who  also  knew  nothing  of  it ;  and  the  mortgagee's  attor- 
ney insisted  on  payment  of  the  money  due^  on  the  ground 
that  the  security  was  insufficient  for  the  principal  and  in- 
terest, but  never  mentioned  the  mortgagee's  right  of  pre* 
emptiony  until  after  the  estate  was  sold.  And  it  was  held 
that  he  could  not  claim  to  the  prejudice  of  the  purchastr, 
or  of  the  heir,  after  having  so  long  a  time  in  which  he 
might  have  done  it  before  the  estate  was  sold.  9  Mod.  2, 
3,  cited  Powell  on  Contr.  421. 

3  M 
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OcTOBEb,        This  is  nothing  more  than  the  common  case  of  a  pur- 

1807.       chaser  without  notice  not  being  affe^d  by  a  latent  in- 

^-*-*V ^   cumbrance,  or  covenant  that  is  wilfully  withheld  frotn 

CKiHCA^t  h  '**"*»  ■*  ^  ^*^  ^^**^*     ^^^y  '^^^»  it  is  to  be  remembered 
ATCHcsoii    the  mortgagee  was  plaintiff,  and  equity  would  not  aid  him. 
againit  Again,  where  a  woman  by  a  marriage-contract  hath  an 

l^cHOLso!v's  exclusive  right  to  her  separate  estate,  but  permits  the  hus- 
**^**  "'  band  to  receive  the  rents  and  profits  of  it,  the  law  will  in- 
tend that  she  consented  tQ  the  husband's  receipt  of  them. 
Powell  i)*  Hankey^  2  P.  Wms.  82,  cited  Pow.  on  Contr. 
421.  But,  in  a  subsequent  case,  Lord  Hardwicke  deter- 
mined that  this  intendment  of  law  may  be  rebutted  by 
parolprooj.  1  Atk.  269. 

Now,  in  this  case,  the   evidence  of  ahandonmtnt  of 
this  agreement  is  merely  circt/m^f^mtia^      There  is  not 
a  tittle  of  evidence  of  any  intention  of  the  kind  on  the  part 
of  the  plaintiffs,  until  after  the  sale  made  by  the  executors ; 
and  the  presumption  arising  itova  the  circumstances  al- 
ready noticed  in  Nicholson^s  conduct  is  rebutted  by  the 
positive  testimony  of  his  brother,   Thomas  Nicholson^  in 
his  answer,  and  that  of  his  clerk,  Richardson  Taylor^  which 
is  too  strong  and  too  pointed  to  be  mistaken,  and  shows 
that  he  never  had  any  such  intention;  but,  on  the  contrary, 
that  to  the  latest  period  of  his  life  he  considered  the  pro- 
perty as  his  own ;  which  brings  the  case  within  the  reason 
of  that  of  Ridout  and  Lexms^  1  Atk.  269,  above  referred  to. 
On  the  ground  of  abandonment^  which  implies  in  this 
case  the  mutual  consent  of  both  parties  to  rescind  a  fair 
contract  deliberately  entet-ed  into  between  them,  I  see  no 
reason  for  sustaining  the  complainant's  bill.     And  as  I 
have  never  considered  a  Court  of  Equity  as  possessing 
the  right  to  annul  such  contracts  upon  any  other  ground 
than  the  mutual  consent  of  all  parties  expressly  given,  or 
NECESSARILY  IMPLIED,  I  think  the  chancellor's  decree 
was  so  far  right.     And  I  think  this  Court  ought  to  dis- 
countenance bills  of  this  nature,  the  object  of  which  is  to 
«mnul  and  cancel  a  solemn  and  fair  agreement,  wheve  aU 
parties  appear  to  have  acquiesced  in  it  without  complaint 
until  after  the  death  of  one  of  them.     And  I  hold  ^at 
there  is  a  very  solid  and  material  distinction  between  bills 
of  this  nature  and  such  as  are  every  day  brought  to  c^ai* 
\^^  the  performance  of  an  agreement.     In  the  one  case, 
the  Court  (directing  itself  to  the  conscience  of  the  defen* 
dant)  says,  you  have  solemnly  entered  into  this  stipula- 
tion or  agreement,  and  we  will  enforce  you  to  com{dy  with 
•  '   it;  in  the  other,  it  undertakes  to  annul  and  Qiake  void 
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whftt  the  consdiences  of  both  psiitiea  requir«d  to  be  per-    Octobek, 
formed,  fmd  what  one  of  them  is  still  willing  to  abide  by.       180/« 

The  decree  is,  however,  I  conceive,  defective  in  not    ^•— y — ^ 
directing  the  payment  of  the  purchase-money  with  inte-  ^  . 

rest,  and  the  repayment  of  the  money  expended  in  build-    atchrson 
ing  the  house  for  the  negroes  with  interest  from  the  time       axahu 
of  the  sale,  or  such  other  period  as  k  ceased  to  be  used  Nic»ol»oji** 
for  the  accommodation  of  the  negroes  belonging  to  the       ^tecutots. 
company ;  considering  the  use  of  it  as  equivalent  to  the 
interest  to  that  period.     This  I  conceive  to  be  the  full 
^^easure  of  the  relief  to  which  the  plaintiiFs  are  entitled 
in  this  case. 

Judge  Roane.     This  is  a  bill  brought  by  the  the  ^pel- 
lants,  praying  that  the  agreement  of  the  19ihof  July  1792, 
may  be  decreed  to  be  delivered  up  to  be  cancelled,  and 
that  the  appellees  may  be  decreed  to  pay,  to  each  of  the 
appellants  one  fifth  part  of  the  proceeds  of  the  sales  of  the 
lands  embraced  by  the  said  agreement.     It  prays  that  the 
said  agreement,  (which  relinquishes  the  equitable  title  of 
-the  appellants  to  the  land  in  question,)  may  be  considered 
as  no  longer  binding  on. them,  on  the  grouud  that  a  con- 
dition of  building  and  residing  on  the  premises,  was  un-* 
derstood  to  be  Sitart  of  that  agreement,  which  condition 
has  not  been  pertormed ;  but,  on  the  contrary,  they  contend 
that  the  testator  of  the  appellees  xpade  his  election  to  waive 
and  abandon  his  rights  under  the  same. 
.  The  appellants  consider,  and  I  think  jusdy  consider,  that, 
although  (notwithstanding  this  forfeiture  and  taking  no 
advantage  thereof,)  they  might  have  coerced  the  appellees' 
testator  to  have  paid  the  money  stipulated  to  be  paid  by 
the  said  agreement,  and,  probably,  also  have  coerced  die 
building  and  residence  on  the  land,  within  a  reasonable 
time,  according  to  their  construction  of  the  agTeement,(ci)  0«)  ?^): 
if,  as  to  this,  they  were  not  barred  by  the  act  of  Frauds,  as  J^^^'      * 
applying  to  xhe  original  written  agreement;  yet  that,  on. 
the  other  hand,  they  may  waive  the  assertion  of  Ais  right, 
and  joining  issue  with  the  appellees  in  respect  of  their 
testator's  abandonment  of  the  agreement,  consider  it  as 
wholly  at  an  end,  and  subject  to  be  delivered  up  to  be 
cancelled.      On  this  latter  ground  they  have  elected  to 
proceed. 

This  agreement  i^  to  be  considered,  1st,  aa  upon  its  own 
face,  independently  of  other  proof  or  circumstances,  and, 
2ndly,  as  affected  by  such  proof  or  circumstances* 
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OcTOB«»,        In  the  first  point  of  view,  I  cannot  entirely  persuade 
1807.       myself  that  a  condition  of  building  and  residing  on  the 

V— y '    premises,  is  sufficiently  *tofe</ in  the  agreement.  Although 

.  probably^  (for  there  is  no  proof  on  this  subject,)  conside- 
Atchmom   table  improvements  m.y  have  been  made  on  the  rope-walk 
agaimt      premises,  since  the  purchase  from  Mayo^  and  bef  ire  the 
H icHOL8o»'s  ^^  jjf  tjjig  agreement,  thereby  enhancing  the  value  of 
Executors.    ^^^^  ^^^^  of  the  16  acres ;  (to  say  nothing  of  the  progres- 
sive increase  of  the  value  oi  property  in  and  near  the  city 
of  Richmond;)  when  we  find  that  the  2  3-4  acres  now  in 
question  were  to  be  appropriated  to  the  appellees'  tesutor, 
at  the  same  price^  per  acre,  that  the  whole  originally  cost, 
it  is  naturally  to  be  presumed  that  there  was  some  other 
^consideration  or  motive  operating  with  t^e  appelljuits  In 
entering  into  the  agreement  in  question.    This  considera- 
tion was,  no  doubt,  the  one  stated  by  the  appellants,  and 
not  denied,  (if  not  admitted,)  on  the  part  of  the  appellees ; 
a  consideration  which  would  have  been  really  valuable  to 
the  whole  rope-walk  copartnery.     The  existence  of  this 
motive  also  gains  great  colour  from  the  actual  phraseolo- 
gy of  the  agreement  in  this  particular,  which  is  pretty 
strong,  I  admit,  to  import  a  condition.     But,  as  it  is  pos* 
sibky  nevertheless,  that  the  prospect  of  the  building  and 
residing  upon  the  premises  by  Nicholson  may  not  have 
been  any  part  of  the  inducement  to  the  grant:  as  men  must 
be  permitted  to  sell  their  property  for  even  less  than  it 
cost  them  and  to  make  bad  bargains ;  and  ^,  admitting 
this  circumstance  to  have  been  in  truth  a  part  of  the  con- 
sideration expected  and  agreed  upon  between  the  parties, 
•  it  may  have  been  the  follt/  of  the  appellants  to  have  trust- 
ed to  the  declaration  of  the  intentions  of  the  appellees*  tes- 
tator, rather  than  to  have  exacted  from  him  a  xuritten  con* 
•    4ition  to  build  and  reside  upon  the  premises  ;•  we  cannot 
enlarge  the  representation  of  his  intention  stated  in  the 
agreement,  (as  considered  merely  upon  the  agreement  it- 
self,) into  an  actual  condition  or  stipulation  to  chat  effect. 

Thus  stands  the  case  upon  the  written  agreement  singly 
considered. 

The  case  is,  secondl}'',  to  be  considered  in  relation  to 
ether  proofs  and  circumstances. 

Some  stress  has  been  laid  upon  the  circumstance  that 
this  agreement  is  contained  in  a  solemn  and  sealed  instru- 
ment. For  my  part,  I  throw  the  seal  entirely  out  of  the 
question,  and  only  consider  it  as  a  written  agreement 
comprehending  the  terms  of  the  contract  between  the  par- 
lies, and  such  as  is  required  under  the  statute  of  frauds  in 


In  the  32nd  year  of  the  COMMONWEALTH.  442 

relation  to  a  sale  of  land*      The  policy  of  diat  Act,  in  re-    Oct«sbb, 
lation  to  certainty  and  the  avoiding  of  perjuries,  is  as  much       1  SOSr. 
answered  by  a  written  as  by  a  sealed  instrument*  In  con-   ^— — y^— ' 
sidering  this  instrument,  therefore,  merely  as  an  agree-  crimcam  & 
ment  under  that  statute,  I  shall  not  differ  it  from  a  memo-    Atcrbbon 
randum  or  agreement  merely  in  writing.     If  it  were  ne-       i^auut 
cessary  to  quote  authorities  on  this  point,  Powell  on  Con-  ^««o*;»on*» 
tracts,  436,  &c.  states  many  instances  m  which  the  most 
solemn  and  sealed  agreements  were  considered  as  altered 
and  waived  by  acts  other  than  the  execution  of  instruments 
deemed  of  equal  dignity  with  them ;  the  spirit  of  equity, 
especially  as  applying  to  the  construction  of  the  statute  of 
Frauds,  exploding  the  maxim  ^^  dtssohttur  eodem  ligamtne 
quo  ligatur**^ 

It  is  contended  by  the  appellants  that  the  condition 
of  building  and  residing  on  the  premises  was  a  part  of  the 
contract  between  the  parties,  although  it  may  not  have 
been  explicitly  stipulated  in  the  writing.  Such  an  addition 
to  the  contract,  if  resting  entirely  upon^ar&/  proof,  the  po- 
licy-of  the  law,  in  relation  to  the  danger  of  perjuries, 
would  not  permit  to  be  established.  If,  for  example,  20 
men  were  to  swear  that  they  well  recollect  such  a  condition 
to  have  been  agreed  upon  by  the  parties  at  the  time  of  ex-  * 
ecuting  the  writing,  their  testimony  would  not  avail  under 
die  statute: — but,  if  the  appellees'  testator  has  himself  sta- 
ted this  in  writing';  or,  if  he  has  done  acts  entirely  incom- 
patible with  any  other  idea,  the  established  principles  of 
construction  of  the  Act  of  Frauds  allow  us  to  take  such 
admissions  and  acts  into  account,  in  forming  a  conclusion. 
In  the  case  before  us,  it  is  stated  in  the  bill,  and  echo- 
ed, totidem  verbis^  in  the  answer,  that  the  whole  16  acres 
were  purchased  **  for  the  purpose  of  establishing  a  rope-  • 

**  walk  thereon,  and  houses  for  the  accommodation  of  la- 
"  bourers  employed  in  that  businessJ^^  It  is  als6  admitted 
in  the  answer  that,  "  after  the  appellees'  testator  purcha- 
**  sed  a  seat  for  his  own  residence  near  the  rope- walk,  he 
built,  upon  the  spot  of  ground  mentioned  in  the  said 
written  agreement,  a  brick  house,  as  a  lodging  housfffor 
the  slaves  employed  at  the  rope-walk^  the  expense  of  build- 
ing which  he  charged  on  the  books  of  the  said  rope-walk 
company  to  the  general  account  of  improvements." 
Taking  these  two  admissions  together,  can  there  be  any  ' 

doubt  but  that  it  was  either  originally,  or  at  least  subse- 
quently agreedkby  the  appellees'  testator,  and  that  in  xvrit- 
ing  (I  here  refer  to  the  entry  in  the  company's  books,) 
that  the  land,  on  which  the  company  (throfgh  him  and  by 


u 


^42  SUPREME  COURT  OF  APPEALS. 

OcvMBB*    hbttt)  bilik  a  house  with  their  own  money,  and  for  one  at 
1867*       the  very  purposes  for  which  the  land  was  originally  pur- 
^'     V      ^   chased,  ceattd  to  be  Ms  hndy  and  was  solemnly  adnutted 

Caiircjiir  Ss  ^  ^^™  ^  ^  ^^  ^^  ^  ^^  company*     If,  at  this  timtj  a 
Atcsmo  V   part  of  the  rope-walk  works  themselves  had  been  extended 
i^aamt      into  this  ground,  could  he  afterwards  have  pretended  a 
^^^^^^^'*  prvo€Ae  property  therein? — Yet  the  building  a  house  for 
the  accommodation  of  the  negroes  of  the  concern  comes 
as  much  within  the  end  and  purpose  of  the  original  pur- 
chase, as  before  admitted,  and  is  as  much  a  badge  of  part- 
nership property  as  the  erection  of  the  very  works  them- 
selves thereupon  would  have  been:  the  works  themselves 
could  not  have  been  prosperously  carried  on  without  such 
necessary  appendages:  every  argument,  therefore,  which 
would  be  drawn  from  the  erection  of  the  rope-waik  houses 
themselves^  equally  applies  to  the  houses  in  question.    If, 
at  this  time,  the  testator  of  the  appellees  had  abandoned 
in  writings  by  a  new  agreement  written  on  a  transitory 
piece  of  paper,  his  claim  to  the  premises,  would  it  have 
been  more  certain  or  explicit?  would  it  more  clearly  have 
related  to  the  original  agreement,  and  precluded  the  dan- 
ger of  perjuries  depending  upon  parol  proofs,  than  this 
permanent  writing'  contained  m  the  boots  of  the  company, 
and  this  coeval  and  concurrent  act  of  building  a  house  with 
the  company's  money,  and  for  their  negroes  upon  the  ve- 
ry land  in  question? — As  it  is  notu$ual  to  waive  and  aban- 
don an  absohzte  purchase  of  lands,  shall  not  this  act  of 
waiver  be  referred  to  an  agreement  containing  a  condition 
which  has  not  been  complied  with?     Shall  it  not  be  refer- 
red to  and  be  construed  as  explanatory  of  the  agreement  of 
July  ir92,  as  contended  for  on  the  part  of  the  appellants? 
*  And,  even  throwing  the  idea  of  a  relation  to  the  original 

agreement  out  of  the  question,  does  not  this  case  come 
strongly  within  the  reason  of  the  principle  which  declares 
that,  if  land  be  purchased  in  the  name  of  A.  and  paid  for 
with  the  money  of  B.,  A.  is  considered  to  hold  in  trust  for 
B«,  or,  in  other  words,  the  land  is  considered  as  belong- 
ing to  P.' 

If  the  appellees'  testator  were  now  alive,  and  had  con 
fessed  either  that  the  condition  in  question  had  originally 
been  agreed  upon  between  the  parties,  and  had  not  been 
complied  with,  or  that  he  had  subsequently  abandoned  and 
waived  an  agreement  which  in  itself  had  no  condition, 
(however  improbable  this  last  may  be,)  itdis  certain  that 
^is  confession^  even  under  the  act  pf  frauds,  would  have 
entirely  availed  the  appellants,  and  superseded  the  neccssi- 
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ty  of  producing  a  written  agreement ;  and,  considering  the    Ocrtess, 
existence  of  th^  above  entry  in  tbe  books,  and  erection  of      1807. 
the  house  for  the  negroes,  it  is  impossible  but  that  he  must    ^-~y-^^ 
have  confessed  it,  if  he  had  been  alive:— he  could  not  just-  ^  ^hoav  U 
ly  have  ccmtendedthat  the  property  (which  he  had  admit-    ATCHBtav 
ted  to  belong  to  others,  by  the  most  explicit  and  unequi-      ugaiMt 
vocal  acts,)  still  remained  bis  own.  NicH<a8o»^ 

Even  considering  the  entry  in  the  books  of  the  compa-  **'5"***»»- 
ny  as  entirely  a  distinct  and  q/2rr-transaction,  it  was  cer^ 
tainly  as  competent  for  the  appellees'  testator  thus  to 
setranafer  the  estate  to  the  appellants,  as  for  the  appellants 
to  have  originally  conveyed  it  to  him  by  the  agreement  in 
t|uestion«  I  have  already  said  that  I  consider  the  agree- 
ment of  July  1792  as  merely  a  contract  reduced  to  writ- 
ing ;  and,  with  respect  to  the  entry  in  the  books  of  the 
company,  it  is  well  known  that  a  letter ^  memorandum^  or  any 
irregular  writing  is  sufficient  under  the  act  of  frauds,  pror 
Vided  it  be  signed  by  the  party,  and  the  terms  of  the  agree- 
ment be  distinctly  stated.  I  will  not  here  stop  to  inquire 
whether  that  entry  (standing  singly,  and  considered  as  an 
after  and  distinct  agreement)  would  be  held  as  a  suffici- 
ent writing  under  the  stsitute :— 4mt  this  I  say,  that,  taken 
in  connexion  with  the  erection  of  the  house  for  the  use  of 
the  company,  it  amounts  to  irresistible  proof  of  an  aban- 
donment of  the  agreement,  if  unconditional,  or,  if  conds^ 
.tional,  that  that  condition  has  not  been  complied  with. 

If,  in  the  case  before  us,  the  testator  erf  the  appellee  h%d 
written  a  quire  On  this  subject,  on  transitory  sheets  of 
paper,  he  could  not  more  clearly  have  evinced  his  agree- 
ment to  yield  or  transfer  the  land  to  the  companv,  than  by 
the  entry  in  question  followed  up  by  the  erection  of  the  « 

building  for  tlie  company's'  negroes  and  paid  for  with  the 
company's  money,  llus  entry  and  erection  c#npletely 
estop  the  appellees  from  saying  that  the  condition  of  build-  - 
ing  and  residing  was  not  a  part  of  the  original  agreement, 
although  not  therein  inserted,  or,  at  least,  estop  them  from 
denjring  a  waiver  of  the  land  on  their  part;  it  prevents 
the  necessity  on  the  part  of  the  appellants  of  resorting  to 
^ro/ testimony;  it  consequently  shuts  out  jthe  danger  of 
penury  which  the  act  of  frauds  was  meant  to  prevent^ 
and  this  case  comes  fully  within  the  reason  of  those  cases 
in  which  the  parol  agreement  is  confessed  in  the  defend* 
ant's  answer^  or  confessed  by  his  carrying  the  agreemeni 
into  execution  on  "Us  port:  after  these  unequivocal  acu,  it 
does  not  lie  in  the  month  of  Ae  appeUees  to  call  for  proof 
from  the  appellants  to  support  their  construction  of  the 
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OcYoBEBy    agreement.      Delivering  possession  of  land  is  always 

1807.       deemed  an  execution  of  an  agreement,  so  as  to  dispense 

^— V^— '    with  writing  under  the  statute;  (1  Fonb.  180,  Phila.Ed.) 

CkiNGAN  &  *"*^  in  this  case  I  consider  the  acts  in  question  equivalent 

Atchsson    to  a  delivery  of  possession  of  the  premises  to  the  company. 

against       This  case  is  infinitely  stronger  than  the  case  of  Only  v^ 

^K^"*uto '''*  Walker^  3  Atk.  407,  where  the  defendant  having  dented 

the  agreement  in  his  answer^  evidence   was  admitted  to 

show  that  he  had  confessed  the  agreement  at  a  prior  ume, 

which  being  supported  by  the  testimony  of  one  witness 

prevailed.     Our  case  is  stronger,  not  only  because  the 

condition  contended  for  is  not  denied  by  the  answer,  but 

also  because  the  acts  done  by  the  appellees'  testator,  lU 

supra^  are  much  more  conclusive  against  him  than  a  mere 

verbal  confession.  v 

As  to  the  abandonment  evinced  by  those  acts,  it  is  pow* 
erfully  supported  by  several  of  the  other  circumstances 
stated  in  the  bill. — ^These,  singly^  might  not  be  sufficient, 
or  might  be  susceptible  X>i  plausible  answers,  but  coming 
in  aid  of  this  principal  circumstance  enUrely  turn  the 
scale. 

This  evidence  of  abandonment  is  not  confronted  by  any 
conflicting  testimony.  The  answer  of  Thomas  NkhoUon 
stating  his  brother's  conversation  respecting  this  land 
^^  when  he  was  about  to  remove  to  the  seat  he  had  purcha- 
sedj^  if  it  is  not  balancedby  the  answer  of  the  other  appellee, 
does  not  necessarily  relate  to  a  point  of  time  posterior 
to  the  entry  and  erection  aforesaid,  (the  dates  of  which 
are  not  shown,)  and  therefore  maybe  considered  as  apply- 
ing to  a  period  anterior  to  his  conclusive  waiver  of  the 
agreement. 

As  to  the  testimony  of  Richardson^  it  is  not  only,  per^ 
hafiSj  iit  conflict  with  some  of  the  circumstances  in  Ais 
case,  (such  as  the  inventory  of  his  estate  made  by  the  tes- 
tator, &c.,)  but  applies  to  a  point  of  time  long  after  the  tes- 
tator had  concluded  himself  as  aforesaid:— -he  was  not 
then  at  liberty  to  resume  the  property  which  he  had  long 
before  given  up  and  abandoned. 

But  it  is  said  that  Nicholson  might  not  have  known  that 
the  house  admitted  to  have  been  built  for  the  company's 
negroes  was  located  on  his  land,  and  that  there  is  no  con- 
clusive proof  that  the  money  was  paid  by  or  charged  to 
the  company. 

I  will  premise  that  the  latter  part  of  (he  first  objection 
is  in  conflict  with  the  second:— -the  admission  that  the 
house  was  built  for  the  company's  negroes  is  in  itself  pretty 
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strong  evidence  that  it  was  built  with  the  company's  mo-    Octobbh, 
ney:—43ut,  besides,  a  charge  for  the  expense  of  building  ^    1807« 
it  is  contained  in  the  books  of  the  company  ^^  to  the  gene- 
ral account  of  improvements:"  what  improvements?  im-  Crincam  & 
provements  on  the  company's  premises,  and  for  the  com-   Atchbson 
pany's  account— As  to  .any  mistake  on  the  part  of  Nichols      against 
son^  in  respect  to  the  spot  on  which  this  house  was  erect-  ^xccu^** 
ed,  none  such  is  pretended,  or  can  be  conceived.  The  de^ 
fendants  explicitly  admit  that  the  house  was  built  ^^  upon 
the  spot  of  ground  mentioned  in  the  written  agreement*" 
An  inspection  of  the  boundaries  stated  in  the  agreement 
will  show  that  it  is  highly  improbable  that  any  mistake  in 
this  respect  could  possibly  have  existed ;  besides,  the  ap- 
pellees' testator  well  knew  the  boundaries  not  only  as  exbt- 
mg  upon  the  paper,  but  as  marked  out  upon  the  soil ;  he 
showed  this  ground  to  his  brother  Thomas  some  yean 
before  his  death,  and  he  gave  a  memorandum  of  the 
boundaries  to  his  clerk,  wishing  him  to  set  up  corner- 
stones on  the  premises,  a  little  before  his  death,  without, 
in   either  case,   stating  any  uncertainty  as^to  die  lines. 
Admitdng*  therefore,  that  it  was  the  business  of  this  court 
to  make  me  appellees'   case  better  for  them  than  they 
themselves  have  chosen  to  make  it,  it  would  require  a 
great  degree  of  astuteness  in  us  to  show  that  any  mistake 
in  locating  the  house  in  question  could  possibly  have 
existed. 

With  respect  to  this  house,  I  will  remark  that  the  ap** 
pellees'  testator  has  not  only  neglected  to  charge  himself 
on  the  books  of  the  company,  with  the  expense  of  building 
it,  but  has  omitted  to  charge  the  company  with  the  rent. 
thereof  either  on  the  books  of  the  company,  or  his  own 
private  books;  an  omission  which  militates  very  fttrongly 
against  the  ground  of  private  property  now  set  up  by  die 
appellees. 

As  to  the  case  of  Laneaborough  v*  OcishoU,  it  is  much 
stronger  than  the  case  before  us,  and  yet  a  waiver  was 
held  to  have  taken  place.  In  that  case  there  were  solemn 
and  unconditional  agreements  on  both  sides,  and  yet  cir- 
cumstances were  permitted  to  show  thai:  the  agreements  - 
were  waived.  There  is  nothing  in  the  case,  (as  appeara 
from  the  accounts  I  have  seen  of  it,)  which  shows  that 
any.  great  stress  was  laid  upon  the  length  of  time  in  which 
it  had  seemed  to  be  acquiesced  in.  In  that  case  there 
was  the  enjoyment  qf  the  right  of  common  on  one  hand, 
and  the  receipt  of  quit-rents  on  the  other:  in  this  case 

3  F 
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OcTOBBft,    there  is  a  complete  abandonment  of  the  land  by  the  appel- 

1 807*      lees'  testator^  and  enjoyment  of  it  by  the  appellants. 

^*— V^— '       But  it  is  said  by  the  Judge  who  preceded  me  that  no 

Crincan  &  act  was  done  by  the  appellants  notifying  their  acceding  to 

^Vahilt^   the  waiver.     The  answer  is,   first,  that  this  act  of  their 

Kichoison's  offent  absolved  them  from  the  necessity  of  it,  if  it  had 

Executors,    been  limited,  as  to  them,  in  point  of  time ;  and  2dly,  that 

no  such  limitation  exists  in  this  case*  They  were  at  liberty 

to  join  issue  as  to  the  waiver,  ai  the  time  of  bringing  their 

Uily  which  they  have  done. 

He  has  also  said  that  the  circumstances  in  this  case  are 
rebutted  by  the  testimony  of  Thomas  NichoUon^  sup- 
ported by  that  of  Richardson  Taylor. 

I  have  already  said  that  the  former  relates  to  a  point  of 
time  antecedent  to  the  actual  abandonment  by  Nicholson^ 
and  that  the  latter  refers  to  a  period  when  Nickoison  had 
estopped  himself  from  resuming  the  property,^  which, 
years  before,  he  had  solemnly  given  up,  subject,  however, 
to  an  acceptance  thereof  on  the  part  of  die  appeUants* 

I  have  thul  considered  this  strong  evidence  of  aban- 
donment, as  it  were,  in  a  double  aspect — 1st,  as  referable 
to  and  explanatory  of  the  original  agreement ;  and  2dly,  as 
amounting  in  itself  to  a  substantial  and  distinct  retransfer 
of  the  property  to  the  company. 

The  last  is  least  probable ;  although,  on  the  ground  of 
an  implied  trusty  these  circumstances  might  be  amply  suf- 
ficient to  vest  the  land  in  the  company.  The  first  is  most 
natural  and  reasonable ;  and  amounts  in  my  judgment  to 
conclusive  proof  that  the  original  agreement  was^  as  it  is 
alleged  by  the  appellants  to  have  been : — and  these  circunk- 
stances  are  strong  enough  to  let  in  the  appellants  to  the 
benefit  of  that  agreement,  the  act  of  frauds  notwithstand- 
ing. 

The  result  of  my  reflection  upon  this  case  therefore  is, 
that  the  dismission  of  the  bill  was  erroneous,  and  that  its 
prayer  ought  to  be  granted. 

Judge  Lyons.  When  this  cause  was  first  opened,  I 
bought  it  so  plain,  clear,  and  simple  as  scarcely  to  admit 
of  a  doubt,  and  was  surprised  at  the  decree. 

The  suit  is  said  to  be  brought  to  set  aside  a  sealed  con- 
tract fairly  entered  into  without  fraud  or .  circumvention. 
But  I  view  it  in  a  different  light.  I  consider  it  as  a  suit 
for  specifick  performance  of  an  agreement  and  for  execu- 
tion of  a  trust ;  since  Nitholson  was  agent,  factor,  and  trus-- 
tee  of  the  company,  and,  instead  of  building  a  dwelling 
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jkouae  for  himself  on  the  2  3-4  acres,  and  paying  for  them,    Octobee, 
(as  he  should  have  done  if  he  had  meant  to  appropriate       1807. 
them  to  himself,)  improved  them  for  the  company,  and  ^— ' 
with  the  money  of  the  company,  and,  therefore  had  no  ex-  cbincah  & 
elusive  right  to  them,  according  to  the  plain  intent  and    atchksoh 
meaning  of  the  agreement*     He  only  notified  a  xvish  to       agai/ut 
have  part  of  the  16  acres  laid  off  for  the  purpose  of  build-  ^^"^^u^^* 
ing  a  dwelling  house.     What  did  Atcheson  and  Cringan 
say?     We  do  agree  that  the  land  be  laid  oiF  in  the  follow- 
ing manner.      For  what  use  and  purpose  \    That  is  not 
expressed:  but  surely  the  words  ^^for  that  purpose^^  or 
**  the  purpose  qforesaidj^   were  necessarily  implied  accor- 
ding to  every  rule  for  the  construction  of  deeds. 

Judge  Willes  has  collected  and  laid  down  plainly  and 
clearly  the  rules  for  construing  deeds,  in  the  case  of  Park- 
hurst  V*  Smith  in  his  Reports,  p.  332  and  334.     These 
rules  are*— 1.  ^'  that  the  construction  ought  to  be  favourable^ 
and  as  near  to  the  apparent  intent  of  the  parties  as  possi- 
bly may  be  and  the  law  will  permit;— 2.  that  too  much  re- 
gard is  not  to  be  had  to  the  natural  and  proper  signification 
of  words  and  sentences,  to  prevent  the  simple  intention  of 
the  parties  from  taking  effect;  for  the  law  is  not  nice  in 
grants,  and  therefore  doth  often  transpose  words  contrary 
to  their  order,  to  bring  them  to  the  intent  of  the  parties; 
— 3«  that,  when  the  words  of  a  deed  are  doubtful,  the  first 
thing  to  be  inquired  into  is  the  intention  of  the  parties ; 
—4.  that,  if  the  intent  be  plain  and  clear,  such  construction 
ought,  if  possible,  to  be  put  on  the  doubtful  words  as  will 
best  answer  the  intention;  and  that  which  manifestly  tends 
to  overturn  and  destroy  it  ought  to  be  rejected ; — 5.  that, 
where  the  intent  is  plain  and  manifest,  and  the  words 
doubtful  and  obscure,  it  is  the  duty  of  a  Judge  to  be  astute 
in  endeavouring  to  find  out  such  a  meaning  as  will  best 
answer  the  intent  of  the  parties  ;* — 6-  that,  where  there  are 
two  clauses  in  a  deed  repugnant  to  each  other,  the  first 
shsdl  be  received  and  the  latter  rejected. 

These  rules  are  plain  and  rational,  but  are  noM'  attempt 
ted  to  be  controverted ;  which  is  not  at  all  surprising,  since, 
unfortunately  for  mankind,  even  the  fundamental  rules  oC 
morality  have,  at  times,  become  the  subject  of  doubt 
and  discussion  by  the  learned  and  ingenious ;  which  shows, 
as  Willes  observes,  what  the  wit  of  lawyers  can  do  when 
employed  in  making  objections* 

•  See  also  the  case  of  the  Earl  of  Clanricknrd,  HobariTTY. 
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OctTOBB«»        Let  118  apply  these  rules  to  the  seakd  instrument  now  in 
1807*       question;  and  we  shall  find  the  intention  of  the  parties,  on 
^*— y^— '   which  the  contract  was  founded,  apparent  from  its  own 
Crihcan  &  ^^^^*     Why  did  Nichoison  express  his  xvish  in  the  arti- 
ATCHSf  an    cles,  if  that  wish  was  not  to  be  regarded  and  considered  as 
qgaimt      the  inducement  f   If  it  was  the  inducement,  it  was  part  of 
Nicholson's  the  condition  of  the  contract,  and  the  rules  of  construction 
xecu  ors .    ^, jj  ^^j^gj^jg^  ;^  ^  such.     That  he  was  bound  to  build  the 
house  is  an  easy  and  necessary  implication,  and  as  bind- 
ing as  if  expressed.     The  language  conveying  this  impli-i 
cation  is  contained  in  the  first  clause,  and  nothing  repug* 
nant  to  it  is  found  in  the  subsequent  clauses :  but,  if  there 
were,  such  repugnant  part  should  be  rejected. 

He  never  built ;  he  never  surveyed ;  he  never  paid. 
But  it  is  said  that  the  partners  should  have  sued  and 
compelled  payment.  Whose  duty  was  it  to  do  itf  Was 
it  not  his,  as  agent,  factor,  and  trustee  for  the  company 
who  confided  in  him  that  he  would  attend  to  the  interest 
of  the  company,  and  do  what  was  just,  right,  and  proper 
on  his  part?  Suppose  any  other  person  had  been  the  pur- 
chaser; would  it  not  have  been  his  duty  to  have  compel- 
led payment,  and  not  to  have  suffered  money,  which  might 
have  been  employed  in  their  trade  and  business  to  great 
advantage,  to  lie  dead  for  ten  years,  without  ever  receiving 
even  interest?  The  partners,  confiding  in  him,  may  not 
even  have  inspected  the  books;  and,  seeing  him  build  a 
house  on  the  land  for  the  use  of  the  company,  had  good 
reason  to  believe  that  he  had  abandoned  his  project  of 
building  on  it  for  himself. 

But  he  sowed  clover!  So  do  many  in  this  town  on  the 
lots  of  other  people ;  and,  I  suppose,  Mr.  Nicholson^  as 
agent  for  the  company,  might  have  sowed  clover  on  any 
part  of  the  16  acres  that  could  be  spared  for  that  purpose ; 
but  surely  that  would  not  give  him  an  exclusive  right  to 
the  soil,  and  a  fee  simple  in  the  land. 

The  agreement  was  never  executed  on  the  part  of  Mr. 
Nicholson  whose  business  and  duty  it  #as  to  execute  it, 
if  he  meant  to  claim  any  benefit  from  it.  In  its  own  na- 
ture, it  was  merely  executory;  and  his  whole  conduct 
proves  that  he  never  meant  to  execute  it :  the  property, 
therefore,  was  never  changed,  but  belonged  to  the  compa- 
ny, and  havingbeen  sold,  the  appdlants  have  a  right  to  their 
respective  shares  of  the  money ;  that  is,  each  to  one  fifth. 

It  is  said  that,  if  the  land  had  fallen  in  valu^*,  they  would 
have  made  him  pay  the  purchase-money.  How  could 
they  have  done  that,  when  he  never  built  upon  it  for  him- 
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self,  but  built  upon  it  for  their  use,  and  with  their  money    Octobeb, 
which  increased  its  value  i  The  truth  is,  that  if  it  had  not       1 807. 
risen  in  value,  Nicholson^ a  heirs  would  never  have  claimed   *— -y— ' 
it;  besides,  the  very  words  of  the  agreement  made  it  op-  crinoan  It 
tional  in  him,  that  it  might  be  laid  off*  by  him,  and  valued,   Atchbsoh 
and  paid  for,  if  he  chose  to  do  so.     The  company  had  the      againu 
use  of  it ;  and,  having  built  upon  it,  could  never  make  a  ^g^^^^jj^"'* 
purchaser  pay  for  it. 

I  have  no  difficulty  in  saying  the  decree  is  erroneous 
and  ought  to  be  reversed. 

The  opinion  directed  to  be  entered  was  as  follows: 
*^  This  Court  is  of  opinion  that,  as  the  articles  of  agree- 
^^  ment  made  and  entered  into  on  the  19th  July  1792,  by 
^^  and  between  the  appellants  John  Cringan  and  William 
^^  Atchesofiy  and  George  Nicholson  since  deceased,  as  part- 
<'  ners  in  the  rope-walk  company,  mentioned  and  referred 
^^  to  in  the  bill  and  answer  filed  in  this  cause,  for  laying  off 
^^  apart  of  sixteen  acres  of  land,  which  had  been  purchased 
*'*'  by  the  said  George  Nicholson^  as  superintendant  and 
"  agent  for  the  rope-walk  company,  of  William  Mayo  for 
**  the  use  of  the  company,  were  made  at  the  request  of  the 
^^  said  Nicholson^  to  accommodate  him,  for  the  purpose  of 
^^  building  a  dwelling  house ;  and  as  the  said  Nicholson 
^^  lived  ten  years  after  the  date  of  the  said  agreement,  and 
^^  did  nft  survey  or  lay  off  the  part  of  the  said  land  he 
'^  wished  to  have  for  the  purpose  aforesaid,  or  build  a 
**  dwelling  house  thereon,  or  pay  the  value  thereof  accor- 
^  ding  to  the  said  agreement ;  but,  instead  thereof,  did 
'^  build  a  house  thereon  for  the  use  of  the  company,  at 
**  the  cost  and  charges  of  the  company;  he  thereby  re- 
^*  linquished  and  abandoned  all  right  to  the  part  of  the 
•*  said  land  he  wished  to  have  laid  off  for  his  use  under 
<^  the  said  agreement,  supposed  to  be  about  2  3-4  acres ; 
^'  and  the  said  land  having  been  since  the  death  of  the 
**  ssud  George  Nicholson  sold  by  the  appellees  as  his  execu- 
**  tors,  they  ought  t»  account  with  the  appellants  for  the 
**  amount  6f  the  sales,  and  pay  to  each  of  them  one-fifth 
**  part  of  the  money  arising  from  the  said  sale,  with  inte- 
**  rest  from  the  time  the  said  purchase-money  became  due.'* 
Decree  reversed,  and  cause  remitted  for  farther  pro- 
ceedings according  to  this  opinion. 
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October,  Murrell  agiunat  Johnson's  Adimmstraior* 

1807. 
U— Y-— ^      Stephen  Johnaon  was  employed  by  Janet  Murrell  as  an 
.       agent  to  purchase  for  her  a  negro  girl.     He  accordingly 
OcuheTlAtlu  purchased  one  of  a  certain  Thomas  Pritchett;  but,  before 
A  h    d  be     ^^  delivered  her  to  Mrs.  Aiurrell^  he  was  warned  by  ^^n- 
itiff  gfven, '    jantin  Pritchett  not  to  part  with  her,  as  he,  the  said  Benja- 
conditioned    min  claimed  her  as  his  property.     He  thereupon  refused 
««*>«  v^**P-  to  deliver  the  said  ^rlto  Mrs.  Murrell,  until  he  should  be 
ffo^t  payinr    indemnified  for  so  doing ;  in  consequence  whereof  an  in- 
«Uco«utnd  demnifying  bond  was  executed  by  Mrs.  Murrell^  with 
damftgci,       Samuel  Murrell  her  security,  conditioned  to  be  void  upon 
K^^^  H^d  ^^''  P*y*°8  *^  *^^^^  *"^  damages  that  should  be  awarded 
in  conte-     *  i^  consequence  of  the  delivery  of  the  negro  to  her.    Ben- 
quence  of  the  ^'amm  Pritchett  brought  suit  in  the  County  Court  of  Ca- 
obli|jee*s  dc-  roline,  and  recovered  the  negro,  (or  her  value,  if  she  was 
him^Tncgro  °^^  ^  ^  had,)  of  Johnson^  who,  on  his  part,  brought  an 
sUre,  a  iudg-  action  against  Thomas  Pritchett^  on  the  warranty  in  his 
ment  obtun-  biu  of  sale,  and  obtained  judgment;  but  the  execution  was 
^'^rton  a.      returned  "  no  eflFects."     After  this,  Philip  B.  Johnson^ 
ranft  the  o*  administrator  of  Stephen  Johnson  deceased,  brought  suit 
biigee  for  the  on  the  indemnifying  bond,  in  the  District  Court  of  Char- 
**3r*^tT"  lotte*ville,  against  Janet  and  Samuel  Murreli^  yfho  fXeur- 
wammtiT    ^^^  ^^  covenants  performed,"  upon  which,  issue  being 
action  on  the  joined,  the  parties  went  to  trial. 

bond,  with-  At  the  trial  of  the  cause,  the  record  of  Caroline  Court 
^Su^o^  ^'^  introduced  to  show  the  recovery  by  Benjamin  Pritchett 
ofthejudir-  of  Stephen  Johnson;  but  the  counsel  for  the  defendants 
ment  moved  the  court  to  instruct  the  jury  *^  that,  by  law,  the 

A  I  th  *^  plaintiff  icould  not  sustain  his  action  against  the  defen- 
property  of    ^^  dants,  unless  he  should  prove  an  actual  discharge  or 

A.  iTsold  by  ^^  payment  of  the  amount  of  said  recovery  by  the  defendant 

B.  (without  4i  Johnson  to  the  plainti£F  Pritchett;  but  the  court  refused 
C***mS*U  C.  "  ^^  P^^  ^^^'^  instruction  to  the  jury ;  on  the  contrary, 
delivered  to  ^^  instructed  them  that  the  judgment  against  Johnson  was 
D.t  A.brinn  ««  sufficient  to  enable  the  plaintiff  to  recover,  without  proof 
an  action  of  ci  ^f  payment  of  the  amount  of  such  recovery ;"  to  which 
obuina  judg.  opinion  of  the  court  a  bill  of  exceptions  was  filed. 

ment  against  The  counsel  for  the  defendant  moreover  moved  for  an 
C:— he  can-  instruction  to  the  jury,  that  an  action  of  detinue  was  still 
wdibring  maintainable  by  Benjamin  Pritchett  against  Janet  Murreii: 
Ml  action  for  And  the  court  instructed  the  jury  ^^  diat  a  recover)'  might 
the  tame  ^^  so  be  had  of  the  said  slave,  unless  the  said  Janet  could 
ET^nof^th^  **  prove  the  payment  of  the  value  of  the  said  slave  by  John- 
standing^  hia  "  ^^'J  ^  *^  ^aid  Benjamin  PritchettJ*^  The  jury  found  a 
judgment       verdict  for  the  plaintiff,  and  judgment  was  entered;  from 
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which  an  appeal  uras  taken  by  the  defendant  Samuel  Murrell  OcTOBBSy 
to  this  court.  1807. 

Randolph^  for  the  appellant,  made  two  points,  1.  that  the    Muaaw.!. 
judgment  against  Johnson  was  not  sufficient  to  give  him      agaitun 
an  action,  but  that  he  ought' to  have  paid  the  money  first;    Johns© it's 
and  2.  that,  as  the  slave  was  purchased  by  Johnson  with         ^^^' 
Mrs.  MurreiTsown  money,  an  action  of  detinue  might  still 
be  maintained  aeratnat  her  by  Benjamin  JPritchett^  if  the  «gw«wt  C.  is 
money  had  never  been  paid  to  him;  and  therefore  she  "»»•»»*«*• 
ought  not  also  to  be  subject  to  the  action  of  Johnson.        a  judgment 

In  support  of  the  first  point,  he  contended,  that  the  for  ibefiain^ 
intention  of  the  bond  was  to  indemnify  Johnson  aeainst  *Jff^^^S*^^  ^*^^ 
any  mjury  which  he   should  sustain   m  consequence  of  ,«(!,  on  the 
delivering  the  negro;  the  words  being  that  Janet  Murreil  ground  that 
should  pay  all  costs  and  damages  awarded  against  him ;  ^*  court,  at 
and  that  there  was  no  evidence  of  the  smdlest  injury  of^hc"^^- 
sustained  by  him,  since  it  did  not  appear  that  he  had  been  ^onf  gave  an 
compelled  to  pay  the  money.  erroneous  in- 

In  support  of  the  second  point,  he  observed,  that  if  ^5^<>™  ^ 
Benjamin  Pritchett  had  received  the  money  of  Johnson^  **^^'^' 
his  doing  so  might  have  been  considered  as  a  confirmation 
by  him  of  the  sale  of  the  slave;  but  otherwise  not;— -that 
either  his  actual  receipt  of  the  money,  or  anything  equi- 
valent thereto,  which  would  amount  to  an  abandonment  of 
his  claim  to  the  slave,  would  be  sufficient  to  authorize 
Johnson^s  action  against  the  Murrells;  but,  no  such  cir- 
cumstance appearing,  his'right  remained  undiminished, 
and  might  be  prosecuted  against  Mrs.  Murrell  in  whose 
possession  the  slave  was. 

• 

Nicholas^  for  the  appellee.  The  spirit  of  the  contract 
where  consistent  with  the  words,  is  to  be  followed ;  but 
not  a  supposed  contract  inconsistent  with  that  entered  into 
by  the  parties.  Here  the  contract  was,  that  Mrs.  Murrell 
should  pay  such  qosts  and  damages  as  should  be  awarded 
against  Johnson;  the  plain  import  of  which  was  that  she 
should  pay  whatever  was  recovered  of  him.  It  was  not  a 
general  stipulation  to  indemnify^  but  a  special  agreement 
to  pay  whatever  should  be  recovered.  If  the  contract  had 
been  as  Mr.  Randolph  contends,  its  words  would  have 
been  to  refund  whatever  Johnson  was  compelled  to  pay. 

The  judgment  against  Johnson  was  in  itself  an  injury 
to  him,  though  he  had  not  satisfied  it;  for  in  an  action  of 
detinue  bail  is  required;  and  no  doubt  he  gave  it: — ^his 
person  was  therefore  bound,  and  his  bail  might  deliver 
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OcTOBsm,   him  up.     His  having  made  an  ineffectual  attempt  aninat 
1$C}7*       Thomas  Pritchctt  ought  not  to  bar  him  of  hia  suit  for  in- 
W— -^— ^   demnification. 

As  to  the  second  point,  Benjamin  Pritchctt  baring 
araimt^   made  his  election  to  sue  Stephen  "Johnson  for  the  negro, 
Johnson's   and  having  obtained  judgment,  he  cannot  now  sue  Mrs. 
Admr.       Murrell.     That  judgment  could  be   pleaded  in  bar  of 
such  suit.     But  whether  this  be  so  or  not,  if  the  court 
gave  an  erroneous  instruction  to  the  jury,  it  was  an  error 
in  favour  of  the  defendants^  of  which  the  defendants  there- 
fore cannot  take  advantage. 

Randolph  in  reply.  At  law  Mrs.  Mnrrell  could  not 
discharge  herself  from  this  judgment  by  surrendering  the 
slave  to  Pritchett.  A  court  ol  law  does  not  contemplate 
what  may  be  done  in  a  court  of  equit}% 

Nicholas.  It  was  in  her  power  to  have  removed  this 
difficulty  before  the  trial ;  because  she  might  have  delive- 
red the  negro  to  the  sheriff  when  he  had  the  execution  in 
detinue. 

Randolph.  She  might  never  have  heard  of  that  suit,  and 
was  no  party  to  it. 

Saturday^  October  17th. 

Judge  TucKEA,  after  stating  the  case,  made  the  follow- 
ing observations :  Although  no  case  was  cited  at  the  bar 
which  appeared  to  be  peculiarly  applicable  to  this  question, 
I  was  struck  with  the  idea  that  I  had  seen  such  a  one. 
The  cases  of  Rust  v.  Ridgeley^  Cro.  Eliz.  264,  and  Both^ 
right  V.  Harvey^  lb.  369,  (which  latter  case  is  referred  to 
in  3  Bac.  Abr.  707,  old  ed.,)  are  both  expressly  in  point; 
and  in  the  first  it  was  resolved  that,  immediately  upon  die 
judgment  given,  the  plaintiff  was  damnified ;  for  his  body, 
goods,  and  lands  are  liable  to  the  execution,  and,  if  he  af- 
terwards alieneth  his  lands,  he  cannot,  by  reason  pf  this 
judgment,  warrant  it  to  be  free  from  incumbrance ;  so  that 
by  the  very  judgment  he  is  damnified;  and  the  court  added 
that^  if  the  defendant,  after  the  judgment,  had  paid  the 
debt,  or,  in  the  case  before  us,  had  delivered  the  negro  to 
Benjamin  Pritchetty  still  it  would  not  serve ;  for  yohnson 
(or  the  plaintiff  in  diat  case)  was  damnified  before.  And 
the  same  doctrine  is  expressly  repeated  in  Bothright  Vm 
Harvey* 
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There  is  another  point  stated  in  the  bill  of  exceptions, 
whicn  appears  to  have  been  very  improperly  introduced, 
upon  which  the  court  instructed  the  jury  as  requested* 
No  exception  was  taken  to  the  opinion  of  the  court,  and 
therefore  it  seems  to  me  to  be  unimportant  in  this  case. 
I  shall  only  say  that  I  do  not  concur  in  opinion  with  the 
Judge  who  gave  it. 

The  opinion  of  the  court  was  entered  as  follows : 
*^  This  court,  not  approving  of  the  opinion  and  second 
^  instruction  given  by  the  District  Court  on  the  trial  of  this 
^^  cause,  as  stated  in  the  second  exception  to  that  opinion 
^  filed  in  this  cause,  but  considering  the  instruction  as 
^^  immaterial  to  the  issue  tried,  is  of  opipion  that  there  is 
^^  no  error  in  the  first  instruction  excepted  to,  nor  in  the 
^*  judgment.  Therefore  it  is  considered  that  the  said 
"judgment  be  affirmed.'' 


October, 
1807. 


MuftRELL 

against 

Johnson's 

Admr. 


Lipscomb's  administrator  against  Winston,  administra-     Tuetday^ 

tor  of  LiTTLEPAGE.  ^^'  l^tA. 


This  was  an  appeal  from  a  decree  of  the  late  Judge  of 
the  High  Court  of  Chancery. 

The  bill  states  that  the  complainant  is  administrator  of 
Ambrose  Lipscomb  late  of  Hanover  County,  deceased ;  that, 
in  October  1790,  Richard  Littlepage  instituted  a  suit 
against  the  said  decedent  in  Hanover  Court,  and  obtained 
a  judgment,  on  an  account,  for  the  sum  of  j^l2  19  3 ; 
that,  fix>m  a  settlement  and  receipt,  (exhibited  with  the 
bill,)  the  complainant  believes  his  intestate  to  have  settled 
with  and  paid  to  Thomas  Starke  the  sum  of  £70  14  10, 
in  discharge  of  taxes  for  the  years  1787,  1788,  1789  and 
1790,  and  of  other  accounts;  that  he  believes  the  said 
Starke  acted  as  deputy  sheriff,  in  the  said  county  of  Han- 
over, during  the  same  years,  and  was  duly  authorized  to 
receive  said  taxes,  fees,  &c. ;  that  his  intestate,  as  appears 
by  a  receipt  dated  the  2d  of  March,  1783,  paid  William 
Tompkins^  (who  the  complainant  believes  also  acted  as  a 
deputysheriff,)  ten  pounds  in  a  warrant:  from  which  exhi- 
bits the  complainant  believes  that  his  intestate  on  the  29th 
day  of  October  1 790,  was  indebted  to  lAttlepage  in  the  sum 
of  ;^  12  19  3,  and  no  more :  that,  since  the  death  of  his  in- 

3  o 


Where  an  in* 
junction  is 
granted  to  a 
judgment, 
and  an  ac- 
count be- 
tween the 
parties  di- 
rected, the 
commission-  . 
er  ought  not 
to  fifivc  the 
plamtiff  at 
law  credit  for 
claims  not 
exhibited  to 
the  jury,  nor 
mentioned  in 
the  answer, 
and  which 
are  prior  in 
date  to  the 
commence  • 
ment  of  the 
suit. 

A  sheriff  who 
indul^d  a 
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OcTOB«m»    testate,  lAttkpage  brought  suit  against  him  as  administra- 
1807*       tor:  that  the  said  suit  was  diiSmissed  for  want  of  a  declara- 
^— V"— -^    tion,  but  afterwards  reinstated  on  motion:  that  he  did 
Lipscomb's  ^^^  know  that  the  same  could  be  proceeded  in,  without 
Admr.       some  process  served  on  him  after  it  was  reinstated:  that 
a^ainn       the  verdict  was  therefore  by  surprise:  that  the  amount 
^dm7of'   recovered  was  ^^213  14  7|,  without  allowing  to  his  Id- 
Little-     testate  any  credit,  except  for  jf  26    4    94;  that  if  be  had 
PACE.       been  apprised  of  the  trial,  he  could,  as  he  believes,  have 
satisfied  the  jury   that  nothing  was  due;  he  therefore 
taxes  in  con-  Played  an  injunction  to  the  judgment,   and  for  general 

sideration  of    relief* 

vrhtch  the  The  injunction  being  granted,  Richard  litiUpage  filed 

to'^fnacSi^rfy  an  answer  to  the  &^^^ 

him  by  pay-  That  m  the  year  1783,  he  qualified  as  deputy  sheriff  m 
ing  all  (lama-  Hanover,  under  Geddis  Winston^  and  continued  to  act  as 
S"' cr^^'^^^n.  *^^^  for  the  years  1783,  1784, 1785,  1786,  1787,  1788  and 
wealth  might  1^89,  during  which  years  the  intestate  of  the  complainant 
recover  of  became  indebted  to  him  in  the  sum  of  ^  103  10  3^  specie^ 
him  inconse-  ^nd  £  36  6  A\  certificates,  as  per  account  annexed:  that, 
?^Ung^ndue  ^^  *^  ^^^  of  May  1798,  a  balance  was  due  him  of  £  141 
time  to  pay  14  3  Specie j  and  £  SB  15  8  c^rfj/fca^^tf,  including  interest 
the  said  taxes  to  that  day  on  both  sutns;  that,  on  this  account,  the  judg- 
8unr^aa^*V  ^^^^^^  rendered  against  the  complainant  as  administra7 
lo^^d  to  re-  ^^^y  for  j^ 213  14  7^ and  costs;  that  the  verdict  was  not 
cover  the  a-  obtained  by  surprise ;  that  while  the  cause  was  depending, 
moontofsnch  and  twelve  months  before  the  verdict,  the  complainant 
lawfo'l  intc-  ^^^  ^^  interview  with  him,  and  proposed  a  meeting  to  set- 
rest,  fVom  the  tie  the  accounts ;  but  the  complainant  failed  to  attend  at  the 
times  when  appointed  time  and  place,  and  the  defendant  was  obliged 
payaWe^  to  proceed  in  his  action :  that  the  suit  against  the  com- 
plainant's intestate,  in  which  the  verdict  for  ^^  12  19  3 
Part  of  those  was  rendered,  was  upon  an  old  private  account,  of  long 
D^abl^!"^  standing,  annexed  to  the  answer ;  that  all  the  items  in  the 
tcrtificates,  ^^'^  account  were  just;  but,  for  want  of  legal  proof,  no 
the  value  of  more  than  the  last  mentioned  sum  was  recovered:  that 
the  certie-  Starke  acted  as  a  deputy  with  him  during  the  years  178^, 
r«^if!L  1788,  and  1789;  that  Lipscomb  had  two  estates  in  Han- 
timt9^  was  over;  one  in  the  district  allotted  to  Starke,  ^csxA  one  in  the 
decided  to  respondent's  limito ;  that  whether  any  part  of  the  tax- 
whlch  th^  *^  ^*  within  the  said  limits  was  included  in  the  sum  paid 
ought  to  1^  Starke,  he  cannot  speak  with  certainty;  but  he  knows  that 
allowed ;  and  part  of  that  sum  was  for  the  taxes  of  1 790,  when  the  re- 

"^fAff*-^*^"/  ®P°"^^^*  ^^^  ^^^  ^^^» — ^^^  Tompkins  was  deput}-  sheriff 
makinftht  ^'^  Hanover,  in  1781  and  1782,  and  had  nothing  to  do 
allovutnce.       With  the  taxes  of  1783;  and  that  his  receipt  cannot  affect 
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the  respondent:  that  the  reason  his  account  against  lApa*    Octobcb* 
comb  for  taxes  was  kept  separate  from  his  private  account,  ^    1807« 
was,  because  Lipscomb  had  agreed  with  bim,  in  case  he 
would  grant  him  indulgence  for  the  said  taxes^  to  indem-  Lipscomb's 
nify  and  save  the  respondent  harmless  by  paying  to  him      Admr. 
all  such  damages  as  the  commonwealth  might  recover  of      AgainMt 
him  in  consequence  of  his  failing  to  pay  in  due  time  the     xdmp^of  * 
stiid  taxes  into  the  treasury :  that  when  his  property  was,     Littlb^ 
in  1792  and  1793,  under  execution  for  a  balance  due  the       PAcsi 
publick,  he  urged  Lipscomb  to  pay  what  he  owed;  who 
gave  strong  assurances  of  payment,  but  never  made  any;  ^  ^^^^^^ 
during  his  life ;  and  that  after  his  death  the  respondent  courTof 
was  constrained  to  sue«  .   .  equity  to  im- 

On  the  16th  of  March  1801,  the  suit  abated  by  the  de-  peach  ajudg. 
fendant's  death,  and  was  afterwards  revived  against  Wm»  ™^J  ^^  ^ 
0.  Winston  his  administrator.  part,  do  what 

An  account  was  directed ;  and  the  commissioner  made  equity  re- 
a  report,  in  which  he  charged  the  estate  of  Ambrose  LipS"  ^'"'®*' 
comb  the  complainant's  intestate  with,  certificate  and  specie 
taxes  for  the  years  1783,  1784,  1785  and  1786,  and  yfith 
the  certijicate  and  specie  taxes,  on  John  Lipscomb^s  estate 
for  1783,  1784,  and  1785, — rated  the  certificates  at  theic 
nominal  amount,  deducting  only  five  per  cent  for  deprccia« 
tion  of  value,  and  allowed  interest,  on  the  several  taxes, 
from  the  times  when  the  same  were  respectively  payable; 
but  disallowed  the  claim  of  JAttlepage^s  estate  for  the  taxea 
of  the  years  1787,  1788, 1789  and  1790,  and  that  of  Lips-i 
combos  estate  for  a  credit  on  account  of  the  ten  pounds 
stated  to  hate  been  paid  to  William  Tompkins.  The  last 
mentioned  credit  was  not  admitted,  because  the  receipt 
was  dated  in  1 783,  and  Littlcpage  claimed  no  taxes  prior 
to  those  of  1783,  which  were  collectable  in  1784*  In  estir 
mating  the  value  of  the  certijicates^  the  commissioner  ^as 

)vemed  by  a  certificate  from  Messrs.  Pickett^  PoUardy 
Johnston  stating  iht present  value  of  such  paper;  and 
allowed  the  smallest  of  two  prices  at  which  they  said  they 
were  selling.  Sundry  depositions  and  affidavits  were  ex? 
hibited  before  the  commissioner  by  the  complainant  sta-* 
ting  various  circumstances,  which,  together  with  the  mode 
of  commencing  the  account  of  Littlepage  against  Lips* 
^omby  for  sundry  itehis,  (in  which  the  taxes  were  nqt  in* 
eluded,)  the  several  nonsuits  at  law  suiFeredby  Littlepage^ 
and  the  length  of  time,  were  relied  on  as  presumptive 
proof  that  the  daim  had  been  fully  discharged.  Oppo&e4 
to  this  circumstantial  evidence,  the  defendant  filed  seve- 
ral depositi(^ :  but  the  commissioner  rejected  them  on 
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WIN8TOW, 

Admr.  of 

LlTTLE- 
PAGS. 


OcTOBBB^    both  sides.     He  also  did  not  allow  to  Ltttlepage^s  estate 
180/.   ^    several  items  of  a  private  nature  which  he  had  blended 
with  his  account  for  taxes — ^To  this  report  the  complam- 
Lipsoome's    ant  excepted* 

Admr.  1,  Because  the  charge  of  taxes  for  the  years  1 783, 1784, 

againtt  jyg^  ^^^  jy^gg  ought  not  to  have  been  allowed;  since 
Littlepage^  long  after  those  taxes  were  due,  had  sued  Lips^ 
comb;  stating  an  account  up  to  a  posterior  date,  in  which 
the  said  taxes  were  not  comprehended ;  and  the  circum«- 
stance  that  the  taxes  for  the  subsequent  years  had  been 
paid,  ought,  (as  in  the  case  of  rent-arrear,)  to  be  received 
as  proof  that  nothing  was  due  for  the  preceding  years,  • 

2.  Because  the  commissioner  had  charged  the  com- 
plainant with  the  taxes  on  Ifohn  Ltpscomb^s  estate,  on  no 
other  evidence  but  that  of  Ambrose  Lipscomb^s  having 
been  his  administrator;  although  Littlepage  himself  had 
neither  made  this  charge  in  his  account,  nor  insisted  on  it 
in  his  answer;  the  same  being  Jirst  brought  forward  in 
the  commissioner's  report. 

3.  Because  interest  had  been  improperly  charged,  there 
being  no  right  to  charge  interest,  except  on  the  sums  paid 
by  Littlepage  for  Ambrose  Lipscomb^  and  no  evidence  being 
adduced  that  any  such  payment  had  ever  been  made. 

4.  Because  the  certificates  were  debited  at  their  present 
advanced  value^  whereas,  if  the  complsunant  was  ever 
chargeable  with  them,  jt  could  only  be  according  to  their 
value  when  he  became  chargeable* 

5.  The  complainant  excepted  generally  to  the  charges 
in  the  report,  contending  that  by  the  proofs  exhibited 
nothing  appeared  to  b^due  to  the  estate,  of  ZiVr/g^a^e,  and 
that  his  answer,  havitig  been  disproved  in  sundiy  particu- 
lars and  shown  to  be  wholly  unworthy  of%  credit,  ought 
not  to  be  regarded. 

6.  He  also  excepted  to  the  principle  avowed  by  the 
commissioner  of  throwing  the  onus  probandi  on  the  com- 
plainant, whereas,  the  trial  at  law  having  been  by  surpristj 
the  evidence  to  support  the  account  produced  by  XiV^i^og^r 
ought  now  to  be  the  same  with  that  required  before  a 
jury,  in  which  respect  its  incompetency  was  manifest. 

The  chancellor  by  his  decree  confirmed  the  report;  and 
directed  the  injunction  awarded  the  complainant  to  be 
dissolved  as  to  £lS9  8  7,  (the  sum  stated  by  the  com- 
missioner to  be  due,)  and  perpetuated  as  to  the  balance ; 
and  the  costs  to  be  equally  borne  by  the  parties :— from 
which  decree,  Lipscomb  appealed. 
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Randolph^  for  the  appellant,  insisted  on  the  various 
exceptions  abovementioned,  and  contended  that  he  came 
properly  into  a  court  of  equity,  on  the  ground  that  the 
verdict  at  law  was  obtained  by  surprise,  no  notice  having 
been  given  of  the  reinstatement  of  the  suit* 

He  observed,  in  support  of  the  4th  exception,  that,  if 
Lipscomb  had  been  a  delinquent  trustecy  it  might  have 
been  reasonable  to  charge  him  with  the  nominal  amount  of 
the  certificates:  but  here  the  case  was  widely  different :  the 
sheriff  hiad  probably  bought  those  certificates  at  only  Ss  in 
the  pound,  and  ought  to  receive  no  more  than  he  gave  for 
them.  Littkpage  was  in  reality  a  trustee  for  Lipscomb;  and, 
upon  principle,  as  such,  should  have  done  the  best  he  could, 
and  not  have  speculated  for  his  own  advantage.  The  case 
of  an  executor  is  parallel  to  this.  If  he  pays  a  debt  of  his 
testator  at  Ss  in  the  pound,  he  cannot  charge  the  whole 
amount  to  the  estate. 

^  In  odium  spoliatoris  sunt  omnia  prasumenda.^^  '  But 
that  maxim  does  not  apply  to  this  case.  The  commissioner 
therefore  ought  not  to  have  presumed  against  Lipscomb 
without  proof. 

Judge  Lyons.  If  you  open  an  account  in  equity,  you 
can  only  do  it  so  far  as  you  can  show  error. 

Randolph.  This  is  the  rule  where  the  party  applying 
had  an  opportunity  of  defence  at  common  law ;  but  not 
otherwise. 

Nicholas^  for  the  appellee,  contended, 

I.  That  the  exceptions  had  been  properly '  overruled. 
As  to  the  first  exception,  he  said  it  was  the  practice  of 
littkpage  to  agree  with  die  people  that,  in  case  of  his  in- 
dulging them  for  taxes,  they  were  to  pay  him  any  damages 
and  charges  which  might  be  recovered  by  the  common- 
wealth in  consequence  of  their  failing  to  pay. 

Judge  Tucker.     Is  not  this  a  turpis  contractus? 

Nicholas*  It  might  have  been  a  fair  agreement  to  provide 
against  contingencies.  But  this  is  unimportant,  as  we  do 
not  claim  the  damages^  and  they  have  not  been  allow- 
ed us.  The  object  of  the  argument  is  only  to  explain  the 
reason  of  Littlepage^s  keeping  a  separate  accoiint  for  the 
taxes. 
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OoTOBBB,  There  is  no  aaalogjr  between  the  case  of  renU  and  this 
1807*  of  taxes*  Such  is  d^e  connexion  between  a  tenant  and  his 
^*^-— y*— ^  landlord,  that  payment  of  the  prior  rent  is  presumable 
L  pscokb's  ^^^''^  ^^  posterior  has  been  paid.  But,  in  this  instance, 
Admr.  ^^  greater  part  of  lApscomb^s  estate  was  in  Starit'a  pre- 
againgt  cinct;  and  it  does  not  follow,  because  Star ke^hy  his  assi- 
^dm  ^rf '  duity,  made  collections  for  certain  years,  that  other  depu- 
LittIb-  ^^^^  ^^^  ^^  same  for  the  preceding  years*  Receipts  are 
PAOB*  produced  for  the  payments  to  Starke^  and  for  a  payment 
m  1793*  This  shows  that  Lipscomb  vr?^  in  the  habit  of  ta- 
king care  of  receipts.  Why  then  does  he  not  produce  re* 
ceipts  for  the  other  payments,  if  they  ever  were  made? 

As  to  the  second  exception,  the  words  of  TompHns^s 
receipt,  dated  March  ^d,  1783,  show  that  the  taxes  on 
yohn  LipscomVs  land  were  paid  by  Ambrose  Lipscomb  his 
administrator. 

The  third  and  fourth  exceptions  are  not  better  founded* 
Where  the  sheriff  agrees  to  pay  a  man's  taxes  for  him, 
his  liability  to  the  publick  is  a  sufficient  consideration  for 
him  to  recover  the  money.  It  is  said  there  is  no  proof 
that  this  money  has  been  paid  into  the  treasury.  But  the 
Isuid  was  listed  on  the  commissioner's  books ;  the  sheriflf 
was  charged  according  to  those  books :  judgments  have  been 
obtained  on  behalf  of  the  commonwealth  against  him;  ai^d 
Lipscomb  has  been  exonerated.  The  sheriff  was  liable  to 
damages  and  interest^  and  ought,  therefore,  to  recover  m- 
terest  at  least.  There  is  no  reason  to  disallow  him  the 
present  current  value  of  the  certificates. 

In  answer  to  the  fifth  exception,  Mr.  Nicholas  took  a 
view  of  the  testimony,  and  compared  the  various  deposi- 
tions with  each  other ;  from  which  he  inferred  that  a  ba- 
lance was  established  to  be  due  from  lApscomb  to  Little^ 
page^  and'that  no  part  of  the  evidence  contradicted  the  an- 
swer. 

The  sixth  exception,  he  observed,  was  groundless,  be- 
cause the  commissioner  certainly  proceeded  on  proofs  be- 
fore him;  not  on  a  j&re^t/m/^fi^n  against  the  complainant.  But, 
as  there  had  been  atrial  before  a  jury,  the  utmost  the  com- 
plainant in  Chancery  could  do  was  to  surcharge  and  falsify 
the  account  of  die  plaintiff  at  law*  The  complainant  is 
said  not  to  have  been  present  at  die  trial*  But  the  plain- 
tiff at  law  could  not  have  obtained  a  judgment  unless  he 
had  proved  his  accoimt. 

II«  The  commissioner  did  wrong  in  rejecting  the  chum 
of  Littlepage  for  the  taxes  of  the  years  1787,  1788,  1789^ 
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and  1790,  the  amount  of  which  ought  now  to  be  added  to 
the  sum  decreed  the  appellee. 

It  was  a  mistake  in  the  commissioner  to  suppose  that 
Stark^s  receipts  covered  all  the  taxes  due  from  Lipscomb 
for  those  years ;  since  he  had  other  lands  in  parts  of  the 
county  not  in  ^SitarieV  precinct. 

III.  As  there  was  no  proof  of  surprise  on  the  com- 
plainant, and  it  is  denied  in  the  answer,  the  injunction 
ought  not  to  have  been  sustained. 

A  defendant's  own  neglect  is  no  reason  to  permit  his 
going  into  chancery.  A  sufficient  reason  should  be  shown 
for  his  not  making  a  defence  at  law.  The  only  reason  as- 
signed, here,  is  that  he  did  not  know  that  the  suit  could  be 
reinstated  on  motion.  Ignorance  of  law  is  no  excuse.  But, 
as  it  appears,  he  was  acquainted  with  one  point  of  law,  viz. 
that  the  suit  could  be  dismissed  at  the  rules  for  want  of  a 
declaration,  it  is  presumable  he  must  have  known  some- 
thing of  another:  that  it  could  be  reinstated.  No  doubt, 
he  consulted  counsel  as  to  the  steps  he  took ;  and  his  coun- 
sel ought  to  have  informed  him  that  the  dismission  at  the 
rules  was  not  conclusive.  Besides,  the  suit,  after  the  re- 
instatement, remained  on  the  docket  twelve  months  before 
the  trial. 

Catt^  on  the  same  side,  in  addition  to  the  points  urged  by 
NicholaSy  said  it  was  no  objection  now  to  the  allowance  of 
part  of  Littlepage^a  claims,  that  such  part  had  not  been 
exhibited  to  the  jury;  that,  if  such  an  objection  had  been 
intended,  it  should  haye  been  pleaded  in  abatement  to  the 
suit  at  law ;  that,  even  if  it  be  true,  at  latv^  that  a  judgment 
may  be  pleaded  in  bar  of  a  subsequent  suit  for  articles  of 
a  prior  date  to  the  first  writ,  it  is  not  so  in  equity;  substan- 
tial justice  only  being  regarded  there. 

As  to  the  case  of  rents,  he  observed  that,  if  the  acquit- 
tance for  a  subsequent  year's  rent  is  under  seal^  it  is  a  bar 
to  the  claims  for  preceding  years ;  but  not  otherwise  :— 
however,  the  case  of  taxes  is  very  dissimilar;  since  the 
taxes  of  different  years  are  due  to  different  sheriffs. 

Where  there  is  an  honest  debt  precedent^  and  an  usu- 
rious contract  subsequent^  although  that  contract  is  void, 
yet  the  plaintiff  may  recover  the  debt  originally  due.  Ac- 
cording to  the  same  principle,  if  the  agreement  on  which 
IMtlepage  relied  was  illegal,  he  has  nevertheless  a  right  to 
recover  what  was  due  previously  to  that  agreement. 

With  respect  to  the  taxes  on  John  Lipscomb^s  estate, 
the  practice  of  this  country  is  that  executors  do  manage 
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the  landed  estate  to  a  certain  extent,  and  pay  the  taxes  cm 
them.  This  is  a  reasonable  practice,  and  beneficial  to  or- 
phans. The  charging  taxes  to  the  executors  is  not  techni- 
caliy  right;  but  is  conducive  to  the  advantage  of  the  estate ; 
and,  at  any  rate,  the  sheriff  has  a  right  to  recover  according 
to  the  charge  in  the  commissioner's  books* 

The  5th  exception  answers  to  Addison's  definition  of 
nonsense.  It  cannot  be  confuted,  because  it  has  no  point. 
^^  Falsum  in  unofalsum  in  omnibus*^  extends  only  to  this; 
that,  if  falsified  in  part,  the  answer  loses  the  weight  of 
being  evidence*  In  diat  case  it  is  not  necessary  to  disprove 
it  by  two  witnesses:  but  still  the  complainant  must  prove 
his  case. 

As  to  the  value  at  which  the  certificates  ought  to  be 
rated,  the  certificate-tax  was  to  be  satisfied  by  a  speci^ck 
paper,  which,  by  the  law  of  the  land,  the  individual  was 
required  to  pay*  There  is  an  important  distinction  be- 
tween cases  where  there  is  a  contract  to  deliver  certain 
paper  and  where  there  is  a  right  to  the  paper  itself,  inde- 
pendently of  any  contract* 

Suppose  a  man,  by  will,  bequeathed  bank  stock*  At  the 
time  it  o^ght  to  have  been  delivered  by  the  executor,  it 
was  worth  3  for  1:  but  it  afterwards  rose  in  value  to  IT 
for  1*  Can  the  executor  settle  with  the  legatee  at  the  rate 
of  3  for  ll  He  could  not;  because  the  legatee  has  a  right 
to  the  specifick  stock*  The  case  is  similar  here :  for  the 
commonwealth  Tor  the  sheriff  in  its  room)  had  a  right  to 
the  specifick  certificates,  and,  therefore,  is  entitled  to  reco- 
ver according  to  the  rise  in  value* 

Raridolph^  in  reply*  I  insisted  that  the  court  of  equity 
had  jurisdiction,  and  that  there  had  been  a  surprise*  I  ac- 
knowledge the  defendant  ought  to  have  adverted  to  the 
law;  but  the  fact  is  he  fsuled  to  observe  it ;  and  the  cleik 
certifies  that  nobody  appeared  to  defend  him.  The  ques- 
tion is  whether  failing  to  observe  strict  law  is  to  bar  a 
remedy  in  equity*  If  the  defendant  had  appeared  and 
stood  the  chance  of  a  trial,  and  then  come  into  equity,  the 
case  would  have  been  more  against  him* 

Has  a  man  a  right  to  bring  separate  suits  on  every  item 
in  his  accounts  f  In  assumpsit^  he  must  include  all  that  is 
due*  I  do  not  admit  Mr*  CalPs  doctrine  concerning  a 
plea  in  abatement  to  be  correct*  It  cannot  be  law  that  a 
defendant  is  compelled  to  admit  the  articles  exhibited  and 
plead  latent  articles*     How  could  a  man  have  pleaded  ia 
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abatement  that  the  account  comprehended  all  the  dealings 
between  the  parties;  which:  was  what  my  client  here  in- 
sisted f 

Judge  Tucker. — Where  judgment  is  obtained,  and 
another  suit  brought  for  items  prior  in  date  to  the  first 
writ  purchased,  the  defendant  may  plead  in  bar. 

Randolph*  Such  is  my  opinion  of  the  law,  and  so  Mr. 
Call  ought  to  have  taken  it. 

No  man  can  be  condemned  to  pay  money  where  he 
has  discounts^  even  though  he  might  have  claimed  then^ 
at  law.  The  only  penalty  upon  him  is  to  make  him  pay 
the  costs  in  chancery^  for  his  neglect  at  laxv.  Many 
cases  were  decided  at  the  late  term  of  the  Court  of  Chan* 
eery,  where  relief  was  given,  yet  the  complainant  made 
to  pay  the  costs. 

Judge  Roane.  Has  not  the  case  of  Terrill  v»  Dick^  1 
CalL,  546,  settled  that  point  \ 

Judge  Lyons.  Can  a  man  be  permitted  to  stand  by,  at 
a  trial  at  /aTc;,«-keep  his  receipt  in  his  pocket,  and  alter* 
wards  go  into  equity? 

Randolph-'-^l  have  always  thought  discount  a  sufficient 
ground  for  going  into  equity. 

Judge  Roane.  There  is  always  a  reason  assigned  for 
not  having  made  a  defence  at  law. 

Randolph — As  to  the  certificates,  nothing  but  thtir  value 
at  the  time  ought  to  be  paid.  This  was  only  a  case  of  a 
contract.  The  persons  liable  for  the  certificate-tax  held 
not  the  certificates  themselves.  The  sheriff  agreed  to 
purchase  them,  on  their  behalf,  and  pay  them  into  the 
treasury.  Therefore,  nothing  but  the  value  at  which  he 
might  then  have  bought  them  ought  now  to  be  claimed. 

Littlepag'e'a  having  mingled,  in  his  account  for  taxes, 
private  with  publick  claims  shows  they  were  all  considered 
by  him  as  homogeneous;  and  the  whole  ought  to  have 
been  exhibited  to  the  jury.  This  circumstance  also  falsi* 
fies  the  answers  for,  in  that,  he  says  that  he  kept  the  ac<-' 
counts  separate.  ' 

I  admit  that  thereby  the  answer  is  only  set  aside  as' 
evidence.    But,  without  the  answer,  there  has  not  been 
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OoTOBU,  evidence  enough  to  support  hiA  claim*  The  comiBisgioner's 

I90t*  hooka  are  sufficient  to  show  the  amount  of  the  taxes  due 

^— Y"—^  from  Lipscomb;  but  many  other  things  of  importance  are 

-  ,  proved  by  nothing  but  the  answer. 

Admr. 

agaijut  Thursday^  Oct.  29fA.     The   Judges  delivered  their 

Winston,  opinions, 

LiTTL*-  Judge  Tucker.  Littlepage^  a  deputy  sheriff,  obtained  a 
f  AGS.  judgment  in  his  lifetime  against  A.  LipscomVs  administra- 
tor in  the  County  Court  of  Hanover  for  the  sum  of  ;^313 
14  7|to  which  the  defendant  obtained  an  injunction  from 
the  High  Court  of  Chancery  setting  forth,  among  other 
things,  that  lAttlepage  had  obtained  a  judgment  against  his 
testator  in  October  1790  for  ^  12  19  S ;  that  he  paid  one 
Starke^  (who  was  a  deputy  sheriff  with  Littkpage^  for  the 
years  1787,  1788,  1789,  and  1790,  ;f  70  14  10,  in  dis- 
charge of  taxes  for  those  years  ;  that,  since  his  testator's 
death,  Ltttkpage  brought  a  suit  against  himself  as  admi- 
nistrator which  was  dismissed  at  rules,  but,  being  after- 
wards reinstated  on  motion,  a  verdict  was  obtained  on  a 
writ  of  inquiry  for  ^213  14  7 J,  without  his  knowledge, 
as  he  did  not  know  of  the  reinstatement ;  that,  had  he  not 
been  surprised,  he  believes  he  could  have  satisfied  die 
jury  that  nothing  was  due. 

Littlepage^  in  his  answer,  states,  that  he  was  a  deputy 
sheriff  in  Hanover  County  from  1783  to  1789,  both  inclu- 
sive ;  during  which  years  A*  Lipscomb  became  indebted 
to  him  in  the  sum  of  £  103  10  3^,  for  specie  taxes,  and 
j^  36  6  4^  for  certificate  taxes,  as  per  account  annexed  to 
his  answer,  (which  he  prays  may  be  taken  as  part  of  it,) 
on  which  account  judgment  for  yf  213  14  7-}  was  rendered 
in  his  favour,  for  principal  and  interest  to  the  time  of 
trial,  in  July  1800;— denies  the  judgment  was  obtained 
by  surprise  ;-*4ays  the  judgment  against  Lipscomb  in  his 
Kfetime  for  ;^  12  19  3  was  on  an  old  private  account; 
that  his  private  account  with  Lipscomb  and  his  account  of 
taxes  against  him  were  kept  separate ; — ^*'  that  the  reason 
<«  was  that  the  said  Ambrose  Lipscomb  agreed  with  hin^ 
*^  that,  if  he  would  grfint  to  the  said  Lipscomb  indulgence 
^^  for  his  taxes ^  he  would  indemnify  and  save  Littiepage 
^  harmless  by  paying  to  him  all  such  damages  as  the 
**  commonwealth  might  exact  of  Littiepage^  in  case  of  his 
^  delinquency  in  not  paying  up  within  due  time  the  pub* 
**  lid  taxes  of  the  said  County;  that,  owing  to  this  cir^ 
*^  cumstancej  and  this  alone,  he  waited,  fpom  time  to  time, 
in  expectation  that  Lipscomb  would  come  ferward  and 
faithfully  comply  with  his  engagement,  &c*"      He  an- 
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sirers  equivocally,  or  rather  denies  knowing  whether  any    Octoieb« 
part  of  the  money  paid  to  Siarke  was  on  account  of  these      1807* 
taxes,  though  Starke  expressly  proves  he  showed  him  the  ^— -y—— ' 
account  when  hf^  was  preparing  his  answer.  Lipsooms'* 

That  in  1792,  or  1793,  when  his  own  property  was  ad-     '  Admr. 
vertised  to  be  sold  to  satisfy  the  balance  of  the  revenue      agairut 
due  from  him,  Lipscomb  gave  the  strongest  assurances  of    xdmrTof ' 
relief;  but  he  never  did  anything  in  his  lifetime.  He  died,     Littlb« 
as  the  bill  states,  in  1794.    The  writ,  in  the  suit  on  which       paob. 
he  recovered,  is  stated  by  the  clerk  to  have  borne   date 
July  12th,  1798.     On  the  20th  of  June,  1799,  there  was 
a  nonsuit,  for  want  of  a  declaration,  which  was  afterwards 
set  aside,  and  on  the  18th  of  July,  1800,  the  verdict  and 
judgment  enjoined  were  obtained* 

As  the  defendant  had,  in  my  opinion,  a  very  clear  de- 
fence at  law;  as  the  reinstatement  of  a  cause,  (which  may 
be  dismissed  at  the  rules  for  want  of  a  declaration,)  at  the 
next  court,  may  be  generally  regarded  as  a  matter  of  course ; 
and,  as  that  dismission  was  obtsuned  by  the  defendant  in 
person,  he  appears  to  me  to  have  no  excuse  for  not  at-> 
tending  to  the  suit  afterwards,  especially  as  thirteen  months 
intervened  before  the  judgment  was  obtained.  I  there- 
fore am  of  opinion  that  the  grounds  for  granting  the  in- 
junction, if  any,  were  extremely  slight.  But,  whatever 
defect  there  might  be  in  the  bill  of  the  complainant,  as  a 
ground  for  the  interposition  of  a  court  of  equity,  the  an- 
swer of  the  defendant  furnishes  ample  reasons  for  that 
court  to  relieve  against  a  judgment,  the  foundation  of 
which  is  not  only  without  any  legal  basis,  but  is  actually 
rif  we  may  believe  the  answer,)  bottomed  upon  a  contract 
founded  in  malejicio. 

Taking  the  defendant's  answer  to  be  true,  as  to  the 
foundation  and  cause  of  his  action,  he  could  neither  main- 
tain a  suit  thereon  at  law  nor  in  equity.  Not  at  law^  for 
several  reasons  which  I  shall  consider  somewhat  at  large* 

The  Act  of  Oct.  1 782,  ch.  8,  for  establishing  a  perma- 
nent revenue  declares  that  the  sheriff  shall,  from  and  after 
the  first  day  of  May,  annually  collect  and  receive  from 
every  person  chargeable  therewith  the  taxes  imposed  by 
that  Act,  in  his  county ;  and,  in  case  payment  be  not  made, 
on  or  before  the  first  day  of  June,  annually,  the  sheriff 
shall  have  power  to  distrain  the  lands,  or  slaves,  goods  or 
chattels,  which  shall  be  found  on  the  lands,  and  in  pos- 
s(V3sion  of  the  person  so  indebted  or  failing,  notwithstand- 
ing they  may  be  comprised  in  any  deed,  or  mortgage :  and, 
if  the  owner  shall  not  pay  the  taxes  within  five  days,  the 


464 


SUPREME  COURT  OF  APPEALS. 


OCTOBESy 

1807. 


Lipscomb's 
Admr. 

Admr.  of 
Little- 

P>G£. 


sheriff  may  lawfully  sell  the  same,  &c.  And  the  sheriff 
shall  duly  account  for  and  pay  the  same  into  the  treasury, 
on  or  before  the  15th  of  September,  annually ;  and,  in  case 
of  failure,  he  is  made  liable  to  a  judgment  on  motion  in 
the  General  Court  for  the  amount  of  the  taxes  due,  with 
fifteen  per  cent*  damages,  and  five  per  cent,  interest  until 
paid.  The  provisions  of  this  act,  with  some  variations  as 
to  dates,  are  continued  to  the  present  period. 

This  Act  botli  creates  the  duty  and  gives  the  remedy% 
The  duty  from  the  person  chargeable  with  any  tax  is  to 
the  commonwealth  not  to  the  sheriff*  The  duty  from  the 
sheriff  is  to  the  commonwealth  likewise.  The  remedy  in 
both  cases  is  the  remedy  of  the  commonwealths  Her  oji- 
cer  the  sheriff  va^y  distrain  the  lands,  slaves,  and  goods  of 
the  person  chargeable  for  taxes,  for  the  amount  thereof, 
BUT  NO  MORE.  The  court  may  give  judgment  against 
the  sheriff  for  any  neglect  of  duty.  As  the  law  creates  no 
debt  or  duty, yr^m  the  person  chargeable  with  the  tax,  to 
the  sheriff,  he  has  no  right  of  action,  in  case  of  non-pay- 
ment to  him,  but  a  right  to  distrain  for  them  only,  as  the 
officer  of  the  commonwealth^  and  in  her  behalf.  And  it 
may  well  be  doubted,  if  he  neglected  to  distrain  within 
the  period  limited  for  him  to  account  and  pay  into  the 
treasury,  whether  he  could  even  distrain  at  any  future 
period,  unless  authorized  by  some  special  Act  of  Assem- 
bly for  that  purpose.  The  first  Act  that  I  have  been  able 
to  discover  giving  such  authority  is  that  of  1 789,  c.  29, 
amended  by  that  of  1792,  Ed.  1794,  c.  83,  sect.  29,  which, 
by  a  kind  of  negative  pregnant,  declares  that  no  sheriff 
shall  be  allowed  to  distrain  for  any  taxes,  after  two  years 
from  the  time  the  taxes  became  due,  except  sheriffs  ap- 
pointed prior  to  the  year  1 792,  who  shall  have  the  power 
of  distraining'  for  the  taxes  then  due  for  the  term  of 
eighteen  months  from  the  passing  thereof;  which  period 
was,  by  the  Act  of  1794,  ch.  21,  enlarged  to  the  term  of 
eighteen  months  from  the  first  of  October,  1 793.  Now, 
although  this  Act  enlarges  the  time  of  distraining^  it  does 
not  change  the  remedy.  The  taxes  due  from  individuals 
can  be  collected  in  no  other  way :  and  I  take  it  to  be  clear 
law  that  where  a  statute  not  only  gives  a  remedy  but  cre^ 
ates  the  duty^  no  other  remedy  can  be  had.  lAttlcpage^ 
under  the  operation  of  these  two  last  Acts,  might  have 
distrained  for  all  arrears  of  taxes,  which  he  asserts  to  have 
been  due  to  him,  until  the  last  day  of  March  1 795.  Aft-r 
that  period,  if,  through  neglect,  he  failed  to  collect  them, 
he  had  no  remedy  either  at  law  or  in  equity,  unless  some 
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other  Act  of  Assembly  (which  I  have  not  been  able  to 
find  and  which  I  do  not  believe  to  exist)  has  given 
one.  The  Court  before  whom  the  writ  of  inquiry  was 
executed  ought  not  to  have  suffered  his  account  to  have 
gone  to  the  jury.  They  were  ex  officio  bound  to  look  into 
it  by  the  Act  of  1792,  Ed.  1794,  ch.  92,  sect.  56,  and  not 
only  to  have  rejected  it  from  going  to  the  jury,  for  the 
reason  already  given,  but  to  expunge  from  it  every  item 
that  had  appeared  to  have  been  due  five  years  before  the 
death  of  Lipscomb^  which  would  have  extended  to  the 
whole  account^  even  including  those  years  for  which  the 
taxes  most  clearly  appear  to  have  been  paid.  Thus  I  take 
it  to  be  clearly  proved  that  Littlepage  could  not  have 
maintained  an  action  at  law  upon  this  account,  although 
the  commissioner  (of  whose  legal  talents  I  never  before 
had  any  opportunity  of  forming  any  opinion)  is  pleased  to 
inform  us  in  his  report  that  his  claim  is  one  of  the  first 
dignity. 

Nor  do  I  concjeive  that  Littlepage  could  have  been 
more  successful  in  a  Court  of  Equity.  His  application 
to  such  a  Court  for  its  aid  ought  to  have  been  founded 
on  a  fair  contract  between  himself  and  Lipscomb.  But 
what  is  the  contract  alleged  in  the  answer  ?  *'*•  If,  contrary 
^^  to  the  duties  of  your  office,  you  will  not  compel  me  to 
^'  pay  my  taxes  to  the'  commonwealth,  I  will  indemnify 
^^  you  for  any  damages  that  may  be  awarded  against  you 
"  for  such  a  breach  of  dut}%"  A  contract  more  flagrantly 
founded  in  maleficio  never  was  brought  to  the  view  of  any 
Court. 

It  is  destructive  x>f  the  revenue,  ruinous  to  all  publick 
creditors,  pernicious  to  the  publick  credit,  and  fatal  to  the 
energies  of  the  commonwealth,  imder  the  greatest  emer- 
gencies. The  record  accordingly  exhibits  a  series  of  judg- 
ments against  the  high  sheriffs  for  whom  he  acted  for  up- 
wards of  £  19,500,  an  evil  of  sufficient  magnitude  to  show 
the  pernicious  consequences  of  such  illegal  and  nefarious 
contracts ;  if,  indeed,  such  a  one  ever  was  made  on  the 
part  of  Lipscomb^  of  which  there  is  no  proof  whatever. 
No  Court  of  Equity  that  understood  even  the  elements  of 
its  functions  could  sustain  a  suit  founded  on  such  a  con- 
tract. 

But,  let  it  be  supposed  that  I  am  mistaken  upon  this 
point,  and  that  Littlepage  might  have  maintained  an  action 
for  the  taxes,  and  that  the  Court  ought  not  ex  officio  to 
have  striken  out  all  the  charges  alleged  to  have  been  due 
five  years  before  Lipscomb'* s  death ;  even  in  this  case,  he 
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OcTOBEE,    ought  to  have  recovered  much  less  than  he  cUd,  or  nothinip 
at  all.    In  the  account,  which  is  annexed  to  his  answer^ 
and  is  that  I  presume,  which  appears  in  the  record,  page 
33,  he   charges  Upscomb   with   £  103    10    3|  for  die 
specie  taxes  due  from  him  from  the  year  1783  to  1789, 
both  inclusive,  and;^  36  6  4^  for  the  certificate  taxes  for 
the  same  period ;  in  the  whole  j^  139  16  B.  In  this  account 
there  is  a  credit  for  £16   SO  paid  in  warrants,  com,  &c« 
It  is  in  proof  that  Lipscomb  setded  with  Starke^  a  deputy 
sheriff  who  acted  for  Littlepage^  for  all  the  taxes  due  for 
the  years  1 787, 1 788,  and  1 789,  amounting  to  £Z%  6  3,  and 
paid  him  for  the  same  in  August  1793;  of  which  payments 
being  made  on  that  account  Littlepage  in  his  answer  exr 
pressly  denies  knowledge ;  though  Starke  proves  he  show- 
edhim  the  account,  at  the  very  time  that  he  was  penning  this 
falsity  in  his  answer ;  with  this  additional  circumstance^ 
that,  *'*'  after  showing  him  the  account,  Capt*  Street^  who 
^^  was  present,  remarked  (addressing  himself  to  Uttlepage) 
^^  that  it  would  be  proper  to  admit   a  credit  for  those  cre- 
^^  dits ;  when  Littlepage  replied  that  he  should  admit  nothing 
^  but  what  they  cou/t/ prove."  What  credit  can  be  due  to  the 
answer  of  such  a  manf    The  falsity  of  it  being  proved  in 
this  respect,  and  the  payment  of  these  taxes  for  the  three 
last  years  being  also  unequivocally  established,  is  it  pro- 
bable, or  even  conceivable,  if  the  taxes  for  the  years  1783, 
1784,  1785  and  1786  had  been  still  due,  that  Littlepage 
would  have  suffered  his  own  property  to  have  been  sold 
under  execution  in  1793,  rather  than  to  have  distrained 
for  those  arrears,  as  the  Act  of  1792  gave  him  a  right  to 
do?    On  the  contrary,  is  there  not  the  strongest  presump- 
tion that  the  taxes  for  those  years  had  been  previously 
settled  and  paid,  and  that  the  payment  to  Starke  was  in 
full  of  all  arrears  ?   The  inference,  I  confess,  is  so  strong 
to  my   apprehension  that  I  cannot  reject  it;   more  espe- 
cially when  fortified  with  this  additional  circumstance,  that 
littlepage^  not  long  before  Lipscomb^s  death,  brought  a 
suit  against  him,  and  recovered  j^  12  19  3  only;  which 
proves  there  was  not  such  a  good  understanding  between 
them  as  to  prevent  a  suit,  and  that  this  suit  was  instituted 
some  time  after  his  death.     To  this  I  will  add  another 
circumstance  appearing  on  the  face  of  the  record*  On  the 
24th  of  march  1795,  Littlepage  instituted  his  first  suit 
against  Lipscomb^s  administrator,  laying  his  damages  to 
one  hundred  pounds  only*     Upon  this  suit  he  was  non- 
suited in  October  1797,  and,  in  July  1798,  he  instituted 
the  suit  on  which  he  afterwards  recovered,  and  laid  his  da- 
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mages  to  four  hundred  pounds.  By  what  circumstance 
his  damages  against  a  dead  man  could  be  quadrupled,  in 
so  short  a  period,  it  is  dtfl^cult  to  imagine.  It  shows,  how- 
ever, that  tor  more  than  two  years,  he  estimated  his  claim 
against  LipscomVa  estate  at  less  than  one  half  of  what  he 
actually  recovered.  Even  upon  these  grounds,  I  conceive 
the  present  judgment  should  be  perpetually  enjoined;  and 
that  the  most  favourable  decree  for  Littlepage^s  represen- 
tatives ought  to  be  to  direct  an  issue  to  be  made  up  be- 
tween the  parties  <o  determine  whether  the  taxes  due 
from  Lipscomb  from  the  year  1783  to  1786  both  inclusive, 
have  been  satisfied  and  paid,  or  not;  and  further,  what 
was  the  current  value  of  the  certificates  proposed  to  be  re- 
deemed by  the  certificate-tax,  at  the  several  periods  when 
the  taxes  payable  in  certificates  became  due ;  and  that 
verdict  to  be  certified  to  the  Court  of  Chancery.  But 
should  the  court  be  of  opinion,  that  they  ought  not,  for 
the  reasons  first  given,  to  perpetuate  the  injunction  as  to 
the  whole  judgment,  nor  to  direct  such  an  issue  as  I  have 
proposed,  but  to  make  an  end  of  the  case  here ;  upon  the 
principle  that  a  Court  of  Equity  will  not  interifere  to  de- 
prive a  plaintiiF  at  law  of  any  legal  advantage  which  he 
may  have  gained,  unless  the  party  seeking  relief  will  do 
complete  justice  by  paying  what  is  really  due  ;(fl)  and 
that  they  have  even  gone  so  far,  upon  the  same  principle, 
as  to  refuse  their  assistance  in  relieving  against  a  judg- 
ment obtained  by  fraud;  although  I  think  I  could  show  a 
difference  between  fraud  in  obtaining  a  judgment  and  a 
yiA^pitXit  founded  is  fraud  or  malefcio^  as  I  think  the  pre- 
sent was ; — ^my  opinion,  in  that  case,  will  be,  that,  reject- 
ing the  commissioner's  liberal  allowance  of  the  certificate- 
taxfor  1783  and  1784,  and  the  specie-tax  for  1785  on 
John  Lip9Comb'*s  estate,  not  mentioned  in  the  account  an- 
nexed to  the  answer,  nor  claimed  therein,  and  also  reject- 
ing his  allowance  of  interest  upon  the  taxes  for  1783, 1784, 
1785,  and  1786,  which  ought  not  to  be  allowed,  because 
those  taxes  might  have  been  distrained  for,  (were  there  no 
official  turpitude  in  the  contract  pretended  but  not  proved^ 
in  lAttlepagtPa  answer,  as  a  further  reason  for  rejecting 
interest,)  a  decree  ought  now  to  be  entered  for  /"  84  5  5, 
(the  balance  appearing  to  be  due,  upon  the  account  of 
taxes  exhibited  and  annexed  to  the  answer,  after  allowing 
the  credits  admitted  and  proved*  as  beforementioned,) 
with  interest  thereon  from  the  time  of  granting  the  in- 
junction to  the  time  of  pronouncing  the  decree ;  and  that 
the  judgment  be  perpetually  enjoined  for  the  balance. 
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OcTOBBR,       Judge  Roane.     This  is  an  injunction  to  stay  proceed- 
180f  •       ings  on  a  judgment  obtained  in  Hanover  Court  by  the  in- 
testate  of  the  appellee  against  the  appellant's  intestate* 
Lipscomb's    That  judgment  Was  regularly  obtained.    The  allegation  of 
Admr.       surprise,  even  as  stated  by  the  appellant  himself  cannot 
againtt      regularly  avail  him,,  for  no  man  is  to  plead  in  excuse  his 
^dmr^  of '   ^S'^^r^'^ce  of  the  law,  or  of  the  rules  of  the  Courts ;  but,  in 
Little-     ^is  case,  there  is,  on  the  contrary,  the  answer  of  the  de- 
PACB.       fendant  and  some  other  testimony  going  to  show  that  the 
appellant's  intestate  was  duly  apprised  of  the  continuance 
and  existence  of  the  suit*    On  the  ground  of  surprise^ 
therefore,  I  should  be  of  opinion  to  overrule  the  appellant's 
pretensions :  but  the  appellee's  intestate  having  in  eflfect 
admitted  that  the  taxes  of  1777, 8,  and  9,  were  unjusdy  in-* 
eluded  in  the  judgment;  having  also  shown  this  to  be  jthe 
case  by  the  testimony  of  T.  Starke^  whose  evidence  is 
very  strong  against  him  on  this  point;  and  having  sub«> 
mitted  it  to  the  court  to  make  an  abatement  in  respect  of 
those  taxes,  if  it  should  appear  to  the  Court  of  Equity  that 
they  had  been  unjusdy  recovered;  on  these  grounds  I  pre- 
sume that  the  Court  of  Equity  had  obtained  a  fair  cogni- 
zance  of  the  case,  and  might  go  on  to  adjust  the  judgment 
according  to  the  principles  of  equity* 

As  this  case  existed  in  the  trial  at  law,  there  is  nothing 
of  turpitude  or  illegality  of  consideration  tending  to  im- 
peach the  items  of  which  the  account  filed  in  that  action 
was  compounded.  It  is  principally  composed  of  debits 
for  taxes  long  since  due  to  Littlepage  the  legal  and  proper 
collector; — t  say  due  to  him,  (though  not  for  his  own 
benefit,)  because  he  alone  had  a  right  to  receive  diem,  to 
take  his  commissions  thereupon,  and  grant  discharges  for 
them ;  and,  for  anything  that  appeared  in  the  trial  at  law, 
it  was  a  fair  contract,  on  the  part  of  the  sheriff,  to  pay  the 
taxes  of  the  appellant's  intestate  to  the  publick,  and  in- 
dulge him  therefor  a  considerable  time;  which  circum- 
stance, and,  especially,  the  forbearance  would  undoubted- 
ly operate  a  consideration  amply  sufliciendy  whereupon 
to  found  a  recoverv.  Admitting,  also,  in  this  point  of 
view,  that  the  right  of  distraining  for  these  taxes  had 
expired,  it  does  not  follow  that  an  action  for  the  amount 
thereof,  as  for  so  much  money  advanced  for  his  use, 
would  not  have  been  justly  sustunable  against  the  appel- 
lant's intestate.  We  ye  not  to  say  in  this  court  that 
every  thing  was  not  shown  in  the  trial  at  law  which  was 
necessary  to  support  the  action  on  the  part  of  the  plaintiff* 
In  the  naked  case,  therefore,  as  existing  in  the  trial  at 
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luvTy  diere  is  notking  to  impeack  tke  iurnesa  of  tke  con*    O^toabk. 
tract.     The  court  of  law  was  as  competent  aa  a  Qouct  oi  ^   X84>?« 
equity  to  relieve  against^  or  rather  to  refuse  to  enforce  the 
perfoimance  of  an  illegal  contract:  but  v]i«m  ^^fi  lA  ?ot  L(,,p^qo>i«*« 
done  by  the  law-court ;  when  this  ground  kas  nojt  ev^n      Admr. 
been  taken  by  thie  defendant  in  that  court,  hut,  oft  ^e  cpn-    ^ff^^"^ 
trary,  a  regular  judgment  has  passed  again&t  him,  appear-,     y^^^^ 
ing  on  the  face  of  the  proceedings  at  law,  to  be  fr^e  (rp^    JLittl^^i 
any  vitious  consideration,  and  the  defendant  comes  here       ?aq«^ 
to  get  relief  against  that  judgment  on  another  ground;  by 
what  rule  ought  the  Court  of  Equity  to  be  governed  in 
extending  to  him  its  relief? 

Admitting  then  that  the  contract,  which  is  first  stated 
m  the  answer  of  the  appellee's  intestate,  reapecting  the 
indulgence  to  be  granted  to  the  other  party,  was  one  contra- 
ry to  the  policy  of  the  laws,  and  founded  on  considerations 
whkh  would  not  be  enforced  by  a  court  of  justice  i^  yet  I 
hoki  it  to  be  an  established  principle  of  equity  not  tP  dis« 
turb  a  regular  Judgment  at  law,  unless  the  party  praying 
to  impeach  it  wiU  do  on  his  part  whatgustice  requires  to 
be  doiie.(a)    The  only  question,  therefore,  fer  qs  tq  de-  (a)  See  the 
cide  at  present  is  how  much  is  really  due  (throwing  the  "^^^^'^^"* 
eonsideration  of  the  contract  entirely  out  qf  the.  qu^stiQn)  ^^utor  of  ^^ 
from  the  one  party  to  the  other.  Fleet,  i 

In  making  this  inquiry  I  have  taken  up  the  commis-  \^^^'  \^' 
sioner's  report,  and  approve  the  same,  except  s^  it  is  now 
objected  to.— -1st,  I  object  to  the  report,  so  far  as  it  in- 
serts the  certificate^tax  on  John  Ijpscomt^s  estate  for  17ftS 
and  1784,  and  the  specie-tax  on  the  ss^me  for  ir|5;  since 
these  were  not  claimed  in  the  action  at  law.->^2dly,  I  ob- 
ject to  the  price  at  which  the  certificates  are  rated,  and 
think  their  values  at  the  respective  times  when  payable 
into  the  treasury  with  interest  should  only  be  allowed. 
The  contract  as  to  tlie  certificates  was  either  a  purchase 
of  so  many  certificates  in  the  hands  of  the  sheriff  for 
which  their  then  values  with  interest  were  agreed  to  be 
pcud;  or,  as  it  now  seems  from  Littlepage^s  answer,  a 
contract  of  indemnity  to  Littiepag'e  I'-^Bnd^  if  the  latter,  he 
should  not,  when  he,  perhaps,  has  paid  the  commonwealth 
at  the  rate  of  5a  in  the  pound,  now  recover  them  at  par, 
with  legal  interest:— -this  would  be  a  contract  on  specula^ 
tion,  and  not  a  mere  contract  of  indemnity. 

With  these  variations,  I  approve  of  die  report;  and^ 
when  the  account  shall  have  been  reformed  pursuant 
thereto,  I  mn  of  opinion  that  the  iti|unction  be  perpetual^ 
aa  to  the  credits  dience  SLrising  to  the  appellant  (in  — ■  ^-- ~ 
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OcTOBBB,    to  those  already  produced  by  the  report,)  and  be  disftolved 
ISQj^.       as  to  the  balance. 


Lipscomb's 
Adnu*. 
agaimt 

IVXNSTON, 

Adinr.  of 

JLlTTLB* 
PAGB. 


Judge  Lyons  concurred  with  Judge  Roane;  Judge 
Fleming  being  absent. 

The  opinion  of  the  court  therefore  was,  that  the  decree 
should  be  reversed,  and  the  cause  remanded  to  the  Court 
of  Chancery  for  farther  proceedings. 


If^  on  an  1$- 
tue  joined  on 
the  plea  of 
plene  admini' 
^travitf  the 
jury  find  as- 
sets to  a  cer« 
tain  amount 
ks8  than  the 
plaintiff's 
cLaIm,judg- 
flh^nt  ou^ht 
to  be  entered 
Ibrthata- 
Biount  only, 
(lor  which 
«:cecation 
iqay  iaaue 
ininiediat^y) 
ami  for  the 
bahince» 
whc'n  assets 
shall  come  to 
the  ilefen- 

^fshMi49- 


NiMHO,  Executor  of  Wishart  against  The  Comxon* 

WEALTH. 

This  was  an  appeal  from  a  judgment  of  the  General 
Court.  Several  points  were  made  in  argument;  but  the 
only  circumstance  on  which  the  decision  of  this  court  was 
founded,  was  that  the  plea  having  been  ^*'piene  administra^ 
vif^  the  judgment  was  entered  againstthe  appellant^  as  exe- 
cutor of  Wishart,  for  the  whole  amount  of  the  debt,  which 
was  j^l368  2  O;  although  the  jury  found  that  the  assets  in 
his  hands  amounted  to  the  sum  of  ^482  13  O  only.  For 
this  defect  it  was  reversed;  and  this  court,  proceeding  to 
give  such  judgment  as  the  General  Court  ought  to  have 
given  directed  that  the  commonwealth  should  have  execu^ 
tion  (the  Judgment  being  on  a  scire  facias)  fol*  the  said 
sum  of  j^  482  13  0,  with  interest  and  damages  thereupon 
JEurcording  to  law,  and  the  costs  which  accrued  in  the 
General  Court;  and  for  the  farther  sum  of  ^885  9  O, 
with  interest  and  damages  thereupon,  when  so  much  of  the 
goods  and  chattels  of  his  testator  should  come  to  the  hands 
of  the  appellant  to  be  administered. 


Titetdct^ 

Oct.2^hf 

A  suit  can- 
not be  ii|Ain« 
lainedyinthe 
name  of  an 
attorney  in 
|kct,«vci9ia 


/ones  against  Hart's  Executors. 

This  suit  was  brought  on  the  chancery  side  of  the 
County  Court  of  Rockingham  by  David  Jonesy  the  appel* 
lant,  as  attorney  in  fact  for  the  Philadelphia  fiaptist  Associ* 
atioHj  for  the  purpose  of  recovering  of  the  appellees,  th^ 
executory  of  Silas  JUart^  a  legacy  bequeathed,  as  he  al* 


u 
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leged)  by  their  testator  to  the  said  A&sociation*    One  of   OeroaEs, 
the  clauses  of  the  will,  under  which  the  claim  was  exhibi*-       1807* 
ted  was  in  the  following  words ;  **  Item,  what  shall  remain   ^*— ^y— -* 
**  of  my  military  certificates  (now  funded  at  Richmond       jonm 
^  agreeable  to  an  Act  of  Congress)  at  the  time  of  my      agaiiut 
'*  decease,  both  principal  and  interest,  I  give  and  bequeadi      Hart'i 
"  to  the  Baptist  Association  that  for  ordinary  meets  at  Phi-    Exccutort. 
^*  iadeiphia  annually ^  which  I  allow  to  be  a  perpetual  fund 
**  for  the  education  of  youths  of  the  Baptist  denomination  *  ^^^  ^ 
**  who  shall  appear  promising  for  the  ministry,  always  ^*"  ^' 
^^  giving  a  preference  to  the  descendants  of  my  fathers  ^tuire,    is  a 
**  family.'' — Another  clause  was  the  following ;    "  After  bequest  of 
"  my  just  debts,  funeral  expenses,  and  legacies  by  me  ^'^^^^^ 
^^  bequeathed  be  fully  paid,  what  shall  remain  I  give  and  « tist  AssoT' 

bequeath  to  the  association  beforementionedi  and  for  **  ciation  (hat 

the  same  purpose  as  the  other."  "  ^^^  ordin*. 

The   power  of  attorney  produced  by  the  complainant  »  2  pMla. 
was  signed  by  Samuel  Jones  as  president,  and  William  «<  delphit 
Rogers  as  secretary  of  the   trustees  of  the  Philadelphia  **  annually, 
Baptist  Association^  and  authenticated  by  a  certificate  irom  \\  ^^tual 
Thomas  Miffin^  Governor  of  Pennsylvania,  with  the  seal  u  fu^j  f^^ 
of  the  State  annexed  stating  that  those  persons  were,  at  "  the  eduou 
the  time  of  subscribing  the  same,  and  now  are,  the  former,  **  ^^  ^ 
president,  the  latter,  secretary,  of  the  said  board  of  trus-  u  J^  ^^^^ 
tees,   ^•^  A  body  corporate^  in  law ^  and  injactjin  the  said  *<ti8tdeno« 
commonwealth  appointed.^  J^ minaUon, 

There  was  no  statement  in  the  bill  that  the  Baptist  As*  J  ^1*1^^*** 
sociation  was  a  body  corporate.     The  answer  of  the  ex-  <«  promising 
ecutors  denied  the  corporate  existence  of  the  association^  "  for  the  mi< 
and  put  it  upon  the  plaintiff  to  prove  every  thing  requisite  [[  n»«try,  al- 
to show  that  they  were  entitled  to  receive  the  legacy.    No  <•  ifti^'prefe, 
farther  evidence  was  produced ;  and  the  cause  coming  on  <«  rence  to 
to  be  heard  upon  bill,  answer,  and  exhibits,  the  bill  was  **  the  deacen- 
dismissed  with  costs.    The  plaintiff  appealed  to  the  Supe-  !!  ftJJ^y  ^f 
rior  Court  of  Chancery  for  the  Staunton  District,  where  •*  the  iesta- 
the  decree  was  affirmed ;  from  which  affirmance  the  plain*-  **  tor's  fa- 
tiff  appealed  to  this  court.  de^Jl^'ifi"' 

For  the  appellees  it  was  contended,  ^^  ^  ^er- 

1st,  That  there  being  no  evidence  of  such  a  corporate  taintobecar^ 
body  as  the  Baptist  Association,   in  Philadelphia,  and  j.^^^^'"^®  ^^' 
there  being  no  individual  named  in  the  bequest,  the  be-  ciui'i[^ociety 
quest  itself  was  void :  incorporated 

2dly,  That  if  the  bequest  was  not  void,  yet  there  was  %nder  the 
no  evidence  to  show  that  the  trustees  of  the  association  l^^^^l^^f 
who  authorized  this  suit,  were  the  trustees  of  the  associ-  ^^  phHadeU 
ation  to  whom  the  legacy  was  given:  and  phia  BuptUt 
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QnTtftnfiK,       SA%  IWt  the  fdifinlliff 'huA  shown  no  light  to  laainHiit 
1807.      ^'svAtiwhh'Ownname* 

JoN«  j?a;i^47^A,  for  the  i^ellant  contended — ^I,  That  'die  tst 

^gaitut      ftifd  2nd  objections  wereovenAiPOwn  hy  the  evidence  ;  for 

Hart's      thsct  the  existence  of  auch  a  body  corporate  as  the  Bafitist 

Executors,    .j^ggociation  m  Philadelphia  ^as  sufficienthr  ^oved  by  the 

certificate  of  Thomas  Mtffim  Governor  of  PennsylvaDia^ 

Asiecifttion     ivhich  IS  the  proper  mode  of  authentication  under  &e  Act 

ciAim,  by  vir-  of  Congress  ukI  our  own  Act  of  Assembly;  that^  althoiigii 

bcqaes\***^     no  individual  was  mentioned  to  whom  the  devise  was 

wiUiout'pro-  ^^^9  the  executors  were  trustees  to  preserve -the  estate: 

viHg  that        btft,  if  there  were  no  trustee,  where  a  trust  exists,  the 

•the V  were  ac-  Court  of  ChanceiT  will  appoint  organs  for  its  execution^ 

-poratedatthe  that,  even  if  they  were  pot  tncorporated,  the  assembly  of 

lime  of  tite     Baptists  would  take ;  the  bequest  being  oi personal  estaxt 

bequest,  and  only.    Kydd  Oh  Corporations  says  a  devise  of  real  estate 

the^sameso^  cannot  be  made  to  an  association  unless  it  be  incorporated; 

cicty  intend-  ^^d  Coke  savs,  ^*  a  devtse  to  the  parishioners  of  Dale"  ia 

edbythetes-  void:  hut  tnese  do(5trines  do  not  aflFect '/>rr.sona/  estate: 

titor?-         ji^  'pjj^^  ^jj^  3^  objection  was  merely  technical.    The  bill 

Was  in  the  name  of  David  Jones  as  attorney  in  fact ;  but 
Its  whole  object  was  stated  to  be  for  the  benefit  oJF  the 
stssociation.  At  common  law^  this  objection  might  be 
*fatal ;  but  not  in  equity :  even  a  plea  in  abatement  would 
not  lie.  His  suing  in  his  own  name  was  more  beneficial 
for  the  defendants,  because  *he  was  thereby  made  respon- 
sible for  the  costs.  I  know  of  no  instance  of  a  bill  in 
chancery  dismissed  for  such  a  defect.  At  any  rate,  the 
bill  should  be  dismissed  without  prejudice.  If  the  prin- 
•cipal  point,  concerning  the  bequest  is  decided  in  our 
fevour,  we  shall  be  satisfied ;  for  we  believe  the  executors 
would  then  pay  the  money. 

'Chapman  Johnson,  for  the  appellees.-i-Mr.  Randolph  is 
Tight  in  his  last  assertion,  and  in  that  only:  but  we  tnisti 
that  the  court,  considering  the. costs  are  in  questian,'wiU 
not  reverse  the  decree,  if  they  think  the  third  poiiit  b 
•for  us. 

The  Act  of  Incorporation  ought  to  be  shown.  JBat, 
•eveaif  the  Governor's  certificate  were  sufficient  to  prove 
the  corporation,  it  does  not  show  whether  they  were  iiicor- 
-  ^orated  at  the  time  when  the  will  was  written,  or  since* 

If  sufiiciently  described,  they  might  take  in  their  ^iclu- 
rd/ capacities;  but  here  the  persons  are  uncertain,  whether 
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lKflDci«U»  tn  PhihidcKlphia,  in  fVensaylvanim,  ia  &e  Uaited    Ootosek, 
States,  or  in  the  wtuid.  11107^ . 

If  there  W9B  evidence  that  a  certfdn  aasodation  known  "^      jr    '"^ 
by  the  name  used  in*  the  will  existed  in  Philadelphia,  it       j^ikes 
would  he  miCeient :  but  of  this  there  is  no  evidence ;  and      ^mnd 
the  -^^  IVdkuhlpkia  Bafitist  Msoctation*^  might  be  a  very    J^f^ft 
different  body  from  the  **  Bt^tiat  A^focictthn  which  for 
^  ordinary  meets  annuaUy  in  Philadelfhia*^ 

The  association  itself  are  only  trustees  i  and  the  cestms 
yue  trust  are  still  more  unoertwn;  the  description  of  per* 
sons  entitled  to  claim  the  benefit  of  the  bequest  being  so 
vague  and  indefinite  that,  if  a  youth  of  the  Baptist  Society 
were  before  you  as  a  complainant,  you  jocmld  not  tell 
whether  he  was  entitled  to  have  any  part  of  the  /mcmey 
allied  to  his  use  or  not. 

Mr.  Jlando^h  says  there  is  a  difference,  as  to  the  rig^ 
totJDMid  yones^  as  attorney^  to  sue  in  his  own  iiame,  be- 
tween a  suit  in  efuitu  and  at  common^  Unvm  Sut  what 
reason  is  there  for  this  distinction?  Daioid  Jones  is  not 
the  proper  person  to  receive  the  money ;  he  might  recover^, 
and  never  pay  it  to  the  association.  There  was  no  neces- 
sity for  a  plea  in  abatement,  because  the  plsuntifF's  right 
:Qf  action  was  >  denied. 

Stuart,  on  the  same  side.— 1,  There.mustbe  a  corporate 
body  to  be  authorised  to  take  under  the  terms  of  the  will 
jQOw  in  question.  And,  if  there  was  no  such  body,  even 
if  there  were  trustees  designated  by  name  to  preserve  the 
-devise,  it  would  not  be  sufficient;  because  in  their  natural 
capacities  they  could  not  preserve  it  forever. 

The  Governor's  certificate  is  not  sufficient  to  prove  the 
■fact  in  dispute,  because  he  had  no  right  to  decide  whether 
in  law  diey  were  a  corporation,  but  only  to  authenticate 
•the  instrument  by  which  :they  were  incorporated.  Why 
is  not  that  instrument  produced?  "When  it  is  considered 
that  the  Governor's  certifimte  -was  exhibited  with  the 
bill,  and'that  die  answer  denied  the  fact  of  incorporation, 
and  demanded  proof;  its  notbeing.preduced  is  presump- 
tive evidence  against  therfiaurt. 

3.  The  intention  of  the  testator  is  so  doubtful  that  the 
devise  is  void.  In  the  will  the  word  *^  Philadelphia"  is 
used  as  descriptive  of  the  place  of  meeting  only.  The 
^*  Philadelphia  Baptist  Association"  appears  to  be  com- 
posed only  of  the  citizens  of  Philadelphia.  The  ^^  asso- 
*^  ciation  meeting  at  Philadelphia  annuaUy*^  are  probably 
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OcTOBBKk    people  living  at  a  great  distance,  and  may  be  dttsens  of 
.  1807.       Pennsylvania,  or  of  the  United  Sutes,  generally. 
^-— V*— '       This  is  a  bequest  of  a  trust*   The  trustees  ought  there- 

Towsa       ^^^^  ^^  ^®  designated. 

agaiH$t  In  Powell  on  Contracts  p.  41 8,  a  devise  to  twenty  of  the 

Hart'i      poorest  of  the  testator's  kindred  is  said  to  be  void  for  the 
Executors,    uncertainty.(a)   Here  it  is  for  the  use  of  the  most  deser- 
ving young  men  of  the  Baptist  Society!  How  is  this  to  be 

(a)  See  also  ascertained? 

lb.  p.  336.  Where  a  devise  is  to  **  his  son''  and  he  has  two  sons,  or 

to  his  son  Jokny  and  he  has  two  sons  by  the  name  of  John^ 
(^)  lb.  p.  424.  it  is  also  void.(^) 

(c)  1  Vem.  2  Bac.  Abr.  85.(c)  A.  devised  lands  to  trustees  in  fee, 
363,  Huck9tep  in  trust  to  pay  debts,  &c.  and,  after  those  debts  paid,  then 
Cf  Matthew.  ^^  ^^jj .  ^^^^  j£  ^^^  of  the  testator's  name  would  buy,  such 

person  to  have  the  lands  £  200  less  than  the  value.  This 
devise  was  declared  to  be  void ;  for,  if  two  of  the  testator's 
name  should  claim  the  benefit,  who  must  have  it?  So^ 
here,  I  say,  another  Baptist  association  meeting  annually 
at  Philadelphia  may  claim. 

Randolph^  in  reply,  observed  that  there  was  no  uncertainty 
in  the  persons  who  might  be  entided  to  receive  the  benefit 
of  the  provision ;  that  this  could  easily  be  ascertained  by  the 
mianagers,  whose  business  it  was;— that,  as  to  the  Act  of 
Incorporation,  he  believed  that  corporations  might  be 
created  in  Pennsylvania  by  the  executive;  and  therefore, 
it  was  sufiiciendy  authenticated  in  this  case.  He  argued 
that  it  was  not  necessary  to  show  a  corporation  existing' 
at  the  time  of  the  devise.  Wherever  a  sum  of  money  is 
given  to  produce  a  particular  effect  thereafter,— «as  for  a 
college  when  founded ;-— the  college  when  afterwards 
founded  may  take.  Here  it  should  be  understood  that  the 
legacy  was  given  upon  a  condition  that  a  corporation  quali- 
fied to  take  should  exist  while  the  money  should  remain 
in  the  hands  of  the  executors,  and  the  corporation,  if  not 
exisung  at  the  time,  was  shordy  afterwards  created. 

The  case  of  Pleasants  v.  Pleasants^  2  Call,  319,  was 
somewhat  similar  to  this.  There  certain  negroes  were  to 
be  emancipated  when  the  law  Tvould  permtj  &c.  and,  a 
subsequent  law  having  passed  authorizing  emancipatioo, 
the  devise  was  decreed  to  take  effect. 

2  Bac.  Abr.  p«  6,  it  is  said  that  ^^  in  devises,  if  the  name 
of  a  corporation  be  mistaken,  yet,  if  there  be  words  suffix 
cientto  show  the  meaning,  it  will  be  sufficient.  There  are 
a  number  of  Baptist  associations  in  this  State:  but  that  in 
Philadelphia  is  sufficiently  described.     But  the  answer 
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does  not  dispute  the  identity  of  the  association ;  but  only 
requires  proof  of  the  incorporation*  The  identity  is  there- 
fore not  put  in  issue.  Besides,  the  words  are  the  same  in 
substance. 

In  fact  there  is  no  difficulty  in  this  cause*,  except  that 
concerning  the  right  of  David  Jones  to  sue  in  his  own 
name^  which  is  merely  a  question  of  form,  and  not  of  sub- 
stance. If  the  court  should  be  of  opinion  that  the  devise  is 
not  good,  they  will  dismiss  the  bill;  if  otherwise,  they 
will  direct  proper  parties  to  be  made.  But  it  is  said  that 
he  is  not  the  proper  person  to  receive  the  money.  To 
obviate  any  difficulty  on  that  score,  this  Court  may  spect^ 
ally  decree,  so  that  the  Baptist  Association  only  could  get 
the  money,  since  it  appears  on  the  record  that  the  suit  is 
for  their  benefit. 

Judge  Lyoks.  May  they  not  revoke  the  power  of  at- 
torney? If  be  dies,  and  the  decree  is  in  his  name,  are  not 
his  executors  to  have  the  benefit  of  it^ 

Judge  Tucker.  Why  did  not  your  clients  show,  from 
the  identity  of  their  description,  that  no  other  persons 
were  authorized  to  tajte  i 

JRandoiph*  This  is  a  matter  which  depends  on  the 
general  history  of  that  society ,-»and  general  history  we 
have  a  right  to  refer  to.  Besides  the  identity  is  admitted 
in  the  answer. 

Judge  TucKEE.  The  answer  puts  you  upon  the  proof 
of  every  thing. 

Saturday  Oct.  24th.  The  Judges  delivered  their  opinions. 

Judge  Tucker.  This  was  a  bill  brought  by  David 
jfones  attorney  in  fact  for  the  President  and  trustees  of 
the  ^^Philadelphia  Baptist  Association*^  to  recover  a  legacy 
bequeathed  by  Silas  Hart  ^^  to  the  Baptist  Association  thai 
for  ordinary  meets  in  Philadelphia  annually.^'*  The  ex- 
ecutors admit  the  legacy,  but  say  that  they  ^^  do  not  think 
'^  it  safe  to  pay  the  same,  inasmuch  as  it  has  never  been 
*^  shown  that  the  Baptist  Association  was  at  the  time  of 
*^  making  the  will  a  corporate  body ;  on  the  contrary, 
^  they  believe  it  was  not  incorporated,  either  at  the  time 
**  of  makine  the  will,  or  of  their  testator's  death,  and  call 
**  for  proof. '  None  is  produced  as  to  this  point.  The 
court  dismissed  the  biU. 
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laor. 


againgt 

Hart's 

Rxecuton. 


Without  deciding  nrhether  the  constituents  of  Mr. 
yones  have  proved  themselves  to  be  the  objects  cif  the  tes- 
tator's bounty,  or  not,  since  it  is  possiUe  that  some  other 
Baptist  Association,  tiiat  ordinarily  meeii  in  Phihdeipkki 
annually^  might  contest  that  point  with  them,  I  am  of  opi* 
nion  that  the  bill  cannot  be  maintained  in  the  name  of  an 
attorney  in  fact,  even  in  a  Court  of  Equity.  The  common 
case  of  the  assignee  of  a  bond  in  England,  who  must,  even 
when  he  has  an  irrevocable  power  of  attorney,  sue  in  the 
name  of  the  obligee,  sufficiently  proves  thia  I  coneeive. 

My  opinion  therefore  is,  that  the  decree  of  dismission 
be  affirmed,  without  prejudice  to  any  right  which  the  con«> 
stituents  of  the  appellant  may  have. 

Judges  Fleming  and  Lyons  concurred. 

The  decree  was  therefore  affirmed,  without  prejudice. 


October  7&d, 

The  circum- 
stance that  a 
writinffy  ex- 
htbiteafbr 
proinEUf  as  a 
last  will  and 
testament^ 
was  wholly 
written  bv  the 
testator  him- 
self, 'iBfrhna 
Jade  evi- 
dence tliat  he 
was  in  his 
senses,  and 
able  to  make 
a  will,  at  the 
time  of  writ- 
ing tlie  same; 
so  that  the 
mttuporbandif 
to  repel  that 
inresumption, 
liesonUiose 
who  wish  to 
impugn  it 

Insudin 
^tpioof 


Temple  and  Taylor  against  Temple. 

The  controversy  in  this  case  wa»,  whether  a  writing 
purporting  to  be  the  last  will  and  testament  of  Richard 
Squire  Taylor^  late  of  Kin^  William  County,  was  his  last 
will  and  testament  or  not.  ^  It  was  exhibited  for  probate 
in  the  County  Court,  on  Monday,  the  27'th  of  October 
1806 ;  and  (there  being  no  subscribing  witness)  was  pro- 
ved by  txuo  witnesses  to  be  as  they  believed,  altogether  in  the 
hand  writmg  of  the  said  Taylor;  whereupon  sundry  witnes- 
ses were  sworn  and  examined,  and  other  evidence  heard 
touching  his  competency  to  execute  a  will ;  and  the  courts 
being  oi  opinion  that  he  was  not  of  sound  mind  and  me- 
mory at  the  time  die  said  instrument  of  writing  was  exe- 
cuted, refused  to  admit  it  to  record.  On  an  appeal  to  the 
District  Court  holden  at  King  and  Queenr  Court-house, 
the  transcript  of  the  record  of  the  decision  aforesaid,  as 
well  as  the  original  writing  aforesaid,  being  seen  and  in- 
spected, and  divers  witnesses  sworn  and  examined,  the 
decision  was  reversed,  and  the  will  admitted  to  record ; 
from  which  judgment  an  appeal  was  taken  to  this  Court. 

The  evidence  before  the  Court  of  Appeals  (where  a 
number  of  witnesses  on  both  sides  were  examined  vtva 
voce  and  the  original  wiU  was  also  produced,)  was  various 
and  contradictory,  as  to  their  opinions  concerning  the  state 
of  Richard  Squire  Taybr^s  mind  towards  the  dose  of  his 
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life ;  particularljr)  about  the  time  when  the  writing  was  da-  •  OcfroBEs,  . 
ted:  but  it  was  clearly  proved  by  three  witnesses,  that  the       1807. 
whole  was  writtefi  and  signed  by  himseff.  ^— -^y^*— I 

Many  objections  were  made,  in  argument,  to  the  tenour  TEMYLt  and 
of  the  writing  itself  as  proving  that  he  could  not  haVe     Taylor 
been  in  his  senses  when  he  wrote  it;  many  passages  being      ogainMt 
ungrammatical   and  incorrect,  notwithstanding  he   was       «"^^«' 
once  a  man  of  good  sense  and  skilful  in  business ;  a  part  of  ^^  ^^xt  xx$* 
his  property  not  being  mentioned  at  all ;  and  some  bequests  tator's  inteU 
of  a  strange  nature  occurring;  among  which  was  one,  in  letts  were 
which  he  gave  a  part  of  his  horses  and  cattle  to  his  daugh*  *^^*  j^l"  v 
ter  Elizabeth  Meux^axd  a  part  of  his  sheep  to  y antes  Mettx  \^  ofopiunt 
her  husband.    From  this  it  was  inferred  that  nis  intellects  and  ardent 
were  impaired,  to  such  a  degree,  that  he  was  not  capable  ■P»rif».  »"d 
of  rationally  disposing  of  his  property  j  since  he  appeared  quence^here- 
to  have  forgotten  that  a  wife  could  not  hold  (without  the  of,  he  was 
intervention  of  a  trustee)  a  separate  estate  from  her  hus-  frequently  in- 
band,  in  personal  property*     As  the  arguments  of  counsel  capable  of  bu^ 
consisted  chiefly  of  endeavours  to  invalidate  or  maintain  sufficient  to 
the  credibility  of  the  witnesses ;  of  criticisms  (on  one  side)  repel  the 
on  the  inaccurate  language  and  omissions  in  the  will;  and  t»;^Ju«nptio* 
of  attempts  (on  the  other,)  to  repel  the  effect  of  those  ob-  p^f  Jhat 
jections ;  tliey  cannot  be  more  minutely  inserted,  consist-  such  was  hb 

ently  with  the  plan  of  this  work.  condition  at 

the  time  wAcn 

Saturday  Oct*  24M.  The  Judges  delivered  their  opinions*  «„»  exe^ed. 

Judge  Tucker.     It  having  been  proved  to  this  court  f***"^^**!*^*^ 
by  the  evidence  of  three  credible  and  respectable  witnesses,  ^imt  o?^'**' 
who  .were  well  acquainted  with  the  deceased,   ^icAar^  knowledge 
Squire   Taylor^  that  the  paper-writing  exhibited  in  this  of  points  of 
court,  purporting  to  be  the  last  will  and  testament  of  the  ij^'^Jf  p^** 
said  Richard  Sqidre  Taylor^  was  wholly  written  by  him-  of  atestator's 
self,  that  circumstance,  prima  facie^  amounts  to  presump"  property,  are 
tive  proof  of  his  deliberate  intention  and  capacity  to  make  !II2^^''*'*"i|^ 
a  wiU  at  the  time  of  writing  the  same:  and  neither  the  cienttoyitt-* 
testimony  of  the  witnesses  examined  in  this  Court,  touch-  ate  a  will, 
ing  the  mental  debility  of  the  testator  for  a  considerable 
period  before  his  death,  and  before  the  date  of  that  will, 
nor  any  internal  evidence  arising  from  the  will  itself,  ap- 
pear to  me  sufficient  to  repel  that  presumption,  and  to  set 
aside  the  will  on  the  presumption  of  the  testator's  incapa-« 
city  to  dispose  of  his  estate  at  the  time  of  making  the  said 
will.    I  am  therefore  of  opinion  that  the  judgment  be 
affirmed. 

3  1^ 


478  SUPREME  COURT  OF  APPEALS. 

OcTOBKv,  Judge  Fleming.  A  great  number  of  witnesses  have 
1807«  been  examined  on  this  occasion,  all  of  whom  seem  to  be 
^— V"-^  men  of  respectability,  and  worthy  of  credit^  though  there 
TsMPLB  and  ^^  some  difference  in  opinion  among  them  respecting  the 
Taylor  State  of  the  testator's  mind  towards  the  latter  part  of  his 
against  ]ife;  particularly,  about  the  time  of  his  making  his  will: 
but,  from  the  general  tenour  of  their  collected  testimony, 
it  appears  that  he  was  once  a  man  of  sound  understanding, 
well  acquainted  with  business,  and  of  exemplary  moral 
character;  that,  from  family  misfortunes,  and  the  loss  of 
an  affectionate  wife,  and  of  his  eldest  son  in  his  advanced 
age,  he  became  dejected  and  melancholy,  and  was  apt  to 
make  an  imprudent  use  of  opium  and  of  ardent  spirits,  by 
which  means  his  intellects  were  greatly  impaired;  and  that 
at  particular  times,  when  he  indulged  himself  in  too  free  a 
use  of  spirits,  he  was  incapable  of  business,  biit,  at  other 
times,  when  he  abstained  from  the  use  of  strong  liquor, 
and  kept  himselfcool,  he  was  able  to  transact  business  with 
tolerable  accuracy.  It  appears,  however,  that  some  of 
the  witnesses  were  mistaken  when  they  gave  an  opinion 
that,  after  the  misfortunes  in  his  family,  he  was  incapable 
of  writing  two  lines  with  tolerable  correctness,  when  it 
appears  that,  in  May  1805,  about  five  months  before  the 
date  of  his  will,  he  wrote  a  letter  to  Mr.  Robert  Tempk 
on  business  of  importance  with  as  much  propriety  and 
perspicuity  as  he,  perhaps,  ever  could  have  done  at  any 
period  of  his  life;  and  the  will  itself,  (which  is  proven  by 
three  respectable  witnesses  to  be  wholly  in  his  own  hand 
writing)  though  not  technically  correct,  is  sufficiently  so 
to  evince  that  those  witnesses  were  very  much  mistaken : 
and,  although  the  whole  of  his  estate  is  not  thereby  dis- 
posed of,  the  most  material  and  valuable  part  of  it  is  given 
to  different  members  of  his  family ;  and  in  such  a  manner 
too  as  he  had  often  been  heard  to  declare  he  intended 
before  his  understanding  became  impaired. 

It  is  also  in  evidence  that,  in  the  Summer  of  1806,  eight 
or  nine  months  after  the  date  of  his  will,  when,  from  the 
circumstances  before. stated,  his  mental  powers  may  be 
supposed  to  have  been  still  on  the  decline,  he  conversed 
with  some  of  the  witnesses  very  sensibly  on  different 
subjects,  and  particularly  on  that  of  his  having  altered  his 
M'iU  after  the  death  of  his  son  Richard ;  that,  in  June,  1806, 
he  executed  a  deed  to  Mr.  Meux  for  a  tract  of  land  which 
the  latter  had  purchased  of  Richard  Taylor,  Jr.,  the  title 
being  in  himself  and  not  in  the  said  Richard,  which  deed 
was  recorded  in  the  County  Court  of  King  William;  and^ 
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in  July  following,  he  settled  with  CoL  T*  Tinsley  a  long  OcTOBESg 

account  of  several  years  standing  with  propriety  and  ac«  1807. 
curacy* 


These  circumstances  induce  me  to  concur  in  opinion  t^mplb  and 
that  the  testator  was  competent  to  make  a  will,  and  that     Taylok 
the  judgment  of  the  District  Court  ought  to  be  affirmed.       gainst 

Judge  Lyons  concurred;  and  the  judgment  was  unani- 
mously affinped. 


T&MPL] 


Branch,  Baker,  Graves  and  others^   Inspectors  of       Monday, 
Toh^LQco^  affainst  The  Commonwealth.  2ndNovemh, 

These  were  three  cases  of  appeals  from  decisions  of  the  tobacco  are 
General  Court.     The  appellants,  who  are  inspectors  of  entitled  to  an 
tobacco  at  JohnaorCs^  Trends  and  Manchester  warehouses,  !S.°^,*«^*  ^ 
had,  in  the  settlement  of  their  accounts  with  the  auditor  "^r^each"* 
charged  the  commonwealth  with  the  hire  of  the  number  of  hand,  ever 
labourers  which  had  at  their  respective  warehouses,  been  al-  'wo,  kept, 
lowed  by  the  County  Court  of  Chesterfield,  at  one  hundred  ^  "^Hl 
dollars  each,  and  retained  the  amount  out  of  the  surplus  court,  as  la* 
on  tobacco  exported.    The  charge  was  disallowed  by  the  bouren  at 
auditor,  from  whose  decision  an  appeal  was  taken  to  the  {J**^'"*  ware- 
General  Court,  where  the  claim  was  also  disallowed,  and    ^'^^•* 
judgment  rendered  in  favour  of  the  commonwealth  for  the 
full  amount  of  the  monies  in  the  hands  of  the  inspectors. 
From  these  judgments  appeals  were  t^aken  to  this  court. 

Wtckham^  for  the  appellants*  The  sole  question  is,  whe« 
ther  inspectors  of  tobacco  are  allowed  to  retain  any  money 
for  the  services  of  hands  which  they  are  required  to  keep 
by  the  County  Courts.  The  order  of  court  on  which 
these  charges  are  made  expressly  directs  that  four  labour-x 
ers  shall  in  future  be  kept  at  each  of  those  warehouses; 
and  th^'  law  is  explicit  in  authorizing  the  courts  to  make 
such  direction.  Rev.  Code^  vol.  l,ch.  135,  sect.  16, pa. 
259«  ^^  And  the  inspectors^  at  each  of  the  warehouses  es- 
^^  tablished  by  this  act,  shall  constantly  keep  so  many  able 
^*  hands,  at  their  respective  warehouses,  as  the  Courts  of 
^^  the  several  counties,  wherein  they  lie,  shall  from  time  to 
^^  time  judge  necessary  and  direct,  for  the  purpose  of 
^^  taking  care  of  all  tobacco  brought  to  such  warehouse^ 
^  and  stowing  it  away  after  the  same  shall  be  inspected 
^  and  stamped*'*    Under  this  clause  of  the  law,  the  Court 
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OcTOBEB»    of  Chesterfield  CouQty  directed  that  four   hands  should 

1807.       be  kept   at  each  of  those  warehouses    for  the  purpose 

""-y^  pointed  out  by  this  act.     By  the  25th  section  of  the  same 

BiAHCH  ^.  '*^  (ps'&c  262)  all  inspectors  are  directed  to  account  for^ 

agoiiiMt      upon  oath,  and  pay  into  the  publick  treasury  ^*  all  monies 

The  Com-    i4  received  by  them,  by  virtue  of  their  offices,  except  the 

QRmweiUth.  jt  jnoney  paid  for  naib,  and  for  their  trouble  in  prizing,  or 

^*  for  repacking  damaged  tobacco,  which  shall  be  relanded 

"  at  their  inspections,  for  every  hogshead  of  transfer  to- 

^^  bacco ;   in  which  account  they   shall  be  allowed  their 

*'  salaries,  the  rents  of  the  warehouses,  and  all  other  neceS'» 

**  9ary  disbursements  in  pursuance  of  this  Act,^*     At  the 

(«i)S6cAcU  session  of  1805   an  Act  passed,(fl)  which  makes  it  the 

oria05»ch.     duty  of  every  inspector,  under  severe  penalties^  to  stow 

70,  aec.  %  p.  j^ay  and  secure   at  night   every  hogshead  of  tobacco 

Inspected  during  the  day.    This  duty  cannot  be  performed 

widiout  a  sufficient  number  of  labourers ;   and,  in  these 

cases,  the  Court  having  directed  the  number  of  labourers 

pursuant  to  law,  their  wages'^are  tq  bo  considered   an 

necessary  disbursements ^  and   the  inspectors  are   clearly 

entitled  to  retain  for  the  amount. 

The  Attorney  General^  for  the  commonwealth,  observed 
that  this  was  the  first  instance  in  which  a  claim  had  becQ 
made  by  inspectors  of  tobacco  for  compensation  on  account 
of  the  hire  of  labourers ;  and  that  circumstance  alone  fur- 
nished a  strong  ground  to  believe  that  the  allowance  was 
never  contemplated  by  the  legislature.  He  took  a  coropre-. 
(k)  Rev.        hensive  view  of  the  several  sections  of  the  act  of  1792,(6^ 
Code,  vol.  I9  from  which  he  argued,  that,  th^se  sections  prescribing  a 
t\L  13*         general  duty  to  inspectors  and  providing  a  general  com- 

1  sensation,  no  other  could  be  given,  unless  ^pressly  al- 
owed  by  law.     All  incidental  expenses  must  be  presu-* 
nied  to  have  been  included. 

That  part  of  the  J  6th  section  which  directs,  that  the  in- 
spectors shall  keep  so  many  hands  as  the  County  Courts 
may  direct,  was  inserted  merely  by  way  of  precaution  to 
guard  against  the  possibility  oftheir  not  keeping  a  sii£Scient 
number  to  do  the  publick  business.  But  if  it  had  been  the 
intention  of  the  legislature  to  make  compensation  for  those 
hands  out  of  the  publick  treasury,  they  would  have  prescri- 
bed the  amount  of  the  compensation.  Thi^  hsts  been  done 
in  every  other  part  of  the  law  where  a  compensation  was 
Intended  to  be  pven.  It  is  observable  too  that  the  legis- 
lature is  particularly  guarded  in  desi^ating  those  cases 
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in  which  the  State  shaB  be  liable ;  thereby  manifestly  in-    OcTOBCtt, 
tending  to  exclude  all  others  1807 

The  25th  section,  it  is  admitted,  directs  that  tlie  inspcci-  ^•— -y— ^ 
tors  shall  be  credited  by  the  rents  of  the  warehouses,  BbXjicw  Itc* 
nails,  &c,  and  ail  other  necessary  disbursements;  but  these      agmna 
disbursements  must  relate  to  the  mere  incidental  expenses    Tbe  Com- 
of  stationary  and  other  items  of  an  inconsiderable  amount*  "®»^"^^*'*- 
It  never  can  be  imagined  that  the  legislature  would  par- 
ticularly mention  nai/^  as  an  article  for  which  the  inspectors 
should  be  entitled  to  a  credit,  and  omit  such  an  important 
item  as  the  hire  of  labourers.    Again:  if  they  had  inten« 
ded  that  an  allowance  should  he  mack  for  labourers,  thev 
certainly  would  have  stated  the  amount,  and  not  have  left 
it  to  the  arbitrary  discretion  of  the  inspectors,     Svippose 
axx  inspector  should  charge  2  or 'S  300  for  a  hand,  how 
could  the  auditor  settle  the  account  ?  It  would  be  imprac^* 
ticable.     He  cannot  settle  accounts  according  to  equitable 
principles,  but  must  be  guided  by  positive  law. 

Wickhamy  in  reply. .  This  case  lies  within  a  very  narrovr 
compass.  The  only  inquiry  is  whether  the  expense  of 
employing  those  hands  is  to  be  paid  by  the  inspectors  out 
of  ititit  own  money,  or  be  chargeable  to  the  comnronweaHk 
under  the  general  provisions  of  the  law  concerning  dis- 
bursements. Is  tiot  the  labour  of  hands  as  much  a  dis* 
bur^ement  as  stationary,  Sec.  and  as  necessary  a  disburse- 
ment? We  arc  consequently  to  be  allowed  for  their 
hire  in  the  settlement  of  our  accounts  with  the  treasurer 
unless  some  other  clause  of  the  law  can  be  found  prescri* 
bing  a  different  mode.  The  law  being  imperative,  that 
the  inspectors  shall  keep  a  certain  number  of  hands,  it 
follows  of  course  that  they  shall  be  paid  for  them. 

Tuesday ^  November  lOth.  The  Judges*  delivered  their 
opinions. 

Judge  Tucker.  The  only  question  in  these  cases,  is, 
whether  inspectors  of  tobacco  have  bylaw  a  right  to  charge 
the  commonwealth  for  the  hire  of  labourers  employed  by 
them  in  the  warehouses  for  the  purpose  of  taking  care 
of,  and  stowing  away  tobacco  brought  there  to  be  inapectedi 
pursuant  to  orders  of  Chesterfield  Court,  made  under  the 
)6th  section  of  the  tobacco  law;  edit.  1794,  ch.  135,  which 
directs,  ^  that  the  inspectors  shall  constantly  keep  so  many 

^  Jud^  Lyons  was  absent  the  remainder  of  this  term^  bating^  been 
preveiited  from  attendlni^  by  mdisposkieR. 
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OcTOBBB,    ^  aUe  hands  at  their  respective  warehouses^  as  the  courts 

1807*       ^  of  the  counties  wherein  they  lie,  shall  judge  necessary^ 

^— ^-V— ^    *♦  and  direct,  for  the  purpose  of  taking  care  of  all  tobacco 

«  fcc   "  brought  there,  and  stowing  it  away  after  it  shall  be  in-^ 

agaitm    *  ^  spected  and  stampt;"  or  whether  the  recompense  for 

The  Com-    the  labour  of  the  hands  so  employed  is  supposed  to  be 

nonwealth.   comprehended  under  the  inspectors'  salaries* 

By  the  Act  of  1764,  ch*  4,  sect.  49,  edit.  1769;  for  the 
better  detecting  inspectors  who  shall  not  do  their  duty,  any 
two  justices  of  the  county  are  empowered  to  visit  the 
publick  warehouses  in  their  county,  and  if  they  should 
discover  any  negligence  in  the  ins&pcctors  either  in  securing 
the  tobacco,  or  stowing  the  same  away ;  or  that  they  da 
not  keep  a  sufficient  number  of  hands  for  despatching  the 
businessy  or  do  not  attend,  &c.,  or  are  guilty  of  any  other 
breach  of  their  dut\-,the  justices  shi^U  certify  the  Governor 
and  council  thereof,  and,  if  any  inspector  shall  be  adjudged 
guilty  of  a  breach  of  duty,  he  shall  be  removed  from  his 
office  and  incapacitated.  Here  then  it  appears  that  it  was 
the  inspector's  duty,  forty  years  ago,  and  upwards,  to  keep 
a  sufficient  number  of  hands  to  perform  the  very  duty» 
which  it  is  now  contended  is  an  additional  one,  under  the 
Acts  of  1796,  ch*  12,  and  1805,  ch.  70.  No  allowance 
for  those  bands  was  made  by  that  Act.  Two  years  after, 
1766,  ch.  14,  sect.  16,  edit.  1769,  directs  that  the  several 
courts  of  the  coimties  therein  mentioned,  of  which  Ches* 
terfield  is  one,  shall  annually  limit  and  direct  what  number 
of  hands  shall  be  kept  by  the  inspectors  as  well  for  turning 
up,  opening,  and  securing  all  tobacco  brought  to  their 
warehouse,  as  to  discharge  the  other  business  required  to 
be  done  by  such  inspectors,  apd  that  the  inspecfbrs  shall 
constantly  keep  the  number  of  hands  so  limited^  and  shall 
open,  view,  and  Secure  all  tobacco  brought  to  their  ware- 
houses, as  soon  as  the  same  can  reasonably  be  done^  under 
penalty  of  2Ss  for  every  neglect;  and  shall  b^  respectrvely 
allowed  in  their  accounts  ^^15  annually,  for  each  hand  so 
limited,  and  by  them  employed  aboue  the  number  of  two^ 
The  only  difference  between  the  duty  imposed  by  this 
Act,  and  that  of  180^,  is,  that  this  requires  the  tobacco 
to  be  secured  as  soon  as  it  can  reasonably  be  done,  and 
the  latter  requires  it  to  be  done  regularly  every  night, 
which  the  law  fixes  aa  a  reasonable  time*  The  Act  of 
1783,  ch.  10,  edit.  1785,  limited  the  number  of  bands  ta 
be  employed  by  order  of  court  to  two,  without  making 
^ay  amowance  for  their  labour*  The  Act  of  1792,  cji. 
135,  sect*  16,  before  noticed,  does  not  limit  the  number^ 
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nor  make^iity  allowance.     But  under  the  provision  con*    OcTOBam, 
tained  in  the  Act  of  1766,  ch«  14,  (although  I  entertain       1807. 
some  doubts  whether  that  Act  can  be  considered  as  in  ^*— ^y^— ' 
force)  I  think  we  may  venture  to  pronounce  that  the  al-  b»akck,Iic. 
lowance  of  £15  per  annum  ought  to  have  been  made  for      agmmt 
ail  above  two^  that  were  directed  by  the  court  to  be  em*    The  Com- 
ployed  by  Graves  &f  Goade^  and  as  no  more  than  two  were   ■*«»^**lth. 
directed  to  be  employed  by  the  other  inspectors,  I  think 
the  judgment  of  the  General  Court  right  in  those  cases. 
Whether  the  legislature,  on  application  to  them,  may 
think  the  law  a  hard  one,  and  alter  it,  must  be  submitted 
to  them.  But  this  court,  I  conceive,  can  go  no  further  than 
make  the  allowance  I  have  mentioned  \  the  allowance  for 
two  hands,  being,  as  I  understood  the  law,  comprehended 
in  the  inspectors'  salaries.     And  in  this  opinion  I  am 
further  confirmed  by  looking  into  the  Acts  of  1730,  ch.  3, 
and  1732,  c\u  9,  sect.  10,  which  I  had  not  till  this  morning 
an  opportunity  of  consulting. 

Judge  RoAXE.  By  the  original  inspection  Act  of  1730^ 
(see  edit,  of  1733,  sect.  33,  p.  430,)  each  inspector,  (of 
whom  the  tenth  section  of  the  said  Act  had  provided 
that  there  should  be  three  at  each  warehouse,)  was  enti- 
tled to  receive  from  the  publick  ;^60  per  annum. 

This  salary,  then  a  very  considerable  one^  was  declared 
to  be  as  well  in  consideration  of  ^^  necessary  expenses  as 
the  trouble"  of  the  inspectors.  By  the  same  Act,  sect. 
36,  the  disbursements  to  be  allowed  to  the  inspectors,  are 
restricted  to  those  for  ^^  nails  and  printed  notes  and  re* 
ceipts;^*  which  idea  is  also  kept  up  in  the  37th  sect.,  stating 
that  salaries  and  ^^  other  incidental  charges  herein  before^ 
mentioned*^  should,  in  any  events  be  paid  out  of  the  publick 
treasury.  This  Act  also  has  no  general  clause  on  the 
subject  of  disbursements  similar  to  the  one  now  in  question* 

This  Act,  by  expressly  limiting  the  salaries  to  be  in 
consideration  of  ^^  necessary  expense"  as  well  as  trouble, 
is  supposed  to  have  varied  from  the  general  principles, 
that  salaries  are  given  merely  in  consideration  of  personal 
service,  and  that  the  expenses  of  publick  institutions,  are, 
(in  addition,)  to  be  borne  by  the  publick.  The  correctness 
of  this  idea  is  farther  manifested  by  the  omission  to  insert 
in  this  Act  any  general  clause  on  Uie  subject  of  disburse- 
ments, but,  on  the  contrar}-,  restricting  them  to  certain 
specified  items. 

In  the  year  1732  (see  ib.  ch.  9,  sect.  10,  p.  479)  a  legis- 
lative construction  of  the  former  Act  is  given,   which 
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OeroBtmi    enttreif  cotresponds  with  the  above  id«B.    After  Mftatmg^ 
tS07*      in  the  preamble  of  sect*  9,  that  the  salaiies  of  the  tiwpec* 

^— V"^  tor»  were  too  high,  and  the  services,  as  rveU  aa  eatpemtes 

BsAireH  tc  ^  keeping  servants^  of  the  inspectors,    were   verf  tin* 

ag^ifut      eaualy  at  different .  warehouses,  it  goes  on  to  apporttmt 

The  Com-    the  several  salaries  of  the  inspectors,  having  especial  refe* 

monweilth.   |.^u^^  ^  ^^  degree  of  expense,  as  well  as  personal  service, 
incidental  to  each  warehottse. 

•    Nearly  aiithe  salaries  are  also  diminished  by  that  Act, 
and  the  number  of  inspectors  is  reduced  to  two* 

Hits  diminution  and  reduction,  notwithstanding  it  m- 
creased  upon  the  inspectors  the  expense  of  keeping  hands^ 
does  not  produce  any  change  of  the  construction  of  the 
Act  of  1730;  the  material  features  of  which,  in  relation  to 
the  subject  just  mentioned,  still  remained  unaltered:  but, 
on  the  contrary,  this  last  Act  contained  an  express  legjsla* 
tive  decision  that  the  expense  of  keeping  servants  apper* 
tained  to  the  inspectors,  and  partly  in  consideration  of 
which  their  salaries  were  settled :  but  for  that  expense, 
the  salaries  would,  perhaps,  not  have  been  mted  so  m^. 

In  the  next  Act,  which  passed  in  1748,  some  variations 
are  found  to  have  taken  place,  compared  with  the  before* 
mentioned  Act  of  1730.  In  the  first  place,  the  salaries  are 
directed,  by  sect.  36,  p.  38B  of  edit«  of  1752,  to  be  paid 
*^  to  the  several  inspectors  appointed  to  attend  and  attend- 
*^  ing  the  several  warehouses  ;'*  omitting  to  specify  that 
they  are  given  in  consideration  of  expense  as  well  as  trou« 
ble:  and,  2dly,  a  general  clause  concerning  disbursements 
is  inserted,  (isect*  55^)  literally,  as  to  the  point  in  question, 
corresponding  with  the  clause  in  the  Act  of  1792  now 
before  us.  Indeed,  these  two  lastmentioned  alteratiofu 
Jiave  been  since  kept  up  inallthe  subsequent  tobacco  laws. 
This  general  clause  concerning  disbursements  does  not 
embrace  the  charge  in  question :  1st,  because  by  the  38th 
sect,  of  the  same  Act  the  general  fund  is  charged,  as  in 
the  clause  in  the  Act  of  1730  before  stated,  with  ^^salariesi 
**  rents,  and  other  incidental  charges  in  this  Act  mentioned i*^ 
thereby  tying  down  the  construction  to  die  charges  par- 
ticularly specified  in  the  Act ;  and,  2dly,  because,by  the  56th 
sect*,  it  is  declared  to  be  a  breach  of  duty  in  the  inspectors 
not  to  keep  a  sufficient  number  of  hands  at  the  several 
warehouses.  Tlie  ^^ariation  in  the  clause  giving  the  sala* 
ries  does  not  produce  that  effect;  not  only  for  the  reasons 
just  mentioned,  but  because  the  apportionment  and  the 
quantum  of  the  salaries  is  supposed  to  be  generally  kept 
up  as  established  by  the  Act  of  1730;  and,  since  .by  that 
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Act  a  pfArt  ot  the  compensation  was  ia  considerstioD  ot   0«T«»Kag' 
expense  as  well  as  trouble^  if  the  inspectors  were  intended*  ^  1807* 
by  the  last.  Act  to  be  eased  of  the  expense,  it  is  supposed: 
diat  their  ssdaries  would  have  t^een  proportionally  rediu^  Bkatch  hem 
ced ;  or,  rather,  it  is  not  supposed  that  they  would  have       qgaiiu*^ 
been  thus,  by  a  side-wind,  increased.  The  Goni- 

The  Act  of  1764  is  not  different  in  the  particular  now  ■«»^'««W>* 
in  question  from  the  Act  of  1748  just  mentioned;  and 
the  Act  of  1766  (ch.  14,  sect.  16,  p.  472  of  the  edit,  of 
1769)  requires  the  courts  of  gsht^in  counties  to  limit 
and  direct  what  number  of  hands  shall  be  kept  by  the 
inspectors  at  certain  enumerated  rvarehouses^  (of  which 
this  is  not  on0,)  with  a  proviso  that  such  inspectors  shaU 
be  allowed  for  all  hands  exceeding  two  at  the  rate  of  ^15 
per  hand:— that  is,  it  leaves  all  the  other  warehouses  <m 
the  general  ground  of  duty  and  responsibility  before  stated^ 
and  subjects  these  specified  warehouses  to  this  new  regu- 
lation. 

The  Act  of  1783,  (Chan.  Revisal  p.  197,  sect.  28,)  fails 
to  declare  particularly^  as  was  antecedently  done,  that  it 
is  a  breach  of  duty  for  the  inspectors  to  omit  to  keep  the 
necessary  number  of  hands i  but  declares  that  for  any 
breaches  of  duty  they  are  to  be  punishable  and  responsible. 
It  also  in  section  15  declares  that  the  inspectors  shall  con<« 
stantly  keep  so  many  hands,  not  exceeding  txvo^  as  the 
several  courts  wherein^  &c.,  shall,  from  time  to  time  judge 
necessary ;  that  is,  it  makes  general  the  beforementioned 
provision,  which  the  Act  of  1766  applied  to  particular 
Tvarehouses;  and,  instead  of  the  provision  in  the  Act  of 
1764  making  it  the  duty  of  the  justices  to  view  and  report 
(inter  alia^  upon  this  subject  of  keeping  handsy  Subjects 
the  breach  of  the  duty  imposed  by  the  15th  section  to  the 
general  penalty  prescribed  by  the  Act. 

It  is  supposed  to  have  been  beneficial  for  the  inspectors 
to  subject  them  to  a  prescribed sokd  limited  charge,  imposed 
by  the  County  Courts,  whose  respectability  is  undoubted, 
and  who  would  generally  consult  the  inspectors  as  to  the 
numl>er  of  hands  necessary;  rather  than  leave  them,  as 
before^  subject  to  the  posterior  opinion  of  the  justices,  and 
the  penalties  thereupon  attaching,  as  applying  to  each 
particular  case.  If  the  courts  could^  be  suspected  of  the 
wantonness  of  unnecessarily  invading  the  ri^ts  of  the 
inspectors,  that  power  would  equally  exist  in  the  Utt^ 
case  as  in  the  former. 

* 

Under  the  limited  provision  of  the  Act  of  1783,  there- 
fore, I  see  no  reason  to  vary  the  construction  of  the' Act  re- 
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0«r»«fev,    flfiectiog  the  charge  in  question*  But,  in  t79Sty  fintlmita' 

IWf.       Hon  on  the  County  Courts  in  relation  to  the  number  of 

^-— ^y^ — ^  hands  is  done  away,  and  the  question  is  whether  this  cir- 

BsAitcv  ate.  ctt>^<^i^<^^  varies  the  case.     It  is  important  osoreover  that 

againli    *  that  Act  eventually  abridges  and  reduces  the  inspectoral 

The  Coia-    salaries ;  I  mean  in  the  event  of  the  particular  warehouse 

MS  yielding  money  enough  to  pay  those  salaries ;  whereas, 

by  ijie  former  lawi;,  the  whole  salaries  were,  in  all  events, 

to  be  paid* 

It  is  important  too,  that  heavy  penalties  are  added  by 
the  Act  of  1806;  and  it  may  be  argued  from  the  existence 
of  those  penalties  that  a  construction  should  not  prevail 
which,  by  making  this  expense  chargeable  to  die  inspectors, 
(liable  too  as  they  are  to  have  their  salaries  eventually  re- 
duced as  abovementioned,)  would  leave  those  penalties 
without  any  corresponding  consideration. 

As  to  the  last  source  of  diminution,  I  answer,  that  it  is 
merely  possible  and  eventual;  and  that  the  inspectors  take 
their  ofiees  with  a  full  knowledge  of  its  existence :  as  to  the 
first,  the  power  of  the  courts  is  not  enlarge  on  this  sub- 
ject, with  reference  to  what  it  was  originally*  Formerly^ 
the  salaries  of  the  inspectors  were  liable  to  be  reduced  by 
penalties  for  neglect  of  duty;  and  now^  by  a  general 
preextsttnff  ascertained  charge.  The  HmitaHon  on  the 
courts,  first  partially  created  (but  not  so  as  to  reach  the 
warehouse  in  question)  by  the  Act  of  1766,  and  which  was 
made  general  by  the  Act  of  1783,  has  been  abolished  by 
the  Act  of  1792 ;  and  the  original  ground^  taken  by  the  in- 
spection Acts,  reoccupied ;  with  this  only  difference,  (which 
perhaps,  is  not  injurious  to  the  inspectors,)  that,  now,  in- 
stead of  being  left  subject  to  penalties,  actions,  and  abate- 
ments of  salary,  applying  to  each  particular  breach  of  duty, 
that  duty,  or,  rather,  the  expense  which  is  equal  to  its  dis- 
charge, is  previously  ascertained  by  a  general  regulation 
imposed  by  the  respectable  tribunal  of  the  County  Courts. 

The  legislature  had  the  same  right  to  go  back  to  the 
original  ground  taken  by  the  inspection  Acts,  and  to  vaiy 
its  modifications,  without  essentially  changing  ils  princi- 
ples, as  they  had  to  retain  the  restricted  and  limHed  sys- 
tem upon  this  point  established  by  the  Acts  of  1766  and 
1<783.  That  restriction  and  limitation  is^  entirely  done 
away  by  the  Act  of  1 792*  We  cannot  relate  back  to  and 
revive  the  partial  provision  on  this  subject,  contained 
in  the  Act  of  1766,  which  is  made  general  by  the  Act  of 
178^ ;  because  the  gcBcral  words  in  the  Act  of  1792  would 
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equftlljr  sweep  away  the  restrictions  contained  in  the  for«    OoTOBBt* 
mer  Act  as  ia  the  latter.  180r. 

I  am,  therefore,  of  opinion  that  the  whole  charge  now 
before  us  oug^t  to  be  paid  by  the  inspectors,  and  that  the 
judgment  of  the  General  Court  is  correct.  "'^agahm 

The  Com- 

Judge  Fleming.  From  tlie  view  already  taken  of  the  »<»w»«ltkr 
several  Acts  of  Assembly  on  the  subject,  prior  to  the  year 
1793,  when  the  principal  Act  now  in  force  was  passed,  it 
may  be  perceived  that  the  legislature,  at  different  periodsi 
thought  differently  with  respect  to  the  duties  of  inspectors, 
and  die  number  of  hands  to  be  by  them  employed  at  the 
several  warehouses. 

By  the  Act  of  1764  the  justi<^es  were  to  visit  and  su- 
perintend the  respective  warehouses,  and,  in  general,  to 
see  that  the  inspectors  did  their  duty;  and,  particularly^ 
that  they  kept  a  sufficient  number  of  hands  for  despatching 
the  business. 

By  the  Act  of  1766  the  courts  of  the  several  counties 
in  which  the  warehouses  respectively  lie,  (as  particularly 
enumerated  in  the  Act,  and  of  which  the  County  of  Ches- 
terfield is  one)  should,  annually,  in  the  month  of  Septem- 
ber, or  at  the  next  succeeding  court,  limit  and  direct  what 
number  of  hands  should  be  kept  by  the  inspectors,  and 
such  inspectors  were  respectively  to  be  alloived  by  the 
treasurer,  in  their  accounts,  the  sum  of£tS  annually  for 
each  hand  so  limited  and  by  them  employed  above  the 
number  of  ttoo. 

By  the  Act  of  1783,  the  County  Courts,  in  directing 
the  number  of  hands  to  be  kept  and  employed  by  the 
inspectors,  were  expressly  restricted  to  the  number  of 
two  at  each  warehouse;  which  virtually  repealed  the 
allowance  for  extra  hands  made  by  the  Act  of  1766. 

The  legislature,  however,  in  1792,  finding  by  experience 
that  two  hands,  at  some  of  the  greater  warehouses,  where 
large  quantities  of  tobacco  were  received,  were  inadequate 
to  perform  the  labour  required,  again  gave  the  County 
Courts  unrestricted  power  to  direct  the  number  of  hands 
to  be  kept  at  each  respective  warehouse ;  but  omitted  to 
make  an  allowance  for  the  extra  hands  so  to  be  kept  and 
employed,  as  had  been  done  in  the  Act  of  1766. 

Under  the  equity  of  that  Act,  however,  a  majority  of 
the  Court,  supposing  that  the  legislature  did  not  mean  to  ' 

impose  an  extraordinary  additional  expense  on  the  inspec- 
tors, without  some  compensation  for  the  same,  think 
themselves  authorized  to  make  an  allowance  of  j^  15  ti» 
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Oc¥oBBB»    the  appellants  Graves  6?  Goode^  for  each  of  the  two  extra 

1 807.       hands,  directed  to  be  kept  and  employed  at  their  ware- 

-— y^^-^  house;  and/  though  that  sunt  may  be  inadequate  to  the 

BmAvcR  he.  ^^  ^^  ^^^  hancU  at  the  present  day,  yet,  that  being  the 

tigmngt      allowance  fixed  by  the  Act  1766,  the  court  thinks  it  can- 

The  Com*    not  gd  beyond  that  sum  ;  but,  upon  a  fair  and  respectful 

noiiw«alth.   representation  of  the  hardship  to  the  legislature/ redress 

may  perhaps  be  obtained. 

The  judgment  is  to  be  revei^ed,  and  an  allowance  of 
one  hundred  dollars  to  be  made  to  the  appellants  in  their 
account  for  two  extra  hands  by  them  employed  at  the  sadd 
warehouse  for  the  year  1806.* 

*  ^ote.-^ln  this  case,  a  motion  was  made»  at  a  subsequent  day  of  the 
term,  to  permit  the  clerk  to  grant  a  certificate  of  the  judgment  of  the 
court  before  its  adjournment,  in  order  that  it  mi^t  be  entered  as  the 
judgement  of  the  General  Court  which  was  then  sitting :  otherwise,  an 
execution  could  not  issue  in  behalf  of  the  common  wealUi,  until  after  the 
June  term  of  the  General  Court;  the  law,  which  directs  the  clerk  of  the 
Court  of  Appeals  to  transmit  copies  of  judgments  and  decrees,  to  the 
clerks  of  District  Courts,  and  authorizes  executions  thereon  in  vacation, 
not  extending  to  the  General  Court,  (See  Rev.  Code,  voL  I,  ch.  249, 
sect  6.)    But  the  motion  was  denied. 


Q^l°^f^  Ammokett  against  Harris  &P  Turpin. 

In  a  joint  ac.  Charles  Ammoneit  brought  an  action  of  trespass, 
tionof  assault  assault,  and  battery,  in  die  District  Court  of  Richmond 
again^  ^  against  twelve  defendants  jointly.  Some  of  them  eluded 
twelve  de-  the  process,  and  others  prevented  it  from  being  served 
fendants,  the  upon  them,  by  force ;  so  that,  in  the  end,  the  writ  was 
wiip*bcen  executed  on  four  only.  Casey  and  Landrum^  two  of  them* 
served  on  <>A  whom  it  was  first  served,  appeared  and  pleaded  not 
two  only,        guilty;  and  a  verdict  was  rendered  against  them  jointly 

S?  ^^^  w'  J^  ^^^  ^*  *^  ^^""  ^"  which  the  verdict  was  found, 
cd  and  plea-  ^^^  reasons  appearing  to  the  court,  it  was  ordered  that, 
ded  not  guil-  Unless  the  plaintiiF  should  within  three  months,  release 
^  ^A^^  y^  ^^^^  defendants  £  500  part  of  those  damages,  the 
ruUy  in  '^  judgments  should  be  set  aside,  and  a  new  trial  granted 
general  them^  and  the  cause  again  put  upon  the  docket  \  but,  in  case 

terms  and  as*  of  such  release,  that  execution  be  issued  for  the  balance 
^  and  costs.    The  ]:elease  was  executed  accordingly,  and  the 

again^them  pM^^^^  took  judgment  and  sued  out  execution  for  the  bsH 
jointly.  lan^e,  part  of  which  was  levied.     Afterwar46,  two  ot^cr 
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dcfendaiita,  Harris  and  Turfmy  having  been  served  with    OcTOB»m» 
ptQcess,  after  the  former  had  filed  their  plea>  but  before       1807* 
the  judgment  had  been  obtained .  against  them,  and  the   ^^— -y-^ 
cause  standing  as  to  them  on  a  new   writ  of  inquiry,  AxMoysTT 
appeared  and  pleaded  the  release  as  to  j&ort,  and  judgment      againvt 
for  the  resuhic  of  the  damages  assessed,  in  bar  of  any    Ha^rris  & 
fgorther  assessment  of  damages;  bringing  into  court  and     ^v^^^^* 
tendering  to  the  plaintiff  the  full  balance  due  on  the  judg* 
ment*  ^^.     .  ,  -.»*.' 

To  this  plea  the  {daintiff  demurred  specially;  and  for  ^^^^ 
cause  of  demurrer,  assigned  that  the  ;^r^«tfn^  defendants  quenceofan 
were  not  arrested  when  the  former  filed  the  plea;  that  die  order  of  die 
jury  might  find  the  present  defendants  guilty  of  several  ^^'^['ij^^f 
parts  of  the  same  tre3pass,  or  one  of  diem  guilty  of  the  ^^e  diiroages 
same  at  different  times ;  that  several  damages  might  be  as«  to  those  de- 
sessed  ag^st  several  defendants,  in  the  same  action,  ao*  ^n<l.^^ 
cording  to  their  several  degrees  of  guilt ;  and  that  the  or-  thinr"of  ^e 
der  of  court,  directing  the  release,  applied  to  the  pavticu*  others,)  and 
lar  judgment  against  the  first  defendants,  and  related  to  took  jti^- 
that  particular  judgnient  alone.  ^^^^ 

The  defendants  joined  in  demurrer;  and  judgment  was  After  this, 
thereupon  «ven  in  their  favour^  to  which  the  plaintiff  ob-  he  could  not 
tained  a  wnt  of  super eedeaa  from  one  of  the  Judges  of  this  proceed  to 

^_,^  obtain  addt- 

»^^'*"'  tUnal  dama- 

gcs  against 

Randolph^  for  i^e  plaintiff  in  error.    The  release  was  any  of  the 

to  Casey  and  Landrum^  saying  nothing  about  the  other  ^i^^^^^g"^ 

defendants.     I  contend,  therefore,  that  it  enured  to  those  \£  he  had  not; 

only  to  whom  it  was  given.  taken  jiulg- 

My  primary  position  is,  that,  in  this  action,  and  under  ^'5"5*  ^^ 
i*^.  "^  -'i.  r  \\      .  mierht  have 

these  circumstances,  it  was  m  the  power  of  the  jury  to  j^^  damage* 

sever  the  damages.   If  this  position  is  in  my  favour,  the  assessed,  on  . 

release  enured  distinctly  to  Casey  and  Landrum:  so  too,  the  other  issues 

executi(Mi  was  against  men  who.  had  committed  separate  P**  ^r^ 

injuries;  and  so,  in  the  fourth  place,  the  doctrine  of  taking  i^inst  Uie 

judgment  pro  meltoribus  damnis  did  not  apply.  other  defen- 

I.  Whether,  where  the  declaration  isjointl  the  jury  can  ^^",?»  *?^ 

^%      ji  J       ^         J     J  finally  taken 

sever  the  damages.  judgment 

On  this  point,  if  reason  only  is  consulted,  the  question  agunst  any 
will  be  decided  in  the  afiirmative.     Torts  are  either  joint  o«eof  them 
or  several:  the  guilt  of  one  man  is  not  that  of  another:  ^J^fJ"^^"' 
and  different  consideradons  ought  to  apply  to  persons  of 
different  wealth.  ^ere,-  would 

Reason  only  ought  to  be  consulted,  because  the  autho-  ^*^*^5ier^*^ 
rities^   are  very  numerous,  confused,  and  cotitradictory«\^-J^^^jf(he 
The  chief  is  Lord  Mansfield  in  Hill  and  another  v»  Good-  first  verdict 
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OcTOBVB,    chiU,  S  Burrowy  9790t  and  he  dedves  there  is  w^^jti^fA 

1807.      inconsistency  in  the  cases,  it  is  impassible  to  reooncil^ 

^^-— V"— ^    them.  I  argue,  therefore,  that  you  are  eoiancipated  from 

AxxomtTT  B>*>^^l^  authorities  as  to  this  point,  and  shooU  setde  Ac 

against      Wlw  by  your  own  decision*  But,  if  we  are  to  be  governed 

HakkisO    hjprecedenty  that  case  is  different  from  ours:  for  thtrt 

ToRFiir.     ijj^  j^jjy  found  all  the  defendants  j*ofi}%  gmky;  whejr^as^ 

here^  althcMigh  Ca^ey  and  Landrum  had  2l  Joint  judgment 

had  only  ap-   against  them,  Harris  and  Turpin  were  not  then  before 

portioned,      the  court.     We  cannot  avail  ourselves  of  die  observatioii 

^^^J*«    of  Lord  Mamfieldy  relative  to  cases  where  def<^danta  are 

clMir^ara  of  charged  severally:  but  he  says  that  his  decision  has  no  ap* 

the  dama*      plication  to  cases  where  they  pkad  severally. 

K^  ^  The  principle  in  the  case  of  Jones  vl  The  Cwnmon^ 

Ifthejurr,     WtfaM,  1  CaU^  SS5y  is  in  our  favour.  1  BuUtrode  157,  cited 

In  a  joint  ac-  in  5  Burrow  2791,  is  in  point.     Cro.  Eiiz.  860,  Austin  v* 

tion  of  assault  Wtlward^  states  that  where  one  is  found  guilty  in  part,  and 

!^M  ^7'    the  others  in  all,  the  damages  shall  be  severed.  But  1  i  Co. 

damages  se-   R^P*  P*  ^y  HaydofCs  case^  is  in  our  favour;  and  it  w31 

verally  appear  that  all  the  decisions  which  prohibit  severance  of 

against  the     damaflres  are  where  the  cases  of  all  the  defendants  were 
several  de*  «>ii  i«  r 

fendants,        submitted  to  the  same  jury;  and  no  instance  occurs  ot  an 

(the  cases  ^  authority  against  severing  the  damages,  where  the<  defen- 
»A«»  «^  dants  are,  at  diiferent  times,  brought  before  different  juries, 
^ef^^  C%a/>»uwi  V.  House  and  others,  2  Stra.  1 140,  shows  tiiat 
jmy,)  it  is  where  the  defendants  severed  in  their  pleas,  the  jury  might 
error,  unless  assess  separate  damages.  Loxvfield  v.  Bancrofi  and  others, 
^te«""^  1  Stra.  910,  is  a  case  against  us.  Yet,  in  the  same  book, 
^prown^  '  *^^  ^^**^  ^^  Irfln^v.  Santhe,  p.  79,  is  in  our  favour. 
against  all  !!•  The  release  enured  to  Casey  and  Landrum  only. 

birt  one,  and    Esp.  415,  Cooi  V.  Jenner,  (cited  from  Hobart,  p.  66.)  ap- 

I^f?i?f^^  pears  airainst  me  on  this  point:  but  the  release  executed 
ment  tor  the    r^  j*  •!•  *«« 

damsffes  as-   by  Ammonett  was  not  voktntary^  but  directed  by  the  court. 

sessea  Besides,  if  my  doctrine  is  true,  that  the  damages  mig^t 

against  that    y^  severed,  how  can  this  release  operate  in  favour  of  other 
ci^'uirerl    defendants,  who  were  not  then  before  the  court? 
ror  is  cored.        III.  These  were  different  judgments;  therefore  dife- 
rent  executions  might  be  issued. 

IV.  The  doctrine  de  melioribus  damnis  does  not  apply 
to  circumstances  like  these,  where  the  defendants  drop  in 
at  different  times ;  but  only  where  the  judgment  is  obtain- 
ed against  all  at  once.  When  Casey  and  Landrum  had 
pleaded,  we  were  not  bound  to  wait  till  we  could  get  diem 
all  before  the  court.  This  would  have  been  a  great  hard- 
ship upon  the  plaintiff.   If  a  contrsTy  doctrine  should  pre- 
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iMA^awerithydefinidant,  to  screen  his  own  ferttine,  might    OcTOBes, 
put  forward  odiers,  who  were  his  tools,  and  worth  nodiing.       1 807* 

w 

Judge  TiTCREA.     Might  not  the  severance  of  damages  xmmonett 
lead  to  the  inconvenience  you  mention?     A  man  might      agaimt 
set  on  another 'to  commit  a  trespass.  Hie  instigator  might  Harris  tf 
he  eompeUed  to  pay  only  one  shilling,  while  a  large  sum     TtRnw. 
might  be  assessed  against  the  insolvent  perpetrator. 

Haml&iph*  The  severance  of  the  damages  is  the  ontyway 
to  prevent  that  inconvenience.  The  jury  would  find  against 
each  according  to  the  enormity  of  his  offence,  and  consi* 
der  the  sum  which  had  been  granted  against  one,  in  esti« 
mating  the  damages  against  the  rest. 

Wickham^  for  the  defendants  in  error.  No  authority  can 
be  produced  to  show  that  there  may  be  several  verdicts  and 
several  ftktgmtntB  against  defendants  who  are  jointly  sued. 
Where  the  object  is  punishment^  the  atrocity  of  the  crime 
and  die  property  of  the  offender  ought  to  be  considered, 
as  in  Jones  v.  the  Commonrveaith;  but,  where  compensation 
far  the  injury  is  in  question,  the  injured  person  has  a  right 
to  look  equally  to  all  who  have  injured  him. 

jbi  dom  Lift*  332  a*  it  is  said  that  a  trespass  is  joint  or 
sevend  at  the  will  of  him  to  whom  the  wrong  is  done ; 
and  in  E$p*  395,  quoting  Teiv.  68,  that,  if  the  person  in- 
jured sues  one  and  obtains  judgment,  the  others  may  plead 
it  in  bar. 

It  is  a  strange  doctrine  that,  although  you  cannot  by 
separate  actions  recover  separate  damages  for  one  and  the 
same  trespass,  yet  sn  a  Joint  action  you  can. 

I  admit  that,  where  the  trial  is  of  several  issues,  or 
writs  of  inquiry,  by  different  juries,  the  damages  mdy  be 
severed.  This  arises  from  the  necessity  of  the  case ;  and 
there  an  execution  must  be  taken  de  melioribtts  damnis. 
But  I  never  heard  before  that  twenty  different  satisfactions 
could  be  obtained  for  the  same  injury.  The  jury  .must 
take  info  consideration  the  whole  injury.  If,  then,  there 
were  twenty  juries,  the  plaintiff  might  recover  twenty  times 
as  much  as  he  was  entitled  to. 

Lord  Mansfield^  in  5  Burri.  3790,  decided  only  certain 
points;  leaving  others  to  be  setded  hy  compariMHi  of  the 
authorities*  Sayer^s  Law  of  Damages,  p.  t48,  149,  cites 
Bulsirodcy  157,  and  says,  ^^it  may  be  inferred,  from  di- 
**  vers  cases  both  prior  and  subsequent,  that  this  case  is 
^*  not  kw."    Austin  tr,  Wihoard  and  others,  Cro.  Eliz^ 
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against 

Harris  &» 

Tdkpxn. 


OoTOBBR,    650,  was  a  caae  where  some  were  foimd  guilty  m jpurt,  and 
1  S07m       others  in  all  :*-4>ut  this  is  not  a  case  of  that  sort;,  ior^herey 

^— V ^    it  was  not  a  divisible  offence,  being  a  single  assault  and 

Ammohbtt  '^'^tery ;  and  the  verdict  was  that  Caseff  and  Landrum  were 
guilty  of  the  xvhole* 

From  2  Bac.  Abr»  3/2,  and  the  authorities  cited  there 
in  the  margin,  it  appears  tha£  the  jury  cannot  regularly 
assess  several  damages  for  ona  trespass,  where  the  charge 
in  the  declaration  is  joint.  Mitchell  v.  MtUnink  and  others, 
6  Term  Reports^  199,  is  a  very  strong  case  against  Mr. 
Randolph.  According  to  that  case,  where  the  judgment 
is  pro  meUoribus  damnia^  it  must  be  against  one  only,  and 
a  nolle  prosequi  must  be  entered  as  to  the  rest. 

Where  there  are  verdicts  at  different  ^iimes  a^nst  se* 
veral  obligors  in  a  bond,  the  plaintiff  can  have  only  one 
satisfaction.    So  here  he  can  have  but  one  satisfaction. 

Mr.  Randolph  says  his  client  was  not  bound  to  wak  till 
he  could  get  the  other  defendants  before  the  court.  Agreed  : 
but  he  might  have  got  his  verdict  against  those  who  were 
arrested,— have  proceeded  afterwards  to  get  verdicts 
against  others,  and  finally  taken  his  judgment  smd  execu<> 
tion  de  melioribua  damnie.  He  did  not  choose  to  do  this  ; 
but  made  his  election  in  the  first  instance. 

It  is  ccHitended  that  he  might  have  got  greater  damages 
of  the  other  defendants :  but  he  chose  the  first  which  were 
assessed,  considering  them  better,  as  being  prior  in  point 
of  time. 


Randolph^  in  reply.  We  contend  that  we  had  a  right  to 
prosecute  the  suit  against  Harris  &f  Turpin^  notwithstan- 
ding that  against  Caseif  Csf  Landrum  had  been  decided* 

The  principal  point  in  this  case  is  excepted  out  of  the 
points  declared  to  have  been  decided  in  Hillvm  GoodckUds 
and  the  authorities  preceding  that  case  are  in  our  favour.^ 

Bidstrodcy  157^,  Sampson  tr.  Gideon^  dated  the  9th  of 
James  I,  is  expressly  in  point.  The  general  character  of 
Bulstrode*s  Reports  is  unquestionable.  How  then  is  the 
credit  of  this  case  to  be  destroyed?  Only  by  Satfer  on  Costs 
and  Damages.  He  says  its  authority  is  shaken  by  other 
decisions.  I  will  endeavour  to  run  through  all  the  cases, 
and  show  a  principle  which  should  prevail. 

Cro*  Eltz*  860,  is  an  authority  for  us.  But  this  is  ob- 
jected to,  in  consequence  of  a  note  in  2  Bac*  Air*  2T2^ 
where  1  Bulstr.  50,  and  Cktrih.  20,  Rodney  v.  Strode^  are 
cited.  The  inference  from  Carth^  20,  is  that,  if  a  nolle 
prosequi  had  not  been  entered,  it  would  have  been  err^r* 
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Bttty  in  that  cft$e,  I  grants  the  damages  ou^t  not  to  have   OaroBESt 
been  severed;  because  the  jury  found  all  the  defendants      1807 
equally  guilty.  ^     v    '^ 

The  rule,  I  contend,  is,  that,  wherever  equality  of  guilt  AMMovmtT 
is  found  by  the  jury,  they  have  no  right  to  sever  the  da-      agabiH 
mages.  Onslow  v.  Orchard^  1  Stra.  422,  is  said  to  be  against   Harbis  O 
us.    This  was  a  loose  note  of  Strange  the  reporter;  but    ^'*'*"' 
comes  within  my  rule ;  for  the  trespass  there  was  confeosed* 

It  is  contended  that  an  assault  and  battery  is  a  single^ 
and  not  a  divisible  offence:  but  surely  there  may  be  a  dif- 
ference of  degrees  in  assaults  and  batteries,  and  different 
parts  may  be  acted  in  the  perpetration.  2  Stra.  1140,  and 
Haydon^s  casey  11  Co»  Rep.  5,  are  both  in  our  favour.  All 
the  cases  which  seem  against  us  may  either  be  overthrown^ 
or  brought  within  the  rule  I  have  mentioned.  In  6  Term 
Rep*  199,  there  were  three  writs  of  inquiry;  and  I  admit 
it  was  error  to  sever  the  damages ;  because  there  was  a 
judgment  by  nil  dicit^  and  thus  an  implied  confession  of 
the  guilt  of  all.  3  Levinz  3524,  Smithson  v.  Garth  and 
others,  1  WiU.  30,  Cro.  Jac.  251, 118,  and  Jenkins* 9  cen^ 
turieSy  317,  cited  in  Bill  v.  Goodckiidy  are  aU  cases  of  en^ 
tiretif  of  guilty  and  do  not  contradict  the  rule. 

Analogy  also  is  in  our  favour,  the  doctrine  being  simi- 
lar in  actions  on  the  case  for  malicious  prosecutions.(a)      (d)  1  Stra. 

The  practice  of  this  country  sanctions  the  doctrine  for  91Q|tb.  79, 
which  I  contend.     The  suit  against  Casey  and  Landrum  \^^^  q^ 
was  put  separately  on  the  docket.  car,  54»  PUy- 

er  «.  Wanier 

Judge  RoAifE.    Why,  in  a  decbration  agdnst  one  ^^pi^^Si' * 
several  joint  trespassers,  is  he  charged  to  have  committed     ^^ 
die  trespass  simul  cum  aliisf 

Randolph.    To  give  notice  of  the  nature  of  the  trespass. 

Judge  Roane.  Is  it  not  rather  the  mode  of  declaring 
separately  f  If  he  charged  them  all  together,  would  he  not 
be  estopped  from  saying  that  their  degrees  of  guilt  were 
unequal? 

m 

Randolph.  Upqn  principle  our  doctrine  ousht  to  be 
sustained.  The  case  of  a  jomt  bond 'is  different  mm  this« 
There  are  no  degrees  of  oblation  in  that  case;  but  there 
are  degrees  of  guilt  in  trespasses* 

As  to  the  dioice  de  meHoribus  damnisy  RastaU  may  be 
said  to  be  agamst  us ;  the  entry  in  that  book  beingi^nst 
one  defendant  only :  but,  where  judgment  has  tmn  ren-^ 

3  T 
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OMtfBtm,  dered,  it  is  too  late  to  tufce  it  pr^  msB^rikus  dat^iu  In  I 
180f.      Wik.  SO,  it  is  said,  that  the  plaintiff  ms^y  take  judgment. 
— ^**^  pro  melioribus  damnisj  where  there  are  several  damages 
Ann  *t      a*8C8s«d  i  but  that,  after  the  term  is  over,  it  cannot  be  done. 

UAAHifi  Cf       Juclgc  Lyons.    May  not  the  judgment  be  delayed  nn-- 
Tmi»iH.     ^1  issues  or  writs  of  inquiry  have  been  tried  aa  to  all  the 
defendants  ? 

.  JRimdolph*  Delay  the  jndgment!  What  momveniesce 
would  this  produce ! 

.  Judge  Ltovs.  So  far  as  I  have  beep  concerned  as 
counsel,  I  have  always  disnussed  the  suit  against  the  other 
defendants  in  such  a  case* 

Randolph*  If  RastaU  is  against  us,  it  was,  the  courts 
duty  to  have  directed  a  stay  of  executiont  If  they  ne- 
glected to  do  this,  we  ought  not  to  suffer /or  their  error. 
It  ought  now  to  be  rectified,  by  setting  aside  the  execv- 
tion,  compelling  us  to  return  the  money  received,  and  to 
stay  until  the  writ  of  inquiry  shall  be  tried. 

The  releetse  ought  not  to  operate  to  our  disadvantage; 
tUi  words  not  having  thateffect.  I  admit  ihat  in  Hobm  66, 
Caoke  0.  ysnner^  (which,  too,  was  a  case  of  equal  guik  in 
all  the  defendants,)  the  release  ought  to  have  been  a  bar; 
but  not  in  this  case.  In  the  same,  book,  p«  70,  and  Cro. 
Car.  239,  the  doctrine  is  laid  down,  that  a  release  to  one^ 
mgahut  whom  a  judgment  has  been  obtained^  is  no  release 
to  another  against  whom  there  is  no  judgment:  and,  that 
a  release  to  a  judgment  is  no  release  to  an  action^  the  au^ 
thorities  are  express.    . 

Saturday^  October  ZXsty  1S07.  The  Judges  delivered 
their  opinions. 

.  Judge  Tucker  stated  the  case,  and  then  said:  The 
case  of  Hill  and  another  v*  Goodchild^  5  Burrow  2790;, 
with  the  multitude  .of  cases  there  cited  on  both  sides,  was 
relied  oh  by  the  counsel  for  the  appellants,  to  show  that 
the  law  of  thiscikse  hits,  never  been  settled,  to  this  di^,  in 
England;  and  he  called  upon  this  court  to  establish  a 
precedent  that  might  settle  it  in  future. 

That  case,  like  the  present,  was  a  j^nt  action  of  tres- 
pass, assault,  and  battery,  against  tvo  defendants,  who 
Headed  not  guiky,  and  the  verdict  found  them  jaintijf 
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goilly,  but  assessed  the  damages  9tveralhff  as  to  omtfott^    0«tom% 
shillings,  and  as  to  the  other  one  shilling  only}  wd  th«       1807. 
plaintiff  took  his  judgment  accordingly,  which  was  rever-  ^~ 
sed  in  the  Court  of  King's  Bench;  £e  court  holding  that,  aimosctt 
as  the  trespass  WBsjoiniiy  charged  upon  both  defendants,      t^gainst 
and  the  verdict  found  both  Joint/tf  guilty^  the  jury  could  ^akris  % 
not  afterwards  assess  several  damages.    And  several  cases     ^^^'^*  • 
were  referred  to  by  the  court  as  warranting  their  opinion: 
among  others.  Crane  i^  Hill  v.  Huffiberstony  Cro*  Jac» 
118,  in  which  case  the  defendants  eeveted  in  pleading 
which  brings  it  precisely  to  the  case  before  us«    That 
case  was  also  a  writ  of  error  in  K.  B.;  and  the  error  as-> 
signed  was,  that  in  trespass  of  battery  and  wounding,  the 
one  pleaded,  to  all  eiH:ept  the  wounding,  that  it  was  in  his 
own  defence ;  and,  to  the«  wounding,  hot  guilty.    The  other 
justified  allitk  his  own  defence.     And,  upon  issue  joined^ 
the  jury  found  the  first  guilty  of  the  WQunding^  and  the 
other  issue  against  him  also,  and  assessed  daosages  %^ 
£20}  and  found  the  issue  also  against  the  other  defend* 
anC,  and  damages  £  100 ;  and  judgment  was  given  accor- 
dingly, of  the  several  damages  against  them;  and  the 
error  assigned  was  ^^  because  there  ought  to  havi  been  bitt 
one  judgment  for  the  damages;  and  the  plaintiff ' OM^xi  s^ 
have  made  his  election  against  wnoit  he  would  nave  take^i 
his  judgiuent*     And  the  whole  court  was  of  thai  (^inioni 
and  for  this  cause  the  judgment  was  reversed* 

A  precedent  more  in  point  (except  that  the  issues  weri 
probably  tried,  and  the  damages  assessed  by  the  same 
jury)  cannot  easily  be  supposed*  It  may  be  worthy  of 
obser\'ation  that  the  issues  were  perfectly  distinct*  Firsts 
one  of  the  parties  pleads  that,  as  to  all  but  the  xn^onnding^ 
it  was  in  )\\%  ovfn.  defence;  and,  as  to  Htk^  w^unding^wA 
guilty*  The  second  defendant  justifies  all  in  his  own  de» 
fence*  The  juiy  might  have  acquitted  the  first  upon  one 
of  his  pleas,  and  found  him  guilty  upon  the  other ;  and  ait 
the  same  time  have  found  the  second  not  guilty  as  to  the 
whole,  or  guilty  as  to  the  whole*  Yet,  inasmuch  as  they 
found  both  guiky,  though  upon  these  several  ple^i  the 
court  held  ths^,  although  they  had  severed  themsel^s  iti 
plea,  yet,  when  they  were  both  ioMtkd  jointly  guilty  t>fon^ 
and  the  same  battery,  one  judgment  only  ought  to  have 
been  given*  The  case  of  Strode  v*  Rodney^  Carthew  19# 
was  also  relied  on  by  the  court  in  their  opinion*  That 
was  an  action  of  trespass,  and  false  imprisonment,  aaft 
imposing  the  crime  of  treason  on  die  plaintiff,  agakisc 
thi^e  defendants*    One  of  them  confessed  the  adieu:  iho 


496  SUPREME  COURT  OF  APPEALS. 

OoTOBSs,  Other  two  pleaded /otnlj^,  not  guHt^r.  There  was  a  verdict 
1807*      for  the  pbuntiiF  on  that  issue,  and  ^  1000  damages  against 

^      V      ^  one,  and  £  50  agidnst  the  other  defendant.    The  plaintiff 

Ammovstt  ^■^^'^  9inoUe prosequi  against  him  who  let  the  judgment 
agfdngt      go  by  default,  and  against  the  other  defendant  for  the 

Harris  l3f  £50^  and  took  judgment  only  against  Strode  for  the  j^lOOQ* 
Tvmnv.     j^j^^  jt  ^ng  ji^lj  ijiat  ^e  defect  of  the  verdict  was  cured  bj 

the  noileprose^i.  For,  as  the  piaintifF  might  have  brought 
this  action  agamst  them,  jointly,  or  severally,  so  it  is  but 
reasonable  that  he  should  have  die  same  election  as  to  the 
damages;  although  it  was  objected  that  the  plainuff  hadi 
election  ile  me&orihuB  damnis^  only  where  the  triab  are  «t 
several  times;  and  this  was  a  fact  of  which  they  are  all 
equally  guilty,  and  that  it  was  a  contradiction  to  say  that 
the  plaintiff  was  injured  by  one  to  the  value  of  £  50^  and 
by  the  other  to  the  value  of  £  1000.  And  this  judgment 
was  affirmed  in  the  Exchequer  Chamber,  and  also  in  the 
HtMise  of  Lords,  as  we  are  informed  by  a  marginal  note, 
in  2  Bac.  Abr.  (old  edit.)  9  Tit.  damages. 

In  the  case  of  Mitchell  v.  Milbank^  6  Term  Rep.  199, 
where  the  plaintiff  executed  three  writs  of  inquiry  against 
three  sevi(nil  defendants  who  suffered  judgment  to  go  by 
default,  and  several  damages  were  assessed  thereon;  the 
eourt  held  that,  if  he  had  entered  up  final  judgment  on  the 
several  damages  on  these  inteiiocutory  judgments,  it  would 
have  been  erroneous;  which  shows  the  same  principle  to 
be  still  adhered  to  in  the  English  courts,  as  in  the  cases 
which  I  have  mentioned.  The  result  of  all  which  seems 
to  be,  that  the  plaintiff  shall  have  but  one  recompense  ia 
damages,  though  the  assault  and  bauery  be  committed  by 
several,  and  though  his  action  be  brought  either  joint  or 
several.  1  Esp.  321,  dd  edit.  The  case  of  Jones  v.  The 
Commmwealth^  (1  CVi//,  555^)  may  be  supposed  to  be  in 
opposition  to  this  opinion.  But  that  was  a  criminal  case; 
and,  independent  of  the  principle  arising  out  of  our  own 
peculiar  constitutions  and  laws,  we  have  the  authority  of 
die  court  in  Strode  tr.  Rodney  Twhere  it  is  said  to  be  true, 
Aat  when  several  persons  are  found  guilty  criminally^  then 
the  damages  may  be  severed  in  proportion  to  their  guilt, 
yet  it  is  otherwise  in  civil  cases,  3  Mod.  102,)  for  the  dis- 
tinction. So  that  I  do  not  consider  the  decision  in  that 
case  as  affording  any  rule  for  our  opinions  in  this. 

It  would  seem  from  the  precedents  in  RastatPs  entries 
654,  that,  where  a  joint  action  of  trespass  is  brought 
against  several  defendants,  if  there  be  a  verdict  against 
one  or  more  of  them  at  one  time,  and  the  plaintiff  chooses 
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to  proceed  against  the  rest,  the  regular  course  is  to  enter    Octobbb, 
judgment  against  the  first,  with  a  ceaset  executio  until  a      1807. 
trial  is  had  as  to  the  other  defendants.  And  then  the  plain-  ^    y  ■    ^ 
tiff  may  elect  against  which  of  them  he  will  take  his  final  AMMowsTt 
judgment,  and  enter  a  nolle  prose  jut  as  to  the  rest.    But,      ogainH 
in  the  case  at  bar,  there  was  no  ce9set  executio  entered  as    Harris  O 
to  the  judgment  against  Caeey  6?  Landrum  until  the  other     Turhn. 
defenchmts  should  have  answered,  &c.  on  the  contrary,  the 
plaintiff  sued  out  his  execution,  and  thereby  determined 
his  election  to  recover  his  damages  against  them  only*  And 
this  we  are  told  may  be  pleaded  in  bar  by  the  other  defend* 
ants.  1  Esp*  318,  wno  cites  Teherton  68.  And  the  reason 
given  is  that  beforementioned ;  that  the  plaintiff  can  have 
but  one  recompense  for  the  same  injury. 

As  to  the  release,  it  is  laid  down  in  Cooie  v»  ^enner 
Hob.  56  cited  1  Esp.  415,  that,  if  a  trespass  be  joints  a 
release  to  one  is  good  to  alL  Here  the  release  was  not 
totaly  but  merely  lor  a  part  of  the  damages  assessed  by  the 
jury.  The  plaintiff  hs^  his  election  to  take  £  100  dama- 
ges, only,  instead  of  £  600,  or  to  submit  to  a  new  trial: 
he  elected  to  take  the  £  100 ;  and  he  sued  out  his  execu- 
tion thereupon.  He  thus  determined  not  only  the  quan- 
tum of  the  recompense,  but  the  persons  against  whom  he 
would  take  it.  And  this  might  well  be  pleaded  in  bar  by 
those  who  had  not  before  appeared  and  answered  to  his 
action.  I  am,  therefore,  of  opinion  that  the  judgment  be 
affirmed. 

Judge  Roane.  |t  is  a  general  principle  applying  to 
civil  actions  against  joint  trespassers  that  the  act  of  one  is 
the  act  of  all  the  parties  present,  as  diey  all  unite  to  do  an 
unlawful  act,  though  in  fact  one  may  be  more  malicious 
and  do  greater  injury  than  another.  1 1  Co.  Rep.  5,  Hay* 
dorfs'case.  In  conformity  with  this  position,  it  is  held  that 
a  recovery  in  a  separate  action  against  one  trespasser  may 
be  pleaded  in  bar  to  an  action  brought  against  another. 

This  position  seems  decisive  of  the  case  before  us. 
However  the  case  might  have  been  if  the  damages  had 
been  severed^  in  relation  to  Casey  and  Landrum^  in  which 
case  it  might  have  been  right  to  apportion  upon  the  present 
defendants  their  quota  also ;  (thus  making  out  among  all 
the  defendants  a  full  satisfaction  for  die  whole  injury ;) 
yet,  in  this  case  it  is  clear  diat  the  first  verdict  extended 
to  the  whole  injury ;  and  the  damages  thence  arising  have 
been  satisfied  or  tendered.  The  appellant,  by  accepting 
the  damages  given  by  the  first  verdict,  has  waived  his 
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0«¥OBB«,  right  to  go  against  the  present  appellees  for  the  whole 
injury,  and  elect  pro  meliorihus  damnis;  and  ke  cannot  go 
against  them  again  for  their  proportion  of  the  damage 
done  to  him,  because  this  is  already  included  in  the  y«r« 
diet  rendered*  The  case  might  have  been  oth^rwise^  (but 
on  this  I  give  no  opinion,)  if  the  first  verdict  had  only 
apportioned  upon  the  t/ten  defendants  their  quota  of  the 
damages. 

On  this  ground  I  think  the  judgment  of  the  District 
Court  perfecdy  correct. 

Judge  Lyoks.  The  law  is  laid  down  in  BuUer^s  Nisi 
Prins^  p.  20,  (citing  Teh.  68,)  that,  if  a  battery  be  com- 
mitted by  several,  and  a  recovery  be  had  against  one, 
such  recovery  may  be  pleaded  in  bar  to  an  action  for  the 
same  battery  against  another;  and,  in  Co.  Litt*  232  a,  that 
r  a  release  to  on^  of  several  persons  who  were  guilty  of  a 

joint  trespass  operates  as  a  release  to  all. 

^^  It  is  also  a  maxim  that,  where  the  inquest  is  taken 
^^'by  the  issues  of  the  parties,  by  the  same  inquest  shall 
^'  the  damages  be  taxed  for  all."  [BuUery  20,  Carth.  19, 
Rodney,  and  Strode. 

^^  It  is  the  constant  practice  now  to  let  the  writ  of  in* 

^^  quiry  issue  so  that  the  same  jury  tries  the  issue  and 

^^  and  assesses  the  damages;  and,  in  case  the  defendant, 

^^  who  pleaded,  is  acquitted,  yet  the  plaintiff  shall  go  on 

^^  to  assess  damages  against  the  others;  and,  if  one  of  the 

*^  defendants  appears,  pleads,  and  is  found  guilty,  and^ 

f^  afterwards,  another  does  the  same,  and  is  likewise  found 

^'  guilty,  he  shall  be  charged  with  the  damages  taxed  by 

*^  the  former  inquest;  for  the  trespass  which  the  plaintiff 

^^  has  made  joint  cannot  be  severed  by  the  jur}',  if  they 

^  find  it  to  have  been  done  by  all  at  one  and  the  same  time : 

^^  but,  if  the  jury  find  one  guilty  at  one  time,  and  the  other 

^^  at  another  Ume,  there  several  damages  may  be  asses- 

(a)Str.  ^  sed."(a)     (It  is  a  question,  however,  whether,  in  the 

1222, 11  Co.   last  menticmed  case,  a  joint  action  ought  to  be  brought.) 

Sq,  if  there  be  several  defendants,  the  jury  may  find  them, 

severally  guilty  as  to  part,  and  severally  not  guilty  as  to 

(&)  Qirtk,  30.  ^^  residue,  and  assess  damages  severally.(A)  But  this  is 

*  the  <?ase  with  respect  to  trespasses  committed  on  lands, 

and  the  like ;  but  cannot  apply  to  assaults  and  batteries. 

In  the  case  of  Chapman  v«  House^  he.  [2  Str.  1 140} 
Chief  Justice  Lee  was  gf  opinion  that  the  jury  might  assess 
separate  damages  where  die  defendants  severed  in  their 
pleas. 
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But  the  doctrine  is  plainly  declared  in  ffill  &c*o.  GooJ*    Octobb»» 
chUd^(c)  that,  in  a  joint  action  of  trespass,  where  the  jury       1807* 
Jind  the  defendanU  jointly  guilty^  they  cannot  sever  the    ^— — y— ^ 
damages  according  to  the  degrees  of  guilt.  AMMoaaxT 

I  do  not  diink  that  the  present  case  calls  for  an  opinion,      againu 
as  to  what  might  have  been  the  decision,  if  the  defendants    Habbis  & 
had  been  charged  701/2^^  and  severally  i  or  h^d  pleaded     "^  "»**•''• 
severally;  or  had  been  found  guilty  of  ^^^r^/ ;>ar^j  $/the 
same  trespass^  at  different  times;  or,  if  two  several  treS' 
passes  had  been  joined  in  the  same  action,  and  damages  2790     '^ 
had  been  severally  assessed  according  as  the  defendants 
were  severally  guilty. 

But)  conformably  with  the  principles  settled  in  the  au- 
thorities which  have  been  quoted,  the  judgment  must  be 

AFFIRMED* 


CocKE,  Crawford  &f  Co*  against  Robert  Pollojc  &f  Co.      FrUav, 

Oct.  36th. 

A  bill  was  presented  to  the  Judge  of  the  Superior  Court  .^ 
of  Chancery  for  the  Staunton  District,  by  Cocke^  Crawford  sijperior'* 
Cif  Co.  praying  that  a  judgment  obtained  against  tliem  by  Couru  of 
Robert  PoUok  &?  Co.  in  the  District  Court  of  Charlottes-  Chaueeiy 
mile  might  be  enjoined.    Neither  the  plaintiffs  nor  defen«  to  Bra^^ 
dants  in  this  bill  were  resident  within  the  Staunton  Chan«  junaimM  to 
eery  District;  but  the  county  of  Albemarle^  (within  which  t2i€  jud^. 
is  the  town  of  CharloitesviUe^)  had  been  annexed  *«r^to^^*|[]^.^*>* 
by  an  Act  of  the  General  Assembly*  *  common  law 

Previous  to  this  application,  the  question,  whether  the  vidiintlicir 
Superior  Court  of  Chancery  for  Hk^  Richmond  District,  or  JJ^spectire 
that  for  the  District  of  Staunton,  possessed  the  jurisdiction  „!:!*In**l  "^ 
to  grant  mjunctions  to  the  judgments  ox  the  District  Court  wise ;  the 
of  Charbitesville  had:  been  twice  agitated*  pJ^ce  where 

In  the  case  of  Johnson  v.  Harris^  on.  the  12th  of  Feb-  il^^^^T*,?^ 
ruary  1807,  an  opinion  on  this  subject  was  delivered  by  ^„^  and  not 
the  Honourable  Creed  Tatlor,  Chancellor  of  the  Rich-  the  resi. 
mond  District,  in  consequence  of  an  application  to  him  in  ^^^.^  of  the 
vacation,  for  an  ii\junction  to  a  judgment  of  the  Superior  ^^^^^^  ^^' 
Court  of  Law  holden  at  CharloHesviUe;  which  opinion  was  nile  oFjtirb- 
in  the  following  words*  dicUon'in 

such  cases. 

^  The  difficuilty,  if  aey^  in  the  present  case,  arises  upon  This  court 
*^  the  constnu^tlye  operauon  of  the  Act  of  the  last  Assem-  has  no  dis. 


500  SUPREME  COURT  OF  APPEALS. 


OcToBsm,    *^  bly,(a)  passed  on  the  lach  of  Januaiy,  by  ^liuch  Atbc'- 

1807*       ^^  tnarle  county  is  made  a  part  <rf  the  district  for  which  a 

^'— >*— '  "  Superior  Court  of  Chancery  is  directed  by  law  to  be  hol- 

CocKsfitCo.  *^  ^^^  ^^  ^^  town  oi  Stauntoiu    To  determine  this  ques- 

lyaiiwr      ^^  tion,  it  may  not  be  improper  to  examine  the  Acts^  by 

PoLLOK     ^  which  that,  and  the  other  Superior  Courts  of  Chancery, 

fc  Co.       u  ^ere  established. 

^^  By  the  Act  of  the  Legislature  passed  on  the  2dd  of 

cretion  as  to  ^^  January  1802(^)  concerning  the  High  Court  of  Chance- 

the  costs  of    w  ly^  three  Superior  Courts,  in  lieu  thereof,  were  eata« 

hut*nnut»l.    *'  blished:  one  to  be  held  in  the  town  of  Staunton^  for  the 

low  them  to   *'*'  District  assigned  to  it;  another  to  be  held  in  this  place 

the  pmHy       ^^  for  the  District  assigned  to  it;  and  the  odier  to  be  held 

prevailinsr.      w  in  the  city  of  WiUianuburg  for  the  District  assigned  to  it : 

^  At    ^  ^  P^^  ^^  ^^  District  assigned  to  the  court  of  this  plaice 

of  1806.  ch.^  ^^  ^^  ^^  county  of  Albemarle^  comprehending  Charhttea^ 

94.       '         ^^  vtilej  the  seat  of  two  common  law  courts:  the  Judges  of 

(h)  Rev.        ^^  the  Superior  Courts  of  Chancery,  in  term  time,  as  wdl 

^-Sl^  ^"^    **  as  in  vacation,  were  to  have,  and  to  exercise,  ivithin  their 

^'  ^  respective  districts^  the  same  jurisdiction  and  powers,  as 

^^  the  High  Court  of  Chancery,  or  the  judge  thereof  pos- 

^^  sessed,  on  the  first  of  January  in  the  year  last  mention- 

"  cd. 

^^  By  a  supplemental  Act  passed  on  the  2nd  of  February 
(OJ^*^-  "  in  the  same  year,(c)  the  distribution  of  the  suits  depen* 
4^*  ^  "  ding  »tt  *«  High  Court  of  Chancery  on  the  first  day  of 
^^  that  month  were  to  be  made  in  the  following  order,  that 
^^  is  to  say;  1.  To  the  Chancery  Court  of  th^  district  in 
*^  which  the  defendant  should  reside^  diould  there  be  but 
^^  one;  but,  if  there  were  Itcio  defendants,  then  to  the  Chan- 
^^  eery  Court  of  that  district  in  which  the  one  first  named  in 
<^  the  plaintiff's  bill  should  reside ;  and,  if  there  were 
^^  more  than  two^  then  to  the  Chancery  Court  of  that  dis- 
^^  trict,  in  which  die  majority  should  reside:  but,  if  the 
*^  number  should  be  equal  in  different  districts  then  to  the 
^^  court  of  that  district,  in  which  the  first«named  defen- 
^^  dant  in  the  plaintiff's  bill  should  reside. 

2.  AH  tn/tmcrf^n^  depending  in  the  said  High  Court  of 

Chancery  on  the  first  of  February  1802,  should  be  sent 

^^  to  the  court  of  that  uRstrkt  in  which  the  judgment  en* 

^^  joined  wtu  rendered*    3.  All  injunctions  awarded  by  the 

Judge  of  the  High  Court  of  Chancery,  previous  to  the 

first  of  February  1802,  were  to  be  issued  by  the  derk 

^^  of  that  court,  in  like  manner,  as  if  the  Act  of  the  23d  of 

^*  January  had  not  passed,  to  be  arranged  and  allotted,  as 

^^  m  the  other  cases  of  injunctions,    '^ht  dear  and  obvi* 
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ous  intention  of  the  legislature^  in  branching  the  High    OcTOBBa« 
'^  Court  of  Chancery,  was  to  aflbrd  a  more  speedy y  as  well       1807* 
**  as  a  more  convenient  administration  of  justice  to  the  V . ,, ^^^mJ 
^^  people  at  large:  1.  it  would  be  more  speedy ^  because  QocKcftqo. 
^^  three  courts  would  be  acting  instead  of  onei  2«  it  would      againtt 
V  be  more  convenient^  because  they  were  to  be  held  in     Pollok 
*'  convenient  places  aligned  to  them,  in  their  respective       * 
^^  districts^  and  were  to  exercise  the  same  jurisdiction  and 
^^poxvers  therein^  as  the  High  Court  of  Chancery,  or  the 
^^  Judge  thereof  possessed^  on  the  first  of  January  1802. 
^^  What  jurisdiction  and  powers  did  that  court,  or  the 
*'  Judge  thereof,  possess^  on  that  day  ?     They  were  gene- 
^^  ral  over  the  whole  commonwealth  on  that  day;  but^ 
^^  as  Judge  of  the  High  Court  of  Chancery,  he  possessed 
^^  no  jurisdiction  nor  power  j  on  the  next  day ;  but,  as  Judge 
.^^  of  the  Superior  Court  of  Chancery  to  be  held  in  this 
*^  place,  for  the  district  assigned  to  him,  he  possessed  the 
^^  like  jurisdiction  and  power  therein^  which  he  hsid  pos-^ 
^^  sessedy  over  the  whole  commonwealth,  the  day  betore* 
'^  Such  is  the  force  and  power  of  the  law :  by  the  same 
^^  force  and  pawer,  a  like  jurisdiction  was^ven  to  each  of 
^^  the  other  Superior  Courts,  RtStaunton  and  IVilliamsburg-^ 
^^  within  their   respective  districts:    the  three   Superior 
^^  Courts  of  Chancery  then  established  by  law,  within 
^^  their  respective  districts^  were  to  have  jurisdiction,  (with 
*^  a  single  exception,  as  to  residence,   in  original  suits, 
*^  in  case  ofapiuralit}'^of  defendants,)  as  the  High  Court 
^^  of  Chancery,  or  th^  Judge  thereof,  possessed  it,  on  the 
^^  first  of  January  1602.    And  do  they  not  still  possess  it^ 
"  within  their  respective  districts  ?-— They  do.     Then,  as 
'^  the  High  Court  of  Chancery,  or  the  Judge  thereof,  had 
^^  the  power  of  granting  an  injunction  to  a  judgment  at  law, 
^^  within  this  commonwealth^  on  the  first  of  January  1 802, 
^^  the  same  powerJ^elongs  to,  and  should  be  exercised  by, 
"  the  Superior  Courts  of  Chancery,  or  the  Judges  thereof, 
**  respectively,  withm  their  respective  districts^  at  this  day  j 
^^  for  there  is  nothing  in  the  above  recited  Act,  of  the  12th 
*^  of  January  last,  which  affects  the  jurisdiction  of  any 
^^  ^ourt,  but  only  the  extent  of  the  districts :    in   other 
^^  words,  as  the  county  of  Albemarle^  by  the  Act  last  men- 
^^  tiooed,  has  beea  annexed  to  the  Staunton  chancery  dis* 
*^  trict,  it  must  now  be  considered  in  the  same  situation^ 
'^  as  if  it  had  b<;fen  a  county  enumerated  among  those  com* 
^'  posing  that  district,  by  the  Act  of  the  23d  of  January 
"  1802. 

3  u 
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doT^BBB,       *^  It  18  not,  as  has  been  supposed,  tot  dus  court  to  in* 
1 607.      ^«  quire,  where  the  defendant  resides^  because  it  is  net  one 
*      V     ■'  •*  of  those  cases,  the  jurisdiction  of  which  depends  upon 
CocYB  It  Co.  **  ^"  residence, '•^XLt  it  is  necessary,  onbfj  to  inquire  where 
a^aitut      ^  is  the  judgment  at  law?     The  answer  is  in  Chariotte^^ 
P0L1.0K      M  viHe.     Where  is  Chariottesviiief  In  Albemarle  cfnmtjr* 
fc  Co.      M  Xo  what  Chancery  District  doetf  that  county  belong?-^ 
^  To  Staunton;  within  which  the  Chancellor,  at  tfaatpljice^ 
^  by  law,  has  the  same  jurisdiction,  as  the  Judge  of  the 
^  High  Court  of  Chancery  had,  and,  of  course,  the  Jvitge 
^  of  this  court  has  not.  The  present  af^lication  then  simmd 
**  be  made  there — not  here.     Nor  is  it  material,  as  has 
^  likewise  been  supposed,  to  inquire  when  the  judgment 
**  at  law,  which  is  now  sought  to  be  enjoined,  was  render* 
^  ed;   because  the  jurisdiction  of  each  of  die  Sapenot 
*^  Courts  of  Chancery,  within  their  reBpecihfe  ^strieie^ 
^  must  be  over  all  judgments,  from  the  tune  each  district 
^  was  formed,  enlarged,  or  diminished,  wheAer  such 
^  judgments  were  rendered  before,  or  afterwards.  If  tlus 
**  was  not  the  case,  what  Superior  Court  of  Chancery  could 
^  enjoin  a  judgment  at  law  of  Augusta  county,  or  the 
*^  Staunton  District  Court  of  law,  rendered  befwc  die  es* 
*  tablsshment  of  the  Superior  Courts  of  Chamcery  ?  for  the 
*^  Act,  by  which  those  courts  were  esteblished,  is  as  pro* 
spective  as  the  Act,  by  which  the  district  of  die  Sape* 
rior  Court  of  Chancery,  at  Staunton,  has  been  enlarged^ 
and  yet  the  constant  practice  of  those  courts  has  been 
"  to  award  injunctions  to  judgments  tiif  Mm  Mdrrefj^^cf^ 
"  districts^  though  such  judgments  were  rendei^ed  befiore 
"  those  courts  existed;  and,  if  this  was  correct,  aa  it  is 
"  believed  to  have  been,  it  must  now  be  equally  correct 
'^  for  the  Chancellor,  at  Staunton,  to  award  an  injunction 
"  to  a  judgment,  in  the  District  Court  of  Charlottew^ille^ 
•'  though  rendered  before  the  county  of  AAemarieyfr^s  an- 
"  nexed  to  his  district.     Why?  because  it  would  be  ex«r- 
"  cising  a  Jurisdiction  within  his  district,  such  as  the  Ut^ 
'*  Court  of  Chancery  had  before  his  district  was  formed ;  - 
"  and,  of  course,  the  court  here  has  no  such  power,  because 
*'  it  would  be  exercising  a  jurisdiction  wkhaui^  and  not 
**  tutthin  the  district^  this  court:  for,  if  the  exercise  of 
such  a  power,  on  the  part  of  this  court,  in  the  ^«aent 
case,  would  be  proper,  because  the  defendant  may  reside 
"  in  this  district,  then  it  would  be  as  proper,  if  the  judp- 
*'  mentwasin  Afononj^aHa,  Lee^  or  Accsmaccoaxts^  riiOQld 
"  the  defendant  reside  here ;  and,  if  under  those  csretim* 
"  stances  it  could  be  done  by  this  court,  then,  under  fike 
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^'  drcomsUnDeSf  It  mig^t  be  done  by  each  of  the  other    0«tom«» 
«*  courts,  so  that,  instead  of  three  Superior  Courts  of  Cbaiip-      1  ^7* 
♦•  eery,  exercimif  within  their  respective  tHetricts^  like   ^*— y— ^ 
«'  jurisdiction  'and  powers,  with  those  of  the  late  Hi^  Cfe%*k  Gs. 
''  Court  of  Chancery,  for  the  catweniefke  of  the  people,      ugaitm 
*'  we  should  have  each  of  those  Superior  Courts  exerci^     Poclok 
^  sing  a  jurisdiction  over  the  whole  ccMmmonwealth,  to  the      ^  ^' 
^  total  destruction  of  that  speedy  and  convenient  admiais* 
'*  tration  of  justice  intended  by  the  legislature ;  a  thing 
^  never  thought  of  by  that  body,  nor  authorised  by  law. 
«'  Besides,  the  courts  of  common  law,  within  the  county 
**  of  Albemarky  would  be  no  more  bound  to  obey  the  in^ 

junction  of  diis  court  than  the  common  law  courts  m 

Augtuta  would;  nor  could  this  court  enforce  it;  because 
^*  the  county  of  Albemarie  is  not  within  its  jurioiUctiong    . 
"  aad  a  court  should  never  act  in  a  case  where  it*^caanot 
'^  enforce  its  sentence. 

**  A  difference  of  opinion,  among  gendemen  of  the  fimt 
"  legal  talents  in  their  country,  has  induced  the  court  to 
"  go  more  at  large  into  this  subject,  than  would  otherwise 
'*  have  been  done* 

**  Upon  the  ground  oSjuriadktiony  the  motion  is  denied.** 

In  a  subsequent  case  {^Morriov*  TreviUan)  depencbng 
on  the  same  question  of  jurisdiction,  the  Honourable  Johw 
Bbowh,  Judge  of  the  Superior  Court  of  Chancery  holdea 
at  Staunton^  pronounced  the  following  opinion. 

^  The  plaintiff  Morris  prays  for  reFief  against  a  judg* 
*^ment  recovered  against  him  by  Jameo  Trevilian  a  resi- 
^  dent  of  Louisa  County.  His  bill  states  sufficient  cause 
^  for  equitaUe  interposition;  and  the  question  made  by 
**  the  plea  and  demurrer  is.  What  court  shall  interposed 
^  An  exhibit  accompanying  the  [^ntiff 's  bill  shows  that 
**  the  Judge  of  the  ^tcAmoA^  Chancery  District  has  refu- 
^  sed  to  take  cognia.ance  of  the  cause,  because  the  judg- 
^  ment  at  law  was  rendered  iathe  District  Court  of  C^r- 
^  htteiHoiUe  holden  in  Aibemarie  County,  which  County, 
^  by  an  Act  of  the  last  Session  of  Assembly,  was  annexed 
^  to  this  Chancery  District;  and  it  is  now  said  that  this 
^*  court  cannot  entertain  jurisdiction  because  the  defendant 
^^  TreviUan  resides  within  the  limite  of  the  Richmond 
^Chancery  District. 

^  In  order  to  protect  the  property  of  the  plaintiff  against 
^  what  a]^ars,  from  his  bill,  to  be  an  oppressive  judg- 
^^  ment,  uatil  the  question  of  jurisdiction  is  settled^  I  have 
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'OcToism*    *^  granted  an  injunction ;  and  die  plea  and  demurrer  afore- 

1807«       ^  said  have  been  filed  to  enable  the  plaintiff  to  carry  his 

^'  ■    V  ■  ^   **  case  to  the  Court  of  Appeals,  before  the  judgment  at 

CocssfcCo.  "  ^^^  *•  ^ct  ^^^*c  upon  him. 

agmH  '  '*  The  interest  of  the  parties,  as  well  as  of  others  who 
PoLLOK  ^^may  be  similarly  situated,  requires  a  prompt  opinion  on 
k  Co.  «(  ^g  question.  Mine  is  offered  with  an  unusual  degree 
*^  of  diffidence;  because  I,  unfortunately,  differ,  in  my 
^  construction  of  the  Acts  of  Assembly  of  the  23d  of  Janu«- 
^  ary,  and  2nd  of  February  1802,  and  the  12th  of  January 
*'  1807,  respecting  the  jurisdiction  of  the  Chimcery  IMs- 
^  trict  Courts,  from  a  Judge  whose  opinions  I  shall  always 
^*  highly  respect,  though  I  cannot  consider  them,  in  legal 
^  phraseology,  as  obligatory  upon  me*  It  is  readily  ad* 
^  mitted,  that  the  time  of  the  rendition  of  the  judgment 
«^  sought  to  be  enjoined  is  not  material ;  and  the  quesdon 
*'  is  considered,  as  if  it  had  been  rendered  since  the  12th 
^  of  January  1807.  Neither  time  nor  inclination  will 
^  permit  me  to  go  into  an  inquiry  respecting  the  general 
*^  jurisdiction  of  Courts  of  Chancery.  I  shall  confine  my<^ 
^  self  principally,  to  what  I  consider  the  true  exposition 
^  of  the  Acts  aforesaid  on  this  subject* 

^^  The  Act  of  the  23d  of  January  1802,  establishing  three 
^^  Superior  Courts  of  Chancer}*,  instead  of  the  one  then 
*^  existing,  tad  which  Act  I  consider  the  charter  of  our 
*^  jurisdiction^  rights,  gives,  in  sect*  7,  to  each  of  the 
*^  courts  thereby  established,  and  to  the  Judges  thereof,  in 
^^  term  time,  as  well  as  in  vacation,  the  same  jurisdiction^ 
**  and  powers,  witRin  their  respective  districts,  in  all  and 
**  every  matter  and  thing  as  the  High  Court  of  Chancery; 
^  or  the  Judge  thereof,  possessed  on  the  Ist  day  of  Janu- 
^*  ary  1802;  including,  among  other  specified  powers,  that 
*^  of  granting  injunctions*  But  the  Judge  of  the  High 
•**  Court  of  Chancery  on  the  1st  day  of  January  1802,  had 
^*  the  power  to  award  an  injunction  against  any  person 
**  residing  within  the  County  of  Louisa;  and,  therefore, 
"  under  the  authority  of  the  said  7th  section,  the  Judge  of 
^^  the  Richmond  Chancery  District  has  now  the  pQwer  to 
**  award  an  injunction  against  the  defendant,  in  the  pre- 
*^  sent  case,  who  resides  in  the  County  of  *  Louisa^  which 
*^  is  within  the  Richmond  Chancei^y  District  as  established 
•♦  by  that  Act*  Perhaps  I  would  be  justifiable  in  saying 
•*  that,  if  there  were  two  defendants  in  this  case,  one  re- 
*^  residing  in  the  County  of  Louisa^  which  is  within  the 
^*  i?ie^mon/af  Chancery-District  ,and  the  other  in  the  Cotmty 
^  of  Albemarle  now  attached  to  this  District,  the  plaintiff* 
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^  WDulii  have  a  right,  under  the  12th  section  of  the  said    Octobbk, 
^*  Act  of  the  23d  of  January  1802,  to  apply  for  an  injunc*       1807. 
**  tion  either  to  the  Judge  of  the  Richmond  Chancery  Dis-   ^  ■y"'*^ 
'*  trict,  or  of  this  court.  Coc«.»  h  Co. 

^^  If  a  bill  praying  for  an  injunction  can  be  considered      agaitut 
^^  a  suit  in  chancery,  this  opinion  must  be  correct;  and     Poi.x.ok 
*^  why  it  should  not  I  cannot  discover^     It  is  not  the  less       ^  ^* 
^^  a  suit  in  chancery,  because  it  prays  for  an  injunction  to 
^  the  proceedings  at  law,  till  a  hearing  can  be  had  on  the 
**  equiuble  matter  set  forth  in  the  bill;  and  the  12th  sec* 
^^  tion  authorizes  a  plaintiff  to  commence  his  suit,  where 
^^  there  is  more  than  one  defendant,  in  that  district  in  which 
^'  either  of  the  defendants  may  reside*    The  jurisdiction 
^^  of  the  Richmond  Chancery  Court  over  the  present  case 
**  is  therefore  plmn  and  obvious,  unless  it  should  be  sup- 
**  posed  that  the  Act  of  the  2nd  of  February,  1802,  has 
^^  altered  the  jurisdiction  of  the  Chancery  District  Courts  « 

^^  in  cases  of  injunctions.  I^say,  altered^  for  I  cannot  ad- 
^  mit  legislative  construction  as  binding  upon  courts,  more 
^<  especially  where  the  text  is  less  doubtfiA  than  the  com- 
^^  ment.  But,  if  die  Act  of  February  1802,  has  altered  the 
^*  jurisdiction  of  the  Chancery  District  Courts,  in  cases 
^  of  injunctions,  it  has,  in  like  manner,  altered  it  and  cir* 
*^  cumscribed  the  rights  of  plaintiffs  in  their  election  in 
^^  bringing  original  suits.  The  12th  section  of  the  Act  of 
^*  January,  gives  the  plaintiff,  where  there  is  more  than 
'*^  one  defendant,  a  right  to  sue  in  the  district  in  which 
^^  either  of  the  defendants  resid^s.^  Is  this  right  abridged 
**  by  the  first  section  of  the  Act  or^Febnl^ry,  directing 
^^  the  clerk  of  the  High  Court  of  Chancery,  in  the  distri* 
^^  buuon  of  the  causes  on  his  docket,  to  send  the  papers, 
*^  in  cases  where  there  is  more  than  one  defendant,  to  the 
^  court  of  that  district,  in  which  the  first  named  defend* 
^^  ant  resides,  if  there  are  but  two;  but,  if  more  than  two, 
**  then  to  that  in  which  the  majority  of  the  defendants 
^'  reside  ;  and,  if  more  than  two,  and  the  number,  equal, 
*'^  then^  to  the  district  in  which  the  first  named  defendant, 
^^  in  the  plaintiff's  bill  resides? 

^  If  it  is  said  that  this  was  a  measure  of  necessity  not 
^^  intended  to  change  the  jurisdiction  of  the  respective 
**  courts,  or  abridge  the  rights  of  suitors,  but  merely  di- 
*'  rectory  to  the  clerk,  and  the  best  possible  arrangement 
**  which  could  be  made  of  the  causes  upon  the  docket,  the 
*^  truth  of  the  observation  will  be  readily  admitted;  and 
**  the  same  exposition  of  the  sixth  section  of  the  same  Act, 
**'  respecting  the  distribution  of  ii^uncticms  depending  inl 
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^  the  High  Court  of  Chancery  oa  the  rst  day  of  Febtvary 
^  1803, 18  supposed  to  be  correct ;  viz.  that  it  was  merely 
^^  directory  to  the  derk,  in  the  distributton  d  the  injunc* 
*^  tions  then  in  court;  and  not  a  legisladve  ezpoaitian  of 
^  the  law,  or,  in  odier  words,  an  alteration  of  the  law 
respecting  jurisdiction,  in  cases  of  injunctions  there* 
after  to  be  applied  for ;  nor  intended  to  abridge  the 
^  rights  of  plainttfis  applying  for  thenu  I  confess  that  I 
^  am  unable  to  discovei',  in  the  6th  secdon  of  the  Act 
^  of  Februaiy  1802,  or  in  any  other  part  of  that  Act,  any « 
^  thing  varying  the  jurisdictional  ri^its  of  the  conrta,  or 
^  abridging  the  privileges  of  suitors  from  what  they  were« 
*^  as  confirmed  and  established  by  the  Act  of  die  S3d  of 
^  January  1802,  eidier  as  to  origifud  suits,  as  they  are 
^  called,  or  as  to  in/uncttonsj  wluch  are  also  suits,  thoagh 
^  commenced  in  a  different  way*    If   it  should  be   in* 
^  quired  why  the  legislature  has,  in  the  distribution  of 
"  the.  causes  depending  in  the  High  Court  of  Chanceiy  at 
*'  the  time  of  the  passage  of  the  Act  of  February  MQS^ 
''  made  a  distiAction  between  original  siuts  and  injunc*^ 
'« tions?  I  answer,  first,  f  consider  the  inquiry  immaterial 
«'  in  the  present  case;  and,  secondly,  that  I  am,  periiaps, 
^  Unable  to  give  a  satisfactory  answer.  It  is  suficient,  to 
*'  justify  to  myself  the  (pinion  which  I  have  formed,  that 
**  the  Act  directing  the  distribution  of  those  then  depend* 
'<  ing  is  silent  respecting  those  which  were  thereafter  to 
'«  be  applied  for* 

"  But,  perhaps,  the  necessity  of,  sometimes,  granting 
*'  them,  without  delay,  and,  very  oftien,  the  jusdce  of  dis- 
**  solving  them  as  speedily,  may  have  influenced  the  legia- 
«*  lature  m  the  enacting  of  the  4th  and  6th  sections  of  tnat 
"  Act.  If  despatch^  in  cases  of  injunctions,  was  their  ob- 
ject, the  clerk  could  more  readily  find  in  what  chancery 
district  the  judgment  was  rendered  than  where  tfte 
plaintiff  at  law  and  defendant  in  die  injunction  resided; 
more  especially  as  the  suipema  might  not  be  returned, 
**  and  the  clerk  might  not  know  to  what  counQr  it  was 
directed;  it  frequendy  happening  that  subptnuu  in  diose 
cases  go  out  of  the  office,  without  any  particular  direc* 
^  tion;  and  the  6th  section  contains  a  good  general  darec- 
*'  tion,  in  cases  of  injunctions,  where,  in  mmy  instances, 
'*  no  other  direction  could  be  had. 

"  If  it  is  supposed  that  this  construction  of  jurisdictional 
"  rights  would  be  productive  of  great  pubUck  inconveni* 
*'  ence,  I  can  only  observe  that,  where  the  law  is  plain  and 
'*  explicit,  arguments  of  inconvenience  ought  not  to  pre- 
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against  It:  the  fegislature,  and  not  the  eouits,  must    Octobkh, 
^  correct  the  eviL    But  it  is  doubted  whether  greater  in-  '    1807. 
••  convenience  would  result  from  this  than  from  a  different    ^^-— y— ^ 
«*  construction.      A.,  residing  tn  Richmond^  recovers  a  ^ocKmltC* 
^  judgment  at  law,  m  Staunton^  against  B«  residing  in  the      againtt 
^  Dorouffh  o{StaurUoru  Let  it  be  admitted  diat  the  situa-     Poli.ok 
^  tion  of  the  court  rendering  the  judgment,  and  not  the       ^  C^* 
^  residence  of  the  party  obtaining  it,  gives  the  equitable 
^  control  over  the  case.  B.,  at  small  expense,  and  without 
^  any  inconvenience,  can  apply  for  his  injunction.    A.'s 
^  remote  situadon  inspires  him  with  hopes  of  delay,  (too 
^  often  the  great  inducement  in  applications  of  this  kind.) 
^  He  applies  for,  and  obtains  his  injunction,  and  A.  is 
^  subjected  to  great  inconvenience  and  expense  in  defend* 
^  ing  himself  against  an  unjust  suit.    Reverse  the  case; 
^  and  let  A.*s  residence,  and  not  the  scite  of  the  court, 
^  give  the  jurisdiction.      If  B.  has  a  good   equitable 
^  defence,  he  will  not  be  deterred  from  setting  it  up;  and 
^*  he  will  be  compensated,  in  part,  for  his  trouble  and  ex- 
'*  pense  in  prosecuting  it.  Delay,  in  that  case,  will  not  be 
^  his  object;  and  A.^s  situation  will  encourage  him  to  hope 
**  for  a  speedy  decision*  But  he  will  not,  for  a  slight  cause, 
^  and  without  hope  of  procrastination,  at  great  inconve- 
^  nience  and  expense  provoke  his  adversary  to  an  unjust 
^  and  unequal  contest  on  his  own  ground.    Under  either 
^  construction,  the  territorial  line  of  jurisdiction  must  be 
^  passed;  and  the  question  is.  Who  shall  pass  lii  The  plain- 
**  tiff,  or  the  defendant? 

**  Let  the  general  fate  of  injunctions  say  which  construc- 
*'  tion  is  likely  to  be  productive  of  the  greatest  mischief. 

^*  There  are  other  cases  in  which,  it  is  believed,  greater 
**  inconvenience  would  result  from  a  different,  than  from 
^*  the  present  construction  of  the  right  of  jurisdiction*  The 
''  case  before  the  court  affords  an  example. 

**  TreviUaa^  the  present  defendant,  residing  in  Louisa^  ^ 

**  recovers  a  judgment  against  the  plaintiff  Morris^  in 
^'  Louisa  Court.  Suppose  this  judgment^  had  not  been  af- 
«'  finned  by  the  District  Court  of  CharloUesviUe.  An  in- 
^  function  to  that  judgment,  it  is  admitted  by  all,  must 
•'  have  been  applied  for  to  the  Chancellor  at  Richmond. 
**  But  Trevilian  obtains  another  judgment,  for  a  subse- 
<*  quent  accruing  injury,  upon  the  same  ground,  in  the 
"  District  Court  of  Charhttesvilk*  To  enjoin  this  judg- 
•^  ment,  application,  it  is  said,  must  be  made  to  this  court. 
**  Injunctions  are  obtained  in  both  cases.  The  ground  of 
*'  equity,  and  the  evidence,  in  both  cases,  are  die  same: 
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OoToscst    ^  but  the  Judge  at  Richmond  and  the  court  here  decide  the 
1807*    '  ^  question  differently*    This  would  surely  be  a  serious 
^■■- V  ■  -^    **  evil;  for,  though  the  Court  of  Appeals  would  detect 
CvcaafcCo*  "  "^^  correct  the  error,  yet  it  might  be  sometime   ferst; 
agauut      ^  and  the  parties  might  have  been  satisfied  without  re- 
PoLLOK     (^  sorting  there,  if  there  had  been  but  one  decision  in  the 
&  Co.       (c  case.  Let  the  process  of  the  coiut.  act  upon  the  person 
^  of  the  defendant^  and  one  suit  will  answer,  instead  of  two. 
^^  To  the  foregoing  remarks,  lengthened  beyond  my  first 
^  intention,  I  will  only  add,  that  injunctions  to  judgments 
^^  could  very  seldom,  if  ever,  affect  the  courts  rendering 
^  them;  the  judgments  being,  in  almost  every  case,  be- 
yond the  control  of  the  courts,  and  g|enerally,  of  their 
clerks,  before  the  injunctions  are  obtained* 
^^  I  have  not  noticed  the  Act,  of  the  last  session,  annex- 
**  ing  the  County  of  Albemarle  to  this  District;  but  the 
*^  opinion  would  have  been  the  same,  if  that  county  had 
been,  originally,  a  part  of  this  district* 

My  opinion,  therefore,  is,  that  though  the  judgment 
^^  of  the  County  Court  of  Louisa  has  become  the  judgment 
^^  of  the  District  Court  of  Charlottesville^  by  its  affirmance 
"  there ;  and  though  Charlottesville^  where  the  judgment 
*\  was  affirmed,  is  within  this  district;  yet,  the  only  de- 
^^  fendant  in  this  cause  residing  in  the  County  otJjouisa^ 
^^  which  is  within  the  limits  and  jurisdiction  of  the  Rich- 
^^  mond  Chancery  District  Court,  as  established  by  the 
^^  Act  of  the  23d  of  January  18Q2,  and  which  Act,  as  it 
**  respects  jurisdiction  over  original  suits,  and  injunctions 
'^  brought  since  the  2d  of  February  1802,  has  not  been 
**  altered  by  the  Act  of  the  said  2d  of  February,  or  any 
^^  subsequent  Act,  except  only  as  to  the  Coun^  of  Attc' 
*^  marie;  the  Chancery  Court  for  the  Richmond  District 
^^  has  jurisdiction  over  this  cause ;  and  this  court  has  no 
^^  jurisdiction  over  the  same*  It  is,  therefore,  this  10th 
^^  ^^^^  April  1807,  adjudged  and  ordered,  that  the  plain- 
^^  tifPs  demurrer  to  the  defendant's  plea  be  overruled;  the 
*^  plea  sustained^  and  the  bill  dismissed — this  court  would 
^^  have  said  without  costs^  as  the  plea  and  demurrer  were 
*^  filed,  by  the  direction  of  the  court,  to  settle  the  question 
**  of  jurisdiction;  (the  plaintiff,  on  his  first  application  for 
^^  his  injunction,  having  been  informed  that  tnis  measure 
l^  would  be  recommended;)  but  the  defendant's  counsel 
^^  suggesting  that  the  refusing  of  costs,  if  an  error,  could 
^'  not  be  corrected  in  an  appeal  taken  by  the  plaintiff;  and 
*^  the  court  wishing  to  indulge  him  in  a  measure,  which. 
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^  if  enroneoiM,  can  in  this  way  be  corrected^  doth  further    OcToami^ 
*^  decree  and  order  that  the  plaintiflf  pay  to  the  defendant      1807* 
*'  his  costs,  &c#"  ^^— y^— ^ 

In  conformity  with  the  above  opinion  Judge  Brown  would  ^ock«&  Co. 
have  Vejected  die  application  of  Cocke^  Crawford  &  Co.  for     •a^auut 
an  injunction,  upon  the  ground  that  he  had  no  jurisdiction     Poixok 
in  such  a  case ;  but,  out  of  respect  to  the  opposite  opinion       ^  ^' 
of  Judge  Taylor,  and  from  a  wish  to  have  the  question 
settled -by  a  decision  of  the  Court  of  Appeab,  he  granted 
the  injunction,   at  the  risk   of  the  applicants  upon  the 
question  of  jurisdiction* 

After  the  injunction  wa^  granted,  the  defendants  choo- 
sing to  put  die  issue  of  the  cause  upon  its  own  merits^  for 
the  purpose  of  a  speedy  recovery  of  the  money  due  them^ 
submitted  themselves  to  the  jurisdiction  of  the  court,  and 
insisted  upon  filing  their  answer^ 

The  court  refused  to  permit  their  answer  to  be  filed;— 
ruled  their  counsel  to  plead  to  the  jurisdiction,  sustained 
the  plea,  dismissed  the  bill,  and  granted  an  appeal  to  the 
plaintiffs,  whereby  all  further  proceedings  on  the  judgment 
at  law  remained  suspended  until  the  Court  of  AppeaU 
should  decide  upon  the  case.  . 

Under  these  circumstances,  a  petition,*  signed  by  Chap* 
man  yohnson^  counsel  for  the  appellees,  was  presented  to 
this  court,  in  the  beginning  of  the  term,  praying  the  earli- 
est day,  which  would  suititscQnvenience,  to  be  appointed 
for  taking  up  this  appeal;  and  stating  that  the  court  of  the 
Staunton  district  acted  under  a  belief  that  the  delay  to  the 
appellees  would  be  short,  that  the  cause  would  be  decided 
at  the  first  term  of  this  court,  and  that  thereby  a  question 
presenting  very  frequent  difficulties  would  be  finally  set- 
tled. • 

The  petition  was  granted,  and  the  record  accordingly 
opened  on  this  day. 

Wickkam^  for  the  appellants,  contended  that  the  same 
jurisdiction  and  powers  which  were  vested  in  the  former 
High  Court  of  Chancery  over  the  whole^commonwealth(a)  (a)Re7, 
were  now  vested  in  the  several  Superior  Courts  of  Cham-  Code,  1  ▼©!. 
eery  within  their  respective  districts  only ,{6)  that  the  12th  ^^^^f^  ^* 
section  of  the  last  recited  Act  (on  which  section  the  ap-  (^\ib.p.437' 
pellees  relied)  and  the  3rd  and  6th  of  the  supplemenUil  ^h.  297/ 1.  r! 

*  See  the  Rule  of  Court  dated  May  5di  1806,.  r^'c  III. 

3  K 
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OeT««sm»    Act(c)  were  to-be  construed  with  refereniie  to  the  gtterai 

1807*       enacttttg  eUuse  bestowiog  the  jurisdiction/^  and  were 

^      V  '"^  parts  of  the  same  system;  from  the  whole  oi  which,  taken 

Coe<sltCo>  collectively,  he  inferred  that  the  pkice  where  the  ctntrty 

agaitut      which  rendered  the  fitdgmeni  at  ktw^wae  held^  and  not  the 

l^oLLOK     residence  of  the  plaintiff  or  defendant^  furnished  the  nilc 

^  ^^       of  jurisdiction  in  grantmg  injwictions* 

This  construction  is  confirmed  by  the  general  law  di- 
(e)  lb.  p.  428,  recting  the  mode  of  proceeding  when  injunctions  are  6^- 
and  429.  tained,(e)  which  declares  that  the  effect  of  the  injunctimi 
{d)  fi.^4aTf  is  to  be  suspended,  until  bond  is  given  in  the  clerk*s  oflice 
ch.  297,  ■•  7.  ^£  ^^  court  where  the  judgment  was  rendered;  and  Ae 
^)2«J'  .  clerk  of  that  court  is  to  endorse  on  the  subpoena  that  the 
p.  68,'ch.  &i  ^^^  ^3  'i'^^^  I^  i^  manifest  that  the  clerk  of  the  cpurt  of 
•€ct55.  common  law  is  to  obey  the  chancery  court;  and  therefore 
ought  to  be  within  its  jurisdiction. 

If  this  was  not  the  rule,  there  might  be  Mr^^  injunctions 
for  the  same  cause :  the  complainant  might  try  his  chance 
of  success  in  all  the  districts.  Again ;  there  is  a  provisioti 
relative  to  the  county  courts,  that,  wh^re  there  are  several 
defendants  in  chancery,  some  of  whom  are  not  resident 
within  the  county,  process  -may  be  directed,  against  the 
(/)lb.p.  non-residents,  to  any  other  county ;(/')  yet  no  county 
377,  ch.  326.  court  has  ever  granted  an  injunction  to  the  judgment  of 
another  county  court. 

«  • 

Judge  Tucker.     Was  not  that  done  in  the  case  of 
Ambler  and  IVt/id?  2  Wash.  36. 

Wickham.  The  objection  there  was  not  that  one  county 
coprt  had  no  right  to  grant  an  injunction  to  the  judgment 
of  another  county  court.  The  decision  was  that,  by  rflaiing 
a  new  case  in  one  county^  you  may  examine  the  propriety 
of  a  judgment  in  another.  A  county  court  (if  the  rule 
that  equity  acts  upon  the  person  only  is  to  prevail,)  would 
even  have  a  right  to  enjoin  a  judgment  of  a  district  court. 

For  farther  observations,  I  will  refer  the  court  to  abet- 
ter argument  than  mine,  that  of  Chancellor  Taylor  in  the 
case  of  Johnson  v.  Harris.* 

As  to  the  question  of  co^ts^  it  is  granted  that  neither 
party  has  been  to  blame ;  but  if  the  complainant  was  not  to 
blame,  he  ought  to  recover  his  costs.  The  rule  should  be, 
.  that  where  the  subject  matter  is  such  that  costs  may  be 
recovered,  x%*t  plaintiff  ought  to  recover,  if  he  has  not 
been  blamable. 
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Chaf^an  ychtuan^  for  the  appellees,  said  it  would  be    OevoBsa, 
an  extreme  hardship  for  them  to  pay  the  costs,  since  they       1807« 
were  competted  by  the  court  to  put  in  the  piea  to  the  ju-  ^      y  ■■  # 
risdictian,  to  try  a  question  for  the  publick  sood*  Cooca  k  Oa. 

On  the  main  question,  he  argued,  that  the  rule  should      «(fajn#t 
be,  that  the  jurisdiction  is  ascertahied  by  the  pcrsanai  rrri-     Follow 
dcTice  of  parties.    No  process  of  contempt  can  be  issued       ^  ^^* 
from  a  chancery  court  to  a  comm$n  law  court.     If  the 
court  of  common  law  should  suppose  that  the  court  of 
chancery  had  exceeded  its  jurisdiction « and  should  reftise 
to  obey  it,  would  process  go  against  the  court  or  clerk  f 
No.—- <Itnnay  indeed  against  the  sheriff';  for,  fuoad  hoc^ 
he  is  an  officer  of  the  Court  of  Chancery* 

The  7th  section  of  the  Act,  by  which  the  District 
Courts  of  Chancery  were  established,  does  indeed  give 
them  the  same  jurisdiction,  within  their  respective  districts^ 
thsit  the  late  High  Court  of  Chancery  had  over  the  whole  . 
commonwealth.  As  a  part  of  the  Charhtteoville  common- 
law  district  is  still  attached*  to  the  Richmond  Chancery 
District,  if  this  law  is  to  be  understood  Itteralhfy  the  liith'* 
mond  chancery  and  Staunton  chancery  have  concurrent 
jurisdiction  over  the  Charlottesville d\9>Xxict\  for  why  givo 
the  whole  of  it  to  Staunton^  when  only  part  has  been  an< 
nexedf  But,  even  if  the  judgment  was  of  Norfolk  County 
Court,  and  the  execution  in  the  hands  of  the  sheriff  of 
Norfolk^  and  all  the  parties  resided  in  Staunton^  the  Staun^ 
ton  chancery  ought  to  have  jurisdiction ;  for  it  is  abund* 
antly  sufficient  that  equity  should  have  jurisdiction  over 
iht  persons  of  parties. 

By  the  12th  section,  where  one  defendant  lives  in  the 
district,  process  is  to  go  against  others  out  of  its  limits* 
Thb  evidently  shows  that  the  legislature  never  meant  the 
court  to  take  jurisdiction,  where  there  was  no  defendant 
living  in  the  district.  The  case  is  similar  of  defendants 
absent  from  the  commonwealth.(^)  Where  «// the  defend^  (f)  ReviL 
ants  reside  out  of  the  State,  the  suit  is  not  to  be  brought  ^^f'  ^  T^ 

"^'^c*  .         ^  r8,icct.2. 

The  law  for  distribution  of  the  papers   in  6ther  cases 

shows  that  the  legislature  understood  the  persons  of  par* 
ti^s  to  furnish  the  rule  of  jurisdiction.  Is  there  any  pe- 
culiar magick  in  injunctions^  that  the  legislature  made  a 
distinction  between  them  and  other  cases?  No:  but  it 
was  necessary  to  promote  the  speedy  distribution.  The 
face  of  every  bill  showed  the  name  of  the  court  whose 
judgment  was  enjoined,  and  afforded  a  coxnrenient  rule  f<^ 
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OcTOBiLv,   distributioii  of  the  papers,  which  could  not  be  fjntn  a 
1807*       original  suits. 

The  residence  of  the  defendant  should  furnish  the  tule 
CocKB&Co.  of  jurisdiction.     It  is  better  for  the  campiainant^  who  Is 
4Mgairut    '  about  to  force  the  defendant  into  a  court  of  equity,  to  go 
PoLLOK     to  his  place  of  residence,  than  vice  versa.  Suppose  a  de- 
^  ^^       fendant  at  common  law  resides  in  one  extreme  part  of  the 
State,  and  the  plaintiff  in  another.  The  court  is  where  the 
defendant  at  law  resides.  He  goes  into  his  chancery  court, 
in  his  own  town.  He  shows  his  order  of  injunction  to  the 
sheriff;  but  does  not  send  a  subpoena  to  be  served  on  the 
plaintiff  at  law.  Years  may  elapse  before  he  may  hear  of 
it;  especially  if  he  has  an  inattentive  attorney,  as  is  too 
commonly  the  case.  But,  if  you  make  the  person  the  rule  of 
jurisdiction,  the  complainant  in  equity  should  be  compel- 
led to  send  his  subpoena,  to  be  served  on  the  person  of  the 
.  plaintiff  at  common  law. 

But  it  is  said  that,  upon  our  construction,  there  may  be 
three  trials  of  the  same  injunction.  All  this  might  hap- 
^n;  but  similar  abuses  have  happened  under  the  former 
Lw.  A  man  applies  to  a  Chancellor,  and  gets  an  injunc- 
tion, which  is  afterwards  dissolved.  He  then  goes  to  a 
county  court,  and,  concealing  that  fact^  gets  another  in- 
junction. If  determined  on  delay  at  any  rate,  he  mig^t 
act  in  the  same  manner  with  the  several  Chancellors;  but 
he  would  obtain  delay,  until  the  fact  of  the  prior  dissolu- 
tion was  known,  and  no  longer.  This  argument  has  there- 
fore no  weight ;  for,  whichever  way  the  court  may  decide 
tHis  question,  frauds  of  this  uature,  for  the  sake  of  delay^ 
may  continue  to  be  practised. 
/  Mr.  Wickham  relies  on  the  circumstance,  that  the  dcrk 

of  the  court  of  common  law  is  to  endorse  on  the  subpoena 
that  the  bond  is  filed,  as  putting  him  under  the  control  of 
the  Court  of  Chancery:  but  this  question  I  think  immate^ 
rial. 
/  The  clerk  is  as  much  punishable  for  contempt  of  the 

chancery  court  if  he  resides  out  of  the  district^  as  if  nntkim 
(h)  Rerd.  '^^  districU{h)  Therefore  the  argument  makes  rather 
Code.  1  vol    against  Mr.  Wickham. 

^  429.ch.  The  case  of  Ambler  v.  Wyld  actually  shows  that  o^e 

'  »«ct.  .  ^Qynty  court  sitting  in  chancery  may  revise  the  judgment 
(x)  utf»(ep.72.  *^  ^^  ^^  another:  and  Ford  v.  Gardner(t)  proves  that  a 
eounty  court,  in  its  equitable  jurisdiction,  may  revise  the 
judgment  of  a  district  court.  Why  should  not  a  county 
court  have  the  right  of  enjoining  the  judgment  of  another 
county  court  i 
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It  ta  not  on  the  ground  diat'one  court  says  to  another    OeroiBB, 
^*  you  nave  done  wrong;''  but  that  the  same  questions       1867 
could  not  come  before  one  court  at  common  law  that  come    ^  ■    y— ^ 
before  the  other  in  equity.    The  reason  that  no  such  in-  Cock«IiCo. 
junction  ever  has  been  granted  is  that  the  defendant  al«      aganut 
ways  prefers  applying  to  the  court  of  the  county,  where     PotLOK 
ke  resides,  and  at  the  greatest  possible  distance  from  the       ^^* 
residence  of  the  plaintifF* 

Mr.  Johnson  concluded  with  observing  that,  as  Mr. 
Wtckham  had  referred  to  the  argument  of  Chancellor 
Taylor  in  hisfavoury  he  with  equal  confidence  relied  on 
that  of  ChanceUor  Brown,  which  he  considered  a  better 
argument  than  his  own. 

Wicihamy  in  reply.  Some  court  must  have  the  jnrisdic* 
lion.  It  is,  therefore,  not  sufficient  for  Mr.  Johnson  to 
show  that  the  Staunton  District  Court  has  it  not ;  he  must 
also  show  what  other  court  has  it.  He  sajrs,  that  if  the 
injunction  is  obtained  where  |he  plaintiff  at  law  resides, 
he  may  have  notice;  otherwise  not.  But,  if  an  ii^unction 
be  obtained  against  a  man,  in  Pittsyhania  for  example, 
does  it  make  any  difference  as  to  his  knowledge  oi  it 
whether  it  was  granted  in  Richmond  or  Staunton  r 

I  contend,  if  Mr.  yohnsoh*s  argument  of  concurrent 
injunctions  be  correct,  (for  he  is  obliged  to  admit  concur- 
rent injunctions,  upon  the  ground  he  takes,)  that  a  man 
may  obt^n  three  several  injunctions  to  the  same  judgment, 
not  surreptitiously,  but  stating  the  ^ase  fairly  and  fully. 
If  the  residence  of  the  plaintiff  at  law  is  to  give  the  rule^ 
€tke  defendant  may  suffer  great  inconvenience,  since  his 
property  may  be  seized  by  an  execution,  and  he  may  be 
driven  to  a  distant  court  to  obtain  an  injunction.  But, 
according  to  this'  doctrine,  in  cases  where  the  place  of 
residence  is  unknown,  or  uncertain,  where  is  the  injunc- 
tion to  be  obtained  f 

It  is  said  that  no  injury  would  result  from  one  county 
court's  enjoining  the  judgment  of  another.  There  would 
be  rare  sport  among  the  county  court  magistrates^  if  this 
was  the  case. 

Friday y  October  20th.  The  Judges  delivered  their 
opinions. 


\ 


Judge  Tucker.   The  record  exhibits  the  singular  case 
of  two  Chancellors  in  different  districts  disclaimmg  juris- 


• 
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OcTOBBm,  dicticm  of  a  case  braaj^ -before  Aem  by  a  bHl  «if  iigunc- 
1807*  tion  to  a  judgment  rendered  in  the  District  Court  of  Char' 
bttesvslie*  The  Chancellor  of  the  Richmond  district,  it  is 
alleged  in  the  bill,  refused  to  grant  the  injunction,  al- 
*MaiZt^'  ^'o^S^  ^  defendants  all  resid^  vdihin  his  jurisdiction, 
PoLLoK  because  the  court,  whose  judgment  was  aou^t  to  be  en-^ 
&  Co.  joined,  was  not  within  his  jurisdiction*  The  Chancellor 
of  the  Staunton  district  granted  the  injunction,  but  diamis** 
sed  the  bill  afterwards,  because,  although  the  court  which 
rendered  the  judgment  sought  to  be  enjoined  was  within 
his  district,  yet  noHe  of  the  defendants  resided  therein*-^^ 
This  court  has  been  {Savoured  with  the  reasons  of  both 
Judges  in  support  of  their  respective  opinions;  and  I  think 
it  must  be  confessed,  the  reasoning  of  both  is  veiy  strong, 
if  not  perfecdy  convincing.  My  own  opinion  is  that  both 
fnatf  be  rights  there  being,  as  I  think,  a  Catua  omissua  ia 
the  law,  which  the  legislature  only  can  remedy*  fiat 
as  I  understand  the  rest  of  the  court  to  entertain  a  differ- 
ent opinion,  lean,  without^ difficulty,  subscribe  to  it;  es«« 
pecially  as  die  only  object  of  the  inquiry  is  where  to  apply 
for  a  remedy  in  similar  eases. 

Judge  Ro  ANE..  I  win  premisa-^1.  That  the  rule,  that 
all  statutes  in  pari  materia  are  to  be  considered,  in  form- 
ing a  construction  upon  any  subject,  applies  emphaticaOy 
in  this  case,  where  the  two  principal  Acta  which  come  in 
question  are  nearly  cotemporaneous,  and  avowedfy  paru 
of  the  same  system;  and,  ^ndly,  that  a  construction  oust- 
ing a  portion  of  our  citiaens  of  all  equitable  jurisdictioti 
shall  not  Itghdy  be  made  in  any  case;  much  less  in  lAsa, 
in  which  the  legislature  seems  anxiously  to  have  wished 
not  only  to  preserve  rights  already  existing,  but  to  extend 
and  improve  them* 

By  the  Tth  section  of  the  Act  of  January  1802,  the 
chancery  courts  thereby  established  were  vested  with  ^  the 
^^  same  jurisdiction  and  powers,  within  their  resptptioc 
^  dtstricta^  in  all  and  every  matter  and  thing,  as  the  High 
*^  Court  of  Chancery  possessed  on  the  first  day  of  January 
''  1 802,  including  (inter  alia)  the  granting  injunctions^  Sic, 
*^  subject  only  to  the  same  constitutiona}.and  legal  restric- 
^^  tions  and  limitations  as  the  said  High  Court  of  Chan- 
*^  eery  was  then  bound  by/'  The  restrictions  here  alluded 
»  to  I  understand  to  relate,  principally,  to  the  nature  jof  the 
case,  (diat  is,  that  it  must  be  an  equity-case,  and  not  a 
law^case,)  and  to  the  amount  of  die  sum.  in  question. 
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Prior  to  the  estabfishment  of  this  new  system,  the  High    OcTOBEft, 
Court  of  Chancery  could  have  granted  injunctions  to  any       1B07* 
judgment  rendered  within  the  limits  of  its  jurisdiction  ; 
and  Ais  is  now  also  the  case  with  the  Several  County  c^c^gg^c 
Courts  in  Chancery  who  grant  injunctions  to  their  own      againtt 
judgments;  without  any  inquiry,  m  either  case,  as  to  the      Polloic 
residence  of  any  defendant.     It  would  seem  a  natural       ^^^* 
construction,  therefore,  and  conformable  to  a  general  prin- 
ciple, if  a  like  power  Was  deemed  to  belong  to  the  several 
Cnancery  Courts,  as  to  ^IMudgments  rendered  within 
their  respective  districts.    Tne  7th  section  of  the  Act  or 
January  1802,  standing  singly,  is  ample  to  confer  this 
power;  but  in  making  a  construction  upon  the  subject,  we 
must  take  into  consideration  every  part  of  the  same  and 
other  acts  touching  the  premises. 

It  is  said  that  the  12th  section  of  the  Act  of  January  1 802, 
which  gives  leave  to  a  plaintiff  to  sue  within  a  district  in 
which  one  of  several  defendants  resides,  relates  also  to  in- 
junctions, and  controls  the  construction  of  the  7th  section ; 
and  that  injunctions,  therefore,  shall  not  be  granted  by  the 
Judge  of  die  court,  ut^ess  oii^e  of  the  defendants  resides 
within  the  district.  Tliia  provision  in  the  12th  section 
seems  analogous  to  the  proceeding  against  absent  defen- 
dants under  our  Act,  where  it  is  necessary  that  one  de- 
fendant should  reside  within  the  State : — ^but  iii  that  case 
the  proceeding  is  by  an  original  suit  in  equity;  and  this 
circumstance,  alone,  would  be  pretty  strong  to  denote  that 
the  suits,  intended  in  this  last  clause,  were  suits  of  the 
same  character ;  viz.  original  suits  in  equity. 

If,  therefore,  the  construction  in  this  case   depended 
solely  upon  this  Act  of  January  1802,  I  should  doubt  ex-  ^ 

tremely  whether  the  operation  of  the  12th  section  would 
narrow  that  of  the  7th,  on  the  point  in  question,  and  whe- 
ther the  said  12th  section  relates  at  all  to  injunctions; 
more  especially  as  the  general  chancery  law  of  1792, 
fwhich  now  applies  within  the  several  districts,  as  it  be- 
fore applied  to  the  commonwealth  at  large,)  while  it  lays 
down  the  restrictions  to  the  obtaining  of  injunctions,  is 
totally  silent  as  to  the  residence  of  the  defendant.  But 
this  construction  does  not  depend  solely  upon  the  Act  of 
January  1802;— -we  receive  great  light  upon  this  subject 
from  tbe  Act  of  2d  February  1802,  passed  only  ten  days 
thereafter,  and  avowedly  supplementary  to  the  former. 
Bv  the  1st  section  of  that  Act,  the  clerk  of  the  High  Court 
of  Chancery,  in  arranging  and  allotting  to  the  several 
Chancery  Courts  **  the  causes  and  suits  depending  in 
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OcTOBsxi   ^  the  said  Hig^  Courtof  Chaaceiyon the  Istof  Fehruaiy 

1 807*      ^  1 802"  is  to  have  regard  to  the  residence  of  the  defendant^ 

^— -V'-*-'  or  defendants,  as  the  case  may  be:  and  by  the  6th  section 

CocKsfcCo.  ^^>'^^f)  i^  sending  out  the  ^^  papers  in  all  injunctions  dc- 

agamn    '  pending  therein  on  the  1st  of  February  1802,"  in  ascer* 

^    PoLLOK     taining  to  what  Chamceiy  Court  they  shall  be  allotted,  he 

*  ^®'      IS  to  be  governed  by  the  locality  of  the  law  Court,  in  which 

the  judgment  enjoined  was  obtained  j—so,  by  the  4th 

section,  ^^  all  injunctions  awarded  by  the  judgment  of  the 

^  High  Court  of  Chancery  previous  to  the  first  of  Febru- 

*^  ary  1802  may  be  issued  by  the  clerl^  of  said  court  in 

^^  like  manner  as  if  the  Act  of  January  1802  had  notpassed^ 

^^  to  be  arranged  and  allotted  as  is  prescribed  in  other 

^*  cases  of  injunctions  therein  after  mentioned,"  viz. .as  is 

prescribed  by  the  6th  sectionjust  noticed* 

A  review  of  the  several  sections  of  this  Act  of  Februa- 
ry 1802,  shoifs  evidently  that,  under  the  general  terms 
'  *^  causes  and  suits'*^  in  the  1st  section,  injunctions  were  not 
,  comprehended,  for  they  are  provided  for  by  another  sec- 
tion ;  and  that,  in  allptting  injunctions  to  the  several  Chan- 
cery Courts,  no  respect  is  had  to  the  residence  of  the  de- 
fendant, but  only  to  the  gen^-al  principle  before  noticed ; 
that  is,  to  the  court  in  which  the  judgment  enjoined  was 
rendered* 

These  words  ^^  causes  and  suits^^  in  the  1st  section  of  the 
Act  of  February  1802,  are  fully  as  extensive  as  the  word 
*^  suit^  mendoned  in  the  12th  section  of  the  Act  of  January 
1802;  and  yet  they  are  incontestibly  explained  by  other 
parts  of  the  same  Act  to  mean  suits>  other  than  ixrjunc- 
tions.  Wherefore  then  shall  the  12th  section  of  the  Act 
of  January  1802,  (taking  all  the  Acts  into  consideration,) 
be  construed  to  abridge  a  power  given  by  ample  words  in 
the  7th  section  of  the  same  Act,  and  either  introduce  a 
principle  entirely  new  in  our  code  in  relation  to  injunctions, 
^respecting  the  residence  of  the  defendant,  rather  than  the 
court  in  which  the  judgment  was  rendered,)  or  withdraw 
from  (perhaps)  a  numerous  class  of  cases,  all  equitable  ju- 
risdiction whatsover. 

I  have  said  that  the  general  principle  of  our  laws  was 
that  the  locality  of  the  law  court  determines  the  equitable 
jurisdiction.  There  is  nothing  in  the  Act  of  January  1802, 
singly  considered,  which  d;>andons  this  principle;  a»d^  on 
the  contrary,  the  Act  of  February  1802  seems  strongly  to 
support  it.  In  most  cases  the  restraint  upon  the  clerk  of 
the  law  court  is  amply  sufficient  for  the  complainant;  for 
without  the  act  of  the  clerk  no  execution  can  go  upon  the 
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judgment;  and,  this  being  the  case,  the  defendants,  wher-    Octobbb^ 
ever  residing,  will  find  their  interest  in  coming  in,  sub*       1807. 
mitting  to  the  jurisdiction,  and  moving  to  dissolve  the    ^-«— y——' 
injunction.     If,  before  the  clerk  of  the  law  court  receives  cocKEatCor- 
notice  that  an  injunction  is  awarded,  he  has,  in  fact,  de*      agaimt 
vested  himself  of  his  power,  by  actually  issuing  the  exe-      Pollok 
cution  into  anot/ter  district  beyond  the  limits  of  the  Chan-       ^  ^'• 
eery  Court,  1  am  not  at  present  prepared  to  say  whedier 
the  process  of  the  court  may  not  pursue  the  execution,  on 
the  general  principle  that,  where  a  jurisdiction  existe,  every 
necessary  power  shall  be  implied,  to  carry  it  into  complete 
effect.     If  so,  no  difficulty  whatever  can  exist  in  the  case : 
but,  if  otherwise,  the  fa^ilt  is  with  the  plaintiff  in  the  in- 
junction, who  has  delayed  to  apply  to  the  Court  of  Equi- 
ty, or  to  serve,  or  give  notice  of  its  process,  until  after  the 
execution  has  gone  beyond  the  limits  of  the  district.  But, 
even  in  that  view  of  the  case,  the  plaintiff,  although  he 
might  resort  to  other  remedies,  is  also  entitled  to  his  in- 
junction, to  avail  him  quantum  vaUre  potest. 

Upon  the  whole,  I  think  there  is  nothing  in  this  case 
which  should  induce  us  to  depart  from  the  general  prin- 
ciple of  our  laws  upon  this  subject,  which  respects  the  scite 
of  the  law  court  in  determining  the  equitable  jurisdiction* 
Some  inconveniences  may  arise  from  this  construction, 
under  certain  circumstances:  but  inconveniences  certainly 
exist  under  a  contrary  construction;  and,  especially,  in 
creating  a  concurrence  of  jurisdictions  in  favour  of  several 
Courts  of  Equity,  and  carrying  parties  defendant  into  dis- 
tricts extremety  remote  from  the  original  scene  of  contro- 
versy. My  opinion,  therefore,  is,  that  the  plea  in  this  case 
ought  to  have  been  overruled,  and  the  «cause  sustained.-^ 
With   respect  to   costs,  as   the   shape  which  the  cause 
assumed  was  evidently  imposed  upon  the  appellee,  with  a 
view  to  settle  an  important  general  principle,  if  we  had 
power,  I  should  be  of  opinion  to  divide  them  ;«^but  I  be- 
lieve that  the  Act  establishing  this  court  (a)  is  imperious,  (a)Rer.Cddci 
that  costs  shall  be  recovered  by  the  party  prevailing.  \^®]- P  ^» 

^  r       /  r  o  ch.  63.  fcct^ 

Judge  Fleming.  The  only  question  in  this  case  is, 
whether  the  Court  of  the  Chancery  District,  of  Staunton 
had  jurisdiction  to  grant  an  injunction  to  a  judgment  at 
law  rendered  xvithin^  but  where  the  plaintiff  resided  with* 
out  the  district?  or,  in  other  words,  whether  the  jurisdic- 
tion of  the  court  is  local  and  permanent,  or  mutable  and 
fluctuating  all  over  the  State,  and  must  vary  according  to 
the  residence  of  a  contending  party? 

^     3  Y 


19. 


SIS  SUPREME  COURT  OP  APPEALS. 


0«t^»«»»       n^vious  to  the  ntondi  of  January  1 802,  the  High  Court 
1 807.  ^   of  Chsncery  had  general  jurisdktion  over  the  whole  State, 
and  was  considered  as  always  open,  so  as  to  grant  hqunc- 

Cocas  &C«u  ^>oi^  writs  of  ne  exeat^  certiorari^  and  other  process  usis* 
agauut      aUy  granted  in  vacation. 

9&I.LOK  Xhe  business  in  the  sadd  court  having  accumulated  m 
^'  an  extraordinary  degree,  it  was  by  the  Le^slature  thought 
expedient,  for  the  more  speedy  and  convement  adminis^ 
tration  of  justice,  to  branch  it  into  three  distinct  courts, 
assigning  to  each  a  particular  district,  rvithin  which  the 
Judges  were,  respectively,  as  well  in  term  time  as  in  var 
cauoh,  to  exercise  the  same  jurisdiction  and  powers  as 
die  High  Court  of  Chancery,  or  the  Judge  thereof,  pes* 
sessed,  or  might  have  exercised  on  the  1st  day  of  Januft- 
ry  1802.  But,  in  my  conception,  neither  the  said  courts, 
nor  the  Judges  thereof  in  vacation,  possess  any  jurisdic- 
tion or  powers,  without  the  limits  of  their  respective  dis* 
tricts  as  established  by  law. 

With  respect  to  injunctions,— -qn  the  6th  section  of  the 
Act  of  February  1802,  supplemental  to  the  Act,  passed  a 
few  days  before,  concerning  the  High  Court  of  Chancery, 
ft  is  provided  that  the  papers  in  all  injunctions  depending 
in  the  s^id  High  Court  of  Chancery,  on  the  1st  day  of 
February  1802,  should  be  sent,  with  copies  of  all  orders 
and  interlocutory  decrees  therein  made  to  the  Chancery 
Court  of  that  district  within  which  the  judgment  enjoined 
was  rendered ;  without  any  regard  to  the  residence  of  any, 
or  either,  of  the  parties :  and  it  appears  to  me,  indeed, 
tfiat,  when  once  a  suit  is  commenced  and  prosecuted,  the 
parties  appearing,  either  plaintiff  or  defendant,  are  always 
supposed  to  be  m  tourt,  until  the  business  is*  finally  de* 
termined. 

Suppose  that  this  suit,  instead  of  having  been  brought 
in  the  District  Court  of  Charlottesville^  had  been  in  tho- 
County  Court  of  Albemarle^  which  is  held  at  the  same 
^ace,  and  the  defendant  had  shown  good  equitable  cause 
for  enjoining  the  judgment ;  could  not  that  County  Court, 
with  propriety,  have  enjoined  the  judgment,  wi^out  re- 
fBKtd  to  die  residence  oiFoUok^  the  plaintiff,  who,  itseems^ 
tesidesi  within  the  chancery  district  of  Richmond^  Cer- 
tiinly  it  might:  and,  if  so,  I  can  perceive  no  reason  why 
the  Chancery  District  Court  of  Staunton  should  not  exer- 
cise the  same  powers.  And,  suppose  sm  appeal,  on  either 
side,  from  the  decision  of  the  County  Court  on  the  injuac* 
tion,  to  what  district  would  the  appeal  have  property  lain  ^ 
To  the  district  of  StauntOT{^  undoubtedly*.    And  why  ?— 
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Because  the  jorisdiction  is  locals  and  the  judgments  at  law,    Octo»«», 
as  iireM  as  the  decision  of  the  County  Court  on  the  injunc-  ^    1807. 
tion  would  both  have  been  within  that  district,  notwith- 
standing all  the  parties  reside  within  the  Richmond  chaoce*  cockbIi  Co. 
ry  distnct.  *  agtMut 

If  the  appellants  had  obtained  an  injunction  from  Ae     ^^^q'^ 
Judge  of  the  Richmond  District  Court,  with  an  order  to  •  ^ 

the  clerk  of  the  District  Court  of  Chariottesinlk^  where 
the  judgment  was  rendered,  to  suspend  the  issuing  an  ex- 
ecution, or  to  the  sheriff,  (in  case  one  had  been  issued,) 
to  stop  all  further  proceedings  thereon,  neither  of  those 
officers  would  have  regarded  such  order ;  because  it  would 
have  been  extrajudicial,  as  coming  from  a  tribunal  having 
no  jurisdiction  or  control  over  the  judgment  at  law. 

Much  has  been  said  as  to  the  inconveniences  that  woidd^ 
or  might,  arise  from  this  construction  of  the  law ;  but  I 
conceive  it  might  be  easily  shown  that  a  contrary  construc- 
tion would  be  productive  of  still  greater  inconveniences; 
but,  however  that  may  be,  it  is  the  province  of  the  Legis- 
lature, and  not  of  the  judiciiuy,  to  provide  a  remedy  for 
the  evil,  if  one  really  exists. 

I  am  of  opinion,  upon  the  whole,  that  the  demurrer  to 
the  plea  to  the  jurisdiction  of  the  court  was  improperly- 
overruled  ;  and  uiat  the  decree,  dismissing  the  bill,  ought    • 
to  be  reversed. 

Judge  Lyons  concurring  in  the  opinion  delivered  by 
the  two  last  Judges,  the  decree  of  the  Superior  Court  of 
Chancery  for  the  Staunton  district  was  reversed,  and  the  ' 

cause  remitted  for  further  proceedings. 


Patty  and  others,  paupers,  against  Colin  and  others.      Tuetday^ 

>d  Nov. 

On  an  appeal  from  a  decree  of  the  Superior  Court  of  ^  teststrix 

Chancery  for  the  Richmond  District,  pronounced  in  May,  emancipftted 

1807,  whereby  the  bill  of  the  complainants  was  dismissed,  her  slaves  by 

her  will,  and 

Patty  and  her  children  Daniel  and  Anderson  filed  their  ^  cerfam 
bill  in  equity,  stating  that  they  were  formerly  the  slaves  of  tract  of  land 
John  Ttmherlake^  and  were  sold  after  his  death  for  the  "Jjjyy  ^ 
purpose  of  raising  funds  to  satisfy  his  debts ;  that  Frances  !^4n^^ 
TimberlakeYivs  widow  became  the  purchaser,  and  emanci«  her  debts. 
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NovEMBBSf  pated  them  by  her  will,  of  which  she  appointed  B*  H* 

1807.  HiUiard,  Richard  HiUiard,  Mary  Day  and  Franca  Hil- 

*— "V""^  Itard  executors  and  executrix ;  that  the  ssud  Richard  Hxl- 

Patty  A«r</  administrator  of  John  Timberlake  and  executor  of 

Scothen,  Frances  Timberlake  had  sold  the*  complainants  to  Coliru 

pauperv.  The  prayer  of  the  bill  is  for  the  benefit  claimed  under  the 

g^^  will,  and  for  general  relief. 

•ndoUien.  The  complainants  by  amendment  to  their  bill  stated 

that  Frances  Timberlake  by  her  will,  charged  her  lands 

and  that  cer-  ^*^  ^^  payment  of  her  debts ;  that  those  lands  were  in 

tain  moniea  the  possession  of  B.  H.  Billiardj  (whom  they  prayed  to 

due  her  be  made  a  party,)  and  sufficient  to  refund  the  price  paid 

Sied^^en'  ^Y  ^^^^^  Another  amended  bill  was  filed  against  i?icAar^- 

eoUectedAo  ^^^^  administrator,  with  the  will  annexed  of  Frances  Tim- 

the  same  ob-  bcrloke^  praying  for  an  account  of  her  estate. 

jcct 

WM  i^dfor  '^^  *®  original  bill  Colin  answers,  that  Frances  Tim- 
reatfy  money  berlake  died  more  indebted  than  she  was  worth,  and 
by  her  ad-  therefore  could  not  emancipate  the  complainants;  that 
™I^J^*®'  Patpy  and  Daniel  were  sold  by  the  sheriff  to  satisfy  an 
annexed  execution  against  jfohn  Timberlake^s  estate,  and  Richard 
after  ad^eni-  Hilltard^  who  is  not  executor  of  the  said  Frances  Timber- 
•"y  ^'•^  *i"*  lake^  became  the  purchaser,  of  whom  the  defendant,  at  the 
(witSoQt  «"equest  of  the  complainant  Patty^  bought  her  and  her  » 
specifying  son  Daniel;  that  the  complainant  Anderson  has  been  bom 
theterfiw}of  since  the  said  purchase;  that  the  complainants  were  cx- 
Jfl^#^/^"  posed  to  sale  by  B.  IL  Billiard  and  Frances  TimberlaAe^ 
u^mkKhtL'  executor  and  executrix  of  John  Timberlake^  aftd  the  said 
■edbyhim-  Ftances  Timberlake  nominally  became  the  purchaser^ 
self,  before  but  no  money  was  paid  for  them,  so  that  she  still  remain* 
menT^  ed  a  trustee  for  the  creditors  of  John  Timberlake. 
obtained 

against  her  After  the  filing  of  the  original  bill,  and  before  B.  H. 
slaves  wenT  ^^^^^^^^  ^^  made  a  party,  his  deposition  was  taken.  He 
afterwards  proved  that  Frances  Timberlake  became  the  purchaser  of 
«>ld  under  an  the  complainants  Patty  and  Daniel^  but  paid  no  money 
OiT^'h'n"'  for  them;  that  he  had  paid  a  large  sum  for  John  Timber^ 
brocurhtbv  ^^^^  estate,  and  that  the  complainants  were  sold  under 
certun  of  s^n  execution  of  i?/cAe7r^  Hilliard'^s  against  the  said  estate, 
her  slaves  all  of  which,  including  sundry  other  negroes,  had  been 
beneliTof'**  sold,  and  was  not  sufficient  to  pay  all  the  claims  against  it. 
her  will,  and  His  answer  to  the  amended  bill  making  him  a  party,  and 
sngS«itlnr  stating  that  he  was  in  possession  of  the  land  devised  by 
fraud  in  the  Frances  Timberlake  for  the  payment  of  her  debts,  admitted 
«f herestate  ^^  '^^^^  >  ^^^  said,  that  the  lands  were  fairly  and  publickly 
It  was  de*       sold  for  cash,  at  auction,  and  Richardson  became  the  pur* 
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chaser,  at  £95y  of  whom  he  bought  them  at  the  price  of  Novembeb, 
£  IOO5  and  that  the  whole  of  John  Ttmberlake^a  estate  both       1B07* 
real  and  personal  was  not  sufficient  to  pay  his  debts.  ^^— ^y—i 

•  The  answer  of  Richardson  to  the  amended  bill  filed      _ 
against  him,  stated  that  he  had  fully  administered  the    ^^  others 
assets  of  Frances  Timberlake  according  to  an  account  an-     paupers, 
nexed;  which  was  accepted  by  the  complainant s  counsel^       againn 
instead  of  an  account  before  commissioners,  and  others 

In  the  progress  of  the   cause  the  Court  of  Chancery 
directed  an  account  of  the  value:  of  Frances  Timberlake^s  creed  that 
lands  to  be  taken  by  commissioners,  who  reported  that  the  lands  be 

the  lands  given  her  by  her  husband  John  Timberlake  were  ^^^^^  *nd 
,»-^«*u   r  nlf\  J  J  an  account 

worth  ;^  250.  taken,  and. 

if  there  be 
Several  depositions  were  taken,  which  proved  the  sale  not  funds 
of  the  comf)lainints  by  John  Timberlake s  executors,  and  p"? S^^^ebt 
the  purchase  by  Frances  Timberlake^  who  does  not  ap-  for  which 
pear  to  have  qualified  to  the  will,  though  she  was  named  they  were 
executrix.     There  was  no  proof  that  any  money  was  paid  ??   '  J?**^ 
by  her ;  and  most  of  die  witnesses  express  their  belief  ^\  ^^^^  ^ 
that  the  negroes  were  sold  to  prevent  an  execution  from  yeart  totatu- 
being  levied  on  them,  and  for  the  sole  purpose  of  keeping  fy  «*• 
them  together.    It  appeared  from  sundry  copies  of  judg- 
ments filed  as  exhibits  in  the  cause,  that  the  estates,  both 
of  yohn  Timberlake  and  Frances   Timberlake  were  much 
involved  in  debt.  Mrs.  Timberlake^  however,  in  her  will, 
speaks  of  a  debt  due  to  her  from  B.  H*  Hilliard^  and  di- 
rects that  it  shall  be  applied,  when  collected,  to  discharge 
the  very  claim  under  an  execu,tion  for  which  the  com- 
plainants were  sold:  she  also  mentions  pther  monies  due 
to  her,  and  disposes  of  her  estate  in  such  a  manner  as  to 
induce  a  belief  that  she  was  not  conscious  of  being  in  debt. 
Her  will  bears  date  the  6th  of  April,  1794:  and,  on  the 
30th  of  November  in  the  same  year,  JS.  H.  Hilliard  ob- 
tained from  her  a  receipt  in  full  of  all  demands  on  account 
of  the  estate  of  John  Timberlake  her  late  husband. 

In  the  answer  of  j5.  H.  Hilliard  to  the  amended  bill 
charging  him  with  being  in  possession  of  the  land  devised 
by  Frances  Timberlake  for  the  payment  of  her  debts,  he 
enters  into  a  very  lengthy  detail,  to  show  that  the  sale  of 
her  land  by  Richardson  was  a  fair  onie;  he  states  that  the 
situation  of  her  estate  imperiously  demanded  that  it  should 
be  sold  for  cash ;  that  it  was  publickly  advertised  at  seve- 
ral places,  and  purchased  by  Richardson^  her  administrator 
with  the  will  annexed,  at  ^i^  95  ;  from  whom  he  purchased 
it  at  ;^100.     As  an  evidence  of  the  fairness  of  the  sale. 
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and  the  publicity  ivhich  was  given  to  the  transactioti^  one 
advertisement  was  proven  to  have  been  set  up  at  a  meetings 
house;  in  which  advertisement  i?icAard!9on,  on  the  2Sth  of 
November  1797 ytioti^td  the  sale  of  Aeland at  Allen*s  tavern^ 
(stated  by  B.  H*  HiUtard^  in  his  answer,  to  have  been  a 
very  publick  place,  about  five  miles  from  the  premises) 
on  the  fiftii  of  December  following:  this  advertisement 
specified  that  the  land  would  be  sold  for  the  purpose  of 
paying  the  debts  due  from  the  estate  of  Frances  Timber^ 
lakej  and  that  the  terms  would  be  made  known  on  the  dot/  of 
sale.  It  was.  from  the  answer  of  B.  H*  HiUiard  alone,  that 
in  this  cause,  those  terms  were  disclosed:  the  sale  appear- 
ing, from  that  answer,  to  have  been  for  cash.  A  receipt 
from  B.  H.  Hilliard^  as  executor  of  John  Timberlake^  to 
Richardson  as  administrator,  with  the  will  annexed  of 
Frances  Timberlake^  for  the  sum  of  £  95,  (the  price  at 
which  the  land  was  struck  off  to  Richardson^  expressing 
the  application  of  the  money,  in  payment  of  a  debt,  for 
which  he  {Killtard)  was  bound,  as  the  surety  of  Frances 
Timberlake^  was  produced  in  evidence* 

The  Court  of  Chancer}^,  on  a  hearing,  dismissed  the 
bill,  and  the  complainants  appealed  to  this  court. 

Randolph  for  the  appellants. 

Call  for  the  appellees. 

For  the  appellants,  it  was  said  that,  although  this  was  a 
claim  for  freedom,  yet  the  cause  would  be  discussed 
as  if  it  were  a  mere  question   involving  the  right    of 
property ;  but  the  relief  must  be  different,  and  accord- 
ing to  the  subject-matter.     The  appellants  have  made  out 
a  case  which  clearly  proves  a  conspiracy  on  ^e  part  of 
the  representatives  of  yohn  and  Frances  Timberlaie  to 
deprive  them  unj  ustly  of  their  freedom  •  Sufficient  funds  were 
provided  by  Mrs,  Timber  lake  to  ensure  the  emancipation  of 
her  slaves.  Besides  the  credits  mentioned  in  her  will,  she 
directed  her  lands  to  be  sold,  if  necessary,  for  the  purpose 
of  paying  her  debts.  These  lands,  reported  by  commis- 
sioners appointed  by  the  High  Court  of  Chancery  to  have 
been  worth  jT  250,  were  sold  by  Richardson  her  admini- 
strator with  the  will  annexed,  for  cash^  after  advertising 
t}iem  for  ten  days  only,  and  purchased  by  him  at  ^95, 
from  whom  they  were  bought  by  A  H.  Billiard  at  ^100. 
The  relief  contended  for,  is,  that  there  be  an  account  of 
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the  estate  of  Mrs«  Ttmbtrlake  taken,  and  that  the  lands  be  Novskbbb* 
resold;  and,  if  there  shall  be  enough  to  pay  Colin  the       1807* 
amoui^t  which  he  paid  for  the  negroes,  they  shall  be  eman-   V— — y^— ^ 
cipated.  There  is  an  account  filed  showing  that  her  estate      p^tt^ 
was  fully  administered  9  but,  still,  there  is  a  sufficient  fund   and  otbcn, 
in  the   land.     Admitting  that  the  slaves   were  sold  by     paupers, 
jB.  H.  HilHard  as  the  executor  of  John  Timber Udey  and       g^^^ 
purchased  by  Mrs*  Timber  lake  for  the  mere  purpose  of    aodoiherB. 
protecting  them  from  execution,  still  Ililliard  htmg  a  party 
to  the  fraud,  cannot  be  relieved.     The  receipt  obtained 
by  JS.  H*  Hilliard  from  Mrs.  Timberlake  is  of  itself  an 
evidence  of  fraud.     Her  will  is  dated  in  April  1794,  and 
the  receipt  in  November  1794,  probably  when  she  was  on 
her  death  bed.  She  releases  to  him,  in  character  of  execu- 
tor of  John  Timberlake;  but  not  a  word  is  said  about  the 
slaves.  He  was  indebted  to  her,  and  took  this  release  to 
exonerate  him*     The  negroes  were  in  her  possession,  at 
die  very  moment  of  the  release,  and,  if  it  had  been  con- 
templated, (as  he  pretends,)  that  her  right  to  them  should 
be  relinquished,  surely  something  would  have  been  said 
about  them.     Although  it  is  generally  true  that  an  execu- 
tor may  sell  a  specifick  legacy,  and  convey  a  title  to  the 
purchaser,  yet  the  rule  only  applies  where  compensation 
can  be  made  in  money.  Here  it  cannot  be  made,  because 
liberty  is  in  question. 

On  the  part  of  the  appellees,  it  was  contended  that  the 
appellants  were  not  entitled  to  relief:  that  Mrs.  Timberlake 
who  had  affected  to  emancipate  them  had  no  title,  the  sale 
being  merely  fictitious  and  fraudulent,  and  intended  to 
protect  the  property  from  the  lawful  creditors  of  yohn 
Timberlake*     This  was  apparent  from  the  whole  of  the 
testimony;  and,  in  the  language  of  a  majority  of  the  Jud- 
ges in  Attitin^s  administrator  v.  Winston^s  executrix,(a)  (a)  Ante  33. 
R  exhibited  such  a  combination  to  defeat  creditors  as 
rendered  the  whole  transaction  void.    There  is  no  evi- 
dence to  show  that  Mrs.  Timberlake  paid  any  thing  on 
account  of  this  pretended  purchase;  and,  even  if  she  hac\ 
it  would  have  been  paid  out  of  the  estate  of  her  husbanc! ; 
lor  it  does  not  appear  that  she  was  entitled  to  any  other. 
Several  circumstances  show  that  the  sale  was  merely  fic- 
titious: there  is  no  charge  in  the  administration  account 
for  those  slaves:  Hilliard^sher  the  death  of  Mrs.  Timber- 
iakey  caused  them  to  be  sold,  as  if  his  title  as  executor 
liad  never  been  devested;  there  is  no  proof  that  either 
security  was  given  or  any  money  paid  for  the  amount. 
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KovsMBEBt        As  to  Coliriy  the  ti-ansaction  was  res  inter  alios  actOy  and 
1807*       cannot  affect  him*     The  property  of  a  testator  found  in 
*•— TV'— '  the  possession  of  his  executor  may  be  taken  in  execution 
p  by  creditors  to  satisfy  their  claims;  nor  is  the  property 

and  others     changed  by  a  sale  made  by  the  executor,  at  which  he  be« 
paupers,      comes  the  purchaser,  unless,  after  a  fair  experiment  made, 
ffg^u^u*       it  is  struck  off  to  him  as  the  best  bidder,  and  he  actually 
and^then     P*^*  ^^  money  for  the  benefit  of  the  estate.  Coli/iy  being 
a  bona  fide  purchaser  from  a  person  who  bought  the  ne- 
groes at  a  sheriff's  sale,  comes  within  the  principle  of  the 
{h)  8  Co.  96,   3rd  resolution  in  Mktthew  Manning*s  case,(^)  and  his  pos- 
b-  session  ought  not  to  be  disturbed.    In  this  case  a  durd 

person  has  aquired  a  right,  and  no  fund  can  be  created  for 
the  redemption  of  the  slaves ;  which  distinguishes  it  from 
(c)  MS.         the  case  of  Abbey  £sf  WoodliffvcL  this  court.(c) 

But,  if  Mrs.   Timberlake  never  qualified  as  executrix, 
it  would  not  influence  the  argument;  because  it  was  a 
combination  between  the  executor  and  one  named  an  ex- 
ecutrix, who  was  also  residuary  legatee,  to  defraud  the 
creditors.     Besides,  the  court,  by  a  posterior  act,  cannot 
compensate  the  purchaser  from  the  sheriff.  Suppose  CoRn 
gave  £  50  for  the  slaves,  and  they  are  now  worth  £  300; 
he  has  a  right  to  go  back  to  the  vendor  for  the  increased 
value ;  how  can  that  vendor  come  on  the  publick  officer  I 
will  the  court  involve  the  sheriff  in  the  payment  of  the 
increased  value,  when  he  acted  legally  in  making  the  sale  \ 
Whatever  claims  Mrs.  Tim^rr/a^e  had,  were  extinguish* 
ed  by  the  release  of  November  1 7^94 ;  the  appellants  have^ 
consequently,  no  right  to  an  account.  Suppose  Mrs.   7\ 
were  alive,  and  to  bring  a  bill  against  HilUard^  would  not 
that  release  be  a  bar?    If  she  could  not  demand  an  account 
against  the  release,  those  claiming  under  her  cannot.  There 
is  no  evidence  that  the  release  was  fraudulendy  obtained^ 
as  has  been  suggested.  * 

If  Colin  has  acquired  a  legal  right  under  the  sheriff's 

sale,  there  is  a  total  inability  in  the  appellants  to  bring  a 

suit,  because  they  are  slaves*   It  may  be  said  that  suits  in 

forma  pauperis  are  daily  brought;  but  it  is  because  the 

plaintiffs  ViVtfree. 

Another  reason  why  an  account  should  not  be  directed, 
is,  that  an  administration-accoimt  was  not  called  for  in 
the  Court  of  Chancery.  If  a  party  will  not  ask  for  an 
account  from  a  court  which  has  power  to  grant  it,  shall  he 
come  up  to  this  court,  and  demand  a  reversal  of  the  de- 
cree.  But  what  good  would  be  effected  by  directing  an 
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Hccount,  when  the  whole  record  shows  the  estate  was  in-  Novbmbbr« 
solvent?  1807. 

It  is  said  that  a  fund  rich  enough  for  every  object  is  in    **— y— ^ 
the  hands  of  HiUiard.  How  does  this  arise?  y^ohn  Tim*   Patty  ka 
berlake^  overwhelmed  in  debt,  devises  a  little  piece  of  poor      agmntt 
land  to  his  wife ;  she  undertake;5  to  bequeath  a  great  many    Cojun,  && 
specifick  legacies ;  she,  in  truth,  gives  away  the  proper^ 
of  her  testator;  emancipates  her  slaves,  and  says  that  if 
there  be  not  estate  enough  to  pay  her  debts,  this  land 
shall  be  sold.     Every  specifick  legatee  is  equally  entitled; 
for  they  are  all  volunteers.     If  she  never  paid  for  this 
property,  then  she  owed  the  estate  of  J.  Titkberlake;  she 
owed  Hiiliardsind  others.  These  debts  could  only  be  paid 
by  the  sale  of  the  land;  and,  if  there  were  anything  left, 
no  legatee  could  be  exclusively  entitled  to  the  benefit  of 
it:  all  that  could  be  done,  would  be  to  pay  thtm pro  rata. 

The  land  was  publickly  advertised,  fairly  sold,  and  pur- 
chased by  Richardson^  who  afterwards  sold  to  HiUiard^ 
The  commissioners  have,  indeed,  said  it  was  worth  naore; 
but  this  is  mere  opinion,  and  not  expressed  in  the  pre- 
sence of  the  parties.  That  renort  does  not  bind  the  appel- 
lees, because  it  was  made  before  Hilliard  was  a  party  to 
the  cause. 

If  these  people  have  a  right  to  an  account,  it  is  of  th^ 
administration  on  Mrs.  Timberlake^s  estate  sdone.  They 
have  accepted  the  account  of  her  administrator,  in  the 
same  manner  as  if  it  had  been  made  before  a  commissioner* 
This  account  embraces  the  land  and  the  whole  estate. 
Mrs.  Timberlake  died  insolvent.  She  had  nothing  but 
what  she  received  from  J.  Timberlake^s  estate.  If  the 
sale  be  not  a  good  one,  the  slaves  are  liable  to  the  credi- 
tors ;  and,  if  good,  she  is  still  indebted  for  them.  But  the 
creditors  have  acquired  legal  rights;  and  there  is  no  pow- 
er in  the  court  to  take  them  away. 

Wednesday^  Nov.  2Sth*  Judge  Tucker  presented  the 
following  decree,  which,  he  said,  had  been  unanimously 
agreed  to,  and  contained  his  own  sentiments:  ^^  It  ap- 
^^  pearing  that  a  considerable  number  of  the  slaves  of 
•*  jfohn  Timberlake  deceased,  of  whom  the  plaintiffs  were 
^^  a  part,  were  possessed  by  his  widow  and  residuary  le- 
**  gatee  Frances  Timberlake^  as  of  her  own  proper  slaves, 
**  more  than  five  years  before  her  death,  either  under  an 
*'  actual  sale  thereof  to  her  by  the  defendant  B.  H.  Hit" 
**  liard^  the  executor  of  the  said  John  Timberlake^  or 
^*  otherwise  by  the  assent  and  consent  of  the  said  execu- 

3  z 
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KovBXBBKi   ^^  tor;  by  which  transaction,  if  the  same  were  fidr  and 
180r.       **  i^na^flfe  made  between  the  parties,  those  slaves  were 

^— V"— '  "  not  thereafter  liable  at  law  to  be  taken  in  execution  to 

Pattt  he    ^  satisfy  any  debt  recovered  against  the  sud  executor  on 
againtt  '  ^^  account  of  his  testator:  yet,  as  they  were  originally 

CoLZNy  fcc.  «  liable  for  the  pa3rment  of  all  the  just  debts  of  that  tes- 
^  tator;  and,  if  there  were  any  fraud  in  the  sale  or  tnuis- 
^*  fer  from  his  executor  to  his  widow  and  residuary  lega* 
**  tee ;  or,  if  delivered  to  her  in  satisfaction  of  the  residuaiy 
^^  legacy  bequeathed  to  her  by  her  deceased  husband,  they 
^  might  still  be  made  liable  to  the  payment  of  such  debts; 
**  and,  as  the  complainants  have  come  into  a  court  of  equity 
•*  for  relief;  and  since  they  are  moreover  liable  for  the 
**  payment  of  all  the  just  debts  of  the  said  Frances  Tim" 
**  berlake;  and  the  debt  due  to  the  defendant  Richard 
^  Hilliardy  for  satisfaction  of  which  the  complainants  were 
**  taken  in  execution,  being  one  of  those  debts  of  the  said 
"  yohn  Timberlake  for  which  they  were  originally  liaUe^ 
**  and  which  the  said  Frances  had  probably  undertaken 
^  and  thought  herself  bound  to  pay,  as  appears  by  her 
^  will:  the  seizure  and  sale  of  the  complainants,  made  by 
^  the  sheriff  to  satisfy  the  judgment  obtained  by  the  said 
**  Richard  Htltiard^  ought  not  to  be  impeached;  there  is 
"  therefore  no  error  in  so  much  of  the  Chancellor's  de- 
^*  cree  as  dismisses  the  complainants'  bill  as  to  that  de« 
^*  fendant.  But,  inasmuch  as  no  inventory,  appraisement^ 
"  or  account  of  sales,  nor  any  account  of  debts,  if  any, 
**  due  to  the  said  John  Timberlake^  hath  been  exhibited 
**  by  the  said  B*  H.  Hilliard  his  executor,  nor  any  satis- 
**  factory  account  of  his  administration  thereof  rendered 
*'  by  him ;  nor  any  inventory,  appraisement,  account  of 
**  sales,  or  satisfactory  account  of  the  administration  of 
•*  the  personal  estate  of  the  said  Frances  Timberiake^  nor 
"  any  account  of  debts  due  by,  or  to  her,  having  been 
**  rendered  or  appearing ;  nor  any  satisfactory  account  of 
*•  the  dealings  and  transactions  between  the  said  B.  H. 
*♦  Hilliard  as  executor  of  the  said  John  Timberlake^  or  in 
••  his  own  behalf  and  right,  and  his  sister  the  said  Frances 
**  Timberlake^  being  rendered  or  appearing,  whereby  this 
**  court  can  be  enabled  to  judge  how  far  the  estate  of  the 
**  said  Frances  may  be  liable  in  equity  for  the  debts  of  her 
♦*  deceased  husband,  or  at  law  for  her  own  proper  debts  ; 
**  and  the  sale  of  the  lands  of  the  said  Frances^  though 
**  pretended  to  have  been  made  for  ready  money,  *  fc- 
**  ccttise  the  exigencies  of  her  estate  so  urgently  demanded 
♦'  and  required  it^  appearing  from  the  exhibits  filed  " 
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*^  this  cause,  to  have  been  made  sometime  before  any  No^BMBaK, 

•'judgment  was  obtained  against  her  estate  by  any  per-   ^    1807. 

••  son  whatsoever;  and  the  said  B.  If.  Hilliard  having 

♦*  become  the  purchaser  thereof  from  the  adn^inistrator  of  p^^ty,  k.c 

^  the  said  Frances^  by  whom  the  same  was  exposed  to       agitimt 

*•  sale,  and  to  whom  it  is  alleged  to  have  been  struck  out   Colik,  fcc. 

^  at  a  price  very  inferior  to  the  valuation  thereof  made 

^  by  commissioners  appointed  by  the    High   Court  of 

^  Chancery  to  value  the  same,  after  a  notice  of  ten  days 

^  only,  published,  as  alleged,  at  a  single  place  of  worship^ 

^  and  not  notified  in  the  publick  papers,  or  at  any  other 

•^  place,  or  in  any  other  manner,  as  far  as  appears  to  this 

^  court;  that  sale  ought  not  to  have  been  considered  as 

•*  valid  without  further  inquiry  into  the  fairness  and  pro- 

•*  priety  of  that  transaction ;  and,  therefore,  that  there  is 

^  error  in  so  much  of  the  said  decree  as  dismisses  the 

^  plaintiff's  bill  as  to  the  other  defendants  in  this  suit-^ 

*^  therefore  the  same  is  so  far  reversed  and  annulled; 

•*  and  this  court  proceeding  to  make  such  decree  as  the 

^  said  Court  of  Chancery  ought  to  have  made,  is  of  opi* 

^  nion  that  an  account  ought  to  be  taken  of  the  goods  and 

**  chattels,  rights  and  credits,  of  the  said  John  Timber' 

^  lake  deceased,  and  of  the  administration  thereof  by  the 

•*  said  B*  H.  Hilliard ;  (who  appears  by  his  own  deposi- 

^  tion  and  acknowledgment  to  have  qualified  as  his  execu- 

^  tor,  and  to  have  taken  upon  himself  the  burthen  of  exe- 

••  cuting  his  will;)  and,  more  especially,  of  the  value  of 

*•  the  slaves  sold  or  othenvise  transferred  and  delivered 

**  to  the  said  Frances  his  widow  and  residuary  legatee  by 

^  the  said  executor,  and  also  of  the  prices  at  which  they 

"  were  struck  out  to  her,  at  the  sale,  or  pretended  sale, 

"  thereof  made  by  the  said  B.  H.  Hilliard;  and  whether 

**  such  sale  vf^.^  fraudulently ^  or  bona  fide  made  between 

**  those  parties ;  and  upon  what  terms  and  conditions  said 

"  sale  was  made ;  and  whether  the  said  Frances  in  conse- 

^  quence  of  such  transaction  hath  paid  or  made  herself 

**  personally  liable  to  the  said  executor,  or  to  the  creditors 

**  of  the  said  y^An  Timberlake^  or  any  and  which  of  them, 

**  for  debts  due  from  her  said  deceased  husband,  by  rea- 

*•  son  of  such  purchase,  or  delivery  of  the  said  slaves  to 

'•  her:  and  that  a  like  account  of  the  slaves,  and  personal 

**  estate,  of  the  said  Frances^  at  the  time  of  her  death,  and 

^  of  the  rents,  issues  and  profits  of  her  lands,  and  of  those 

*•  staves,  and  into  whose  hands  they  have  come,  either 

•*  immediatxdy  on  her  decease,  or  since,  be  likewise  ta* 

^  ken,  and  mat  a  fair  and  just  setdemcnt  oS  all  accounts. 


4i 
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NovBMBss*  ^^  dealings  and  transactions  between  the  said  B*  H.  Hi/* 
1807«       ^^  Hard  as  executor  of  the  said  ^ohn  ThnberlaicyBt  mhia 

^— -y-—^   "  own  right  and  account,  with  the  said  Frances j  from  the 

Pa-ttv  ha.  "  dc2i^  of  ihp  said  jfohn  to  the  death  of  the  said  Frances^ 
against       "  he  likewise  taken;  whereby  it  may  be  ascertained  whe- 

Co\iu,  &c.  <«  ther  the  said  B*  H.  Hilliard  was  the  debtor  of  the  said 
^  Frances^  as  by  her  will  is  suggested,  or  she  was  indebt* 
*^  ed  to  him:  and  that  the  lands  mentioned  in  the  last  wiD 
**  and  testament  of  the  said  Frances^  if  it  shall  appear 
*^  that  the  same  were  not  properly  exposed  to  sale  and 
"  fairly  sold  by  her  administrator,  be  again  exposed  to  sale 
**  atpubKck  auction,  after  due  notice,  in  such  manner,  and 
^^  on  such  terms  as  to  the  Superior  Court  of  Chancery  for 
*^  the  Rtchmond\yi%tntX  shall  seem  most  likely  to  produce 
the  highest  price :  and,  if,  after  the  due  execution  of  the 
premises,  it  shall  appear  to  the  said  Superior  Court  of 
^^  Chancery  that  there  is  sufficient  of  the  estate  of  the  said 
**  John  Timberlake^  and  of  the  said  /*ra?icethi&  widow^  to 
*^  satisfy  and  pay  all  the  just  debts,  as  well  of  the  latter,  z» 
^  of  the  former,  without  recourse  to  the  value  of  the  com.* 
^  plainants,  or  to  a  sale  of  them  for  those  purposes,  that 
*^  then  the  said  complainants  be  considered  and  dedared 
**  FREE,  reserving,  nevertheless,  leave  to  the  other  slave» 
*^  who  were  objects  of  the  benevolence  of  the  said  Frances 
'^  in  her  will  to  become  parties  plaintiffs  to  tUs  suit,  and 
^  to  assert  an  equal  claim  to  their  redemption  and  eman«» 
**  cipation,  and  to  have  the  equal  benefit  of  the  estates  of 
"  the  said  John  Timber  late  and  Frances  TimterlaAe  m 
*^  accomplishing  this  purpose:  If  it  cannot  be  wholly  ac- 
*^  complished,  that  then  the  whole  of  the  said  slaves  sa 
**  claiming  their  freedom,  and  applying  to  be  parties  plain* 
*^  tiffs  within  a  reasonable  time  to  be  limited  by  the  said 
Court  of  Chancery,  be  sold  for  such  term  of  years  as* 
may  be  sufficient  to  raise  the  adequate  fund ;  and,  if  the 
*^  whole  value  of  them  all  be  necessary,  that  then  the  bill 
**  be  dismissed.  And  that,  in  the  event  of  an  adequate 
'  fund  being  found  as  aforesaid,  and  of  the  compbdnants 
being  declared  free,  there  be  paid  to  the  admi&istratiix 
**  of  Didier  Colin  fifty  pounds  (the  price  by  him  paid  for 
"  the  said  complainants)  with  five  per  cent»  interest  there- 
*^  on  from  the  time  the  same  was  paid  by  him ;  and  that 
**  similar  recompense  in  the  like  event  be  made  to  the 
"  purchasers  or  owners  of  the  other  slaves  wha  were 
*•  objects  of  the  said  Franceses  benevolence  in  her  wiD^  if 
*^  there  be  sufficient  of  her  estate  for  that,  aiyl  the  other 
^*  purposes  beforementioned  i  si|bject  hoiNce#er,  to  aajr 
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**  particular  equity    whidi  may  be  established  against  NovEK»aB» 

*^  them  or  any  of  them :  and,  in  case  there  shall  remain  1807. 

"  any  surplus  of  the  estate  of  the  said  Frances  after  the  ^^— y— — ^ 

execution  of  the  premises,  that  the  same  be  distributed  p^t^y  5^, 
according  to  her  will.     But  nothing  herein  contained,      agahut 

^Ms  to  be  construed  to  the  prejudice  of  any  other  specifick  Colzn^  &c. 

^  legatee  named  in  the  will  of  the  said  Frances.^' 

Judge  Roane*  I  concur  in  the  decree  just  read,  as 
agreed  upon  in  conference ;  and  as  explanatory  of  my 
ideas  on  the  case,  will  subjoin  a  few  observations. 

The  spirit  of  the  decisions  of  this  court  in  relation  to 
suits  for  freedom,  while  it  neither  abandons  the  rules  of 
evidence,  nor  the  rules  of  law  as  applying  to  property y  with 
a  becoming  liberality  respects  the  merit  of  the  claim,  and 
the  general  imbecility  of  the  claimants.  On  this  ground 
it  is,  that  parties  of  this  description  are  not  confined  to  the 
rigid  rules  of  proceeding,  and  that  their  claims  are  not  re- 
pudiated by  the  court,  as  long  as  Vi  possible  chance  exists, 
that  they  can  meet  with  a  successful  issue.  Instances  of 
the  former  kind  are  numerous :  and,  of  the  latter,  it  will 
be  seen  in  the  case  of  Abby  v.  Woodly^  (in  MS.)  that 
this  court  only  determined  against  the  paupers  in  the  last 
resort,  and  after  every  possible  source  of  redemption  should 
be  found  to  have  failed. 

In  the  case  before  us,  the  spirit  of  the  above  principles 
will  induce  me  to  consent  that  a  full  account  of  Benskin 
H.  HilliarcPs  administration  on  John  Timberlake^s  estate 
shall  be  taken,  under  the  order  of  the  Court  of  Chancery, 
although  it  is  not  specially  prayed  for  in  the  bill;  that  an 
account  be  also  taken  of  Richardson^s  administration  on 
Frances  Timberlake^s  estate,  although  the  account  stated 
in  the  record  has  been  accepted  by  the  appellant's  counsel; 
and  that  the  .claim  of  the  plaintiffs  be  not  utterly  rejected 
by  the  court,  until  it  is  found  that  no  possibility  exists  of 
effectuating  their  emancipation.  This  I  will  consent  to, 
although,  as  at  present  advised  by  the  record,  I  appre- 
hend that  no  part  of  the  estate  of  John  or  of  Frances  Tim- 
berlake  can  be  withheld  from  the  payment  of  their  just 
debts. 

As  to  the  question  whedier  the  sale  of  the  negroes  by 
Benskin  H.  HiUtard  to  Frances  Timberlake  was  fraudu- 
lent, and  a  mere  cover  to  deceive  creditors,  I  should  not 
pay  much  respect  to  Ben&kin  H*  HiUiard^s  testimony  rela- 
tive thereto ;  not  only  because  he  was  a  party  to  the  fraud, 
if^any  existed,  and  ought  not  to  be  admitted  to  allege  his 
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NovsMsxa,  own  tivpitode,  but^  also,  becawc  he  was,  or  mig^  lunre 
1807*       thought  himself,  interested,  in  giving  that  colour  to  die 
— ^    transaction.    The  testimony  of  the  other  witnesses,  as  to 
this  subject,  is  only  of  their  opinhns  and  belief. 

^alainH  '  ^^^^  ^^  ™7  ^^^^  ^^  ^^  ^^^^^  ^^  **  '^^^  material  to  de* 
Cox.iif»  &c.  cide  whether  this  were  a  fraudulent,  or  n  hwtafde  trans- 
action* The  property  in  question  luis  been  attached  and 
sold  under  a  repilar  judgment  and  execution;  and  the 
party  prayins;  relief  against  it  can  only  be  received  on  the 
terms  of  doing  justice,  that  is,  of  paying  a  debt  whidi 
John  Timierlake  owed  to  Richard  HiUtard^  under  wham 
the  defendant  CoUn  claims,  and  which  Frances  Ttmberlake 
owed  to  the  estate  of  yohn  Ttmberlake;  having  received 
from  his  executor  the  property  in  question  without  paying 
any  consideration  therefor.  It  is  not  unworthy  of  remark^ 
,  also,  that  this  debt  of  Richard HUIiard*s  seems  recognized 
in  the  will  of  Frances  Ttmberlake^  and,  in  some  sense^ 
adopted  as  her  own*  As  to  Didier  Co&n^  the  intestate  of 
one  of  die  appellees,  it  is  not  shown  that  he  purchased 
mala  jide*  He  admits  it  is  true,  that  he  had  heard  that 
the  complainants  were  sold  by  Benshtn  H.  HilUard  to 
Frances  Ttmberlake^  but  adds  that  he  also  heard  that  she 
was  only  nominally  the  purchaser,  and  had  paid  no  consi^ 
deration  for  them,  and  was  consequently  a  tnuteeSor  John 
Ttmberlake^ s  creditors:  he  also  states  that  he  had  heard 
that  Frances  Timberlake  died  more  in  debt  than  she  was 
worth,  and  therefore  cotild  not  emancipate  the  plaintiib* 

This  admission  must  be  taken  all  together,  and  being  so 
taken,  cert2unly  cannot  import  that  CoRn  had  any  know* 
ledge  of  the  complainants^  right  to  freedom:  but,  what  is 
still  more  conclusive  is,  that  this  information  and  under- 
standing on  the  subject  is  not  applied  to  ike  period  of  his 
purchase,  and,  therefore,  at  that  time  he  may  have  be^i, 
for  anything  that  appears,  completely  ignorant  of  the 
complainants'  pretensions*  ColirCs  administratrix,  there- 
fore, is  never  to  lose  her  lien  upon  these  negroes,  until  a 
.fund  is  found  for  their  redemption,  in  which  case  she  is  to 
be  paid  the  principal  money  with  interest* 

My  opinion,  therefore,  is  that  the  decree  of  dismission 
be  reversed,  (unless  it  be  as  to  the  defendant  Richard 
Hitliard^  and  the  cause  sustained ;  that  accounts  of  the 
administration  of  both  estates  be  taken,  under  the  order 
of  the  Court  of  Chancery,  including  a  further  inquiry,  if 
desired,  into  the  fairness  of  the  sale  of  the  land  by  Rich' 
ardson  ^e  administrator  of  Frances  Timberlake;  and  that 
liberty  be  reserved  to  any  or  otf  of  the  negroes,  whose 
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emancipation  was  contemplated  by  Frances  Thnberlake^s  Kovbm^bk, 
•  will,  to  become  parties  to  this  suit,  within  a  time  to  be  pre-    ^   1 807. 
scribed  by  the  Court  of  Chancery,  and  to  make  the  neces- 
sary defendants ;  that,  if,  in  the  event  of  the  inquiry  to  be   Pat^ v,  &c. 
so  instituted,  it  be  found  that  there  is  estate  enough  of  the       againMt 
said  John  Timber laie  or  Frances  Timber laicy  (specifick  le-    Colik,  Ac, 
gacies  excepted,)  to  redeem  entirely  the  negroes  so  beco- 
ming plaintiiTs,  that,  in  that  case,  their  freedom  be  declared 
absohite  by  the  Court  of  Chancery ;  or,  if  only  in  part,  that 
then  such  parties  plaintiff  be  exposed  to  ssde  for  such  a 
period  of  time  as  may  raise  the  funds  requisite,  and,  after  . 
the  expiration  of  that  period,  be  declared  to  be  free ;  my 
opinion  .being    that    all    the  negroes   contemplated  by 
Frances  Timberlake^s  will  are  equally  entitled  to  their 
freedom,  and  that  they  should  have  it  partially,  if  they 
cannot  receive  it  absolutely ;  but,  in  the  event  that  the 
whok  values  of  the  said  plaintiffs  shall  be  found  to  be  ne- 
cessary to  pay  the  debts  aforesaid,  that  then  the  bill  be 
dismissed,  and  the  i^gal  rights  of  the  defendants  remain 
undisturbed; — ^and  that  such  of  the  said  slaves,  as  do  not 
apply  to  be  made  co-plaintiffs  within  the  time  to  be  pre- 
scribed as  aforesaid,  be  barred  of  their  claim  to  freedom 
under  the  will  of  Frances  Timber  laie  aforesaid. 

Judge  Fleming  expressed  his  approbation  of  the  de- 
cree which  had  been  reported^ 


Kinney  a^rainst  Beverley.  ^PjT"^ 


StA  Ifvnemb. 


The  preliminary  question  in  this  cause  was,  whether  Anejectm^t 
after  an  appeal  to  this  court,  from  a  judgment  in  eject-  ^^^T^^' 
inent  against  the  tenant,  the  appeal  abated  by  the  death  of  ^^^  of  tlL 
the  lessor  of  the  plaintiff.  lessor  of  the 


Warden  contended  that  an  action  of  ejectment  did  abate 
by  the  death  of  the  lessor  of  the  plaintiff.  He  was  die 
true  and  only  party  in  the  suit:  his  title  was  to  be  settled: 
his  title  was  put  in  issue:  and  by  the  strength  of  his  title, 
not  the  weakness  of  his  adversary's,  he  was  to  recover:  if 
so,  this  suit,  like  all  others  which  abate  on  the  death  of 
parties,  should  abate  on  his  death. 


plaintiff. 
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KovBMVBa,        Again,  possession  is,  in  no  instance,  giren  to  Timotky 

1IK>7*       Seekrightox  the  odu^rn^miiio/  plaintiff,  but  to  his  lessor, 

^— Y"— ^  who  is  the  real  plaintiff  in  the  action*   He  cited  Rtmriaxg- 

RxNHsr     ^^^  ^^  Ejec^ents,  139. — 1  Mod.  %$%• — 1  Salk.%^%. — 12 

a^ahut      Mod.  446. — 1  Term  Rep.  491. — 2  Stra.  1056,  which  hex 

B£VBmi.sY.  authority,  he  observed,  would  probably  be  relied  upon  as 

sufficient  to  determine  the  case  against  him;  but  ^  that 

the  authority  proved  was  that,  the  real  plaintiff  being  tenant 

for  life  only,  on  his  death,  his  interest  was  gone,  and  the 

only  recompense  which  could  be  had  was  in  damages. 

Why,  he  asked,  is  a  scire  facias  necessary  to  revive  a 
judgment  ?«^-it  is  to  bring  in  the  legal  representatives  of 
the  deceased  party.  Suppose  a  writ  of  possession  should 
be  awarded;  possession  could  not  be  ddivered  to  the  no* 
iiif no/ plaintiff,  for  he  is  not  a  real  person;  nor  could  it  be 
given  to  the  lessor  of  the  plaintiff,  because  he  is  dead. 
Can  the  court  say  who  is  the  heir  or  devisee  of  the  lessor 
of  die  plaintiff,  unless  he  be  regularly  brought  into  court  ? 

The  Attorney  General^  on  the  same  side^  referred  to  the 
following  additional  authorities:  3  TucA.  Black.  205.-* 
Gi&.  on  Eject.  142.— 1  Burr.  668. — 4  Burr.  2447.— 2 
Bac.  Abr.  412. — 1  Bac.  Abr.  11.  He  observed,  that,  if 
we  look  into  the  history  of  the  action  of  ejectment,  it  will 
be  found  that  the  courts  have  endeavoured  to  get  clear  of 
all  the  inconveniences  arising  from  the  introduction  of 
fictitious  persons,  and  now  consider  the  lessor  of  the  plain* 
tiff  as  the  real  party.  The  reason  for  the  abatement  of 
suits,  in  other  cases,  applies  with  equal  force  in  this.  It 
might  he  attended  with  serious  inconveniences  if  the  doc* 
trine  contended  for  should  prevail.  Suppose  the  lessor 
of  the  plaintiff  should  die,  leaving  a  great  number  of  chil- 
dren, as  in  this  case ;— to  whom  is  the  sheriff  to  deliver 
possession?  Is  he  to  decide  the  law,  and  to  determine  upon 
the  rights  of  the  parties? 

** 

Wickham^  on  the  other  side,  contended  that  an  action 
of  ejectment  never  did  abate  by  the  death  of  the  lessor  of 
the  plaintiff.  Every  argument  drawn  from  the  liberality 
of  modem  practice  militates  against  the  opposite  counsel* 
One  of  the  effects  of  this  practice  has  been  to  get  over  the 
inconvenience  of  abatements  as  far  as  possible. 

As  far  as  his  knowledge  extended,  as  derived,  either 
from  his  own  observation,  or  the  information  of  others^ 
he  said,  that  he  might  state  the  uniform  practice  to  be,  on 
the  death  of  the  lessor  of  the  plaintiff,  to  give  security  for 
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costSy  and  go  on  with  the  cause*  This  is  the  present  prac-  NovxM«Ba« 
tice  of  the  District  Courts,  and  Federal  Courts^  and  was       1807* 
the  practice  of  the  Old  General  Court.     Look  into  all  the   ^—    v  ■  "^ 
practical  books  and  the  same  doctrine  will  be  found  to     kihhbt 
prevaiU  agaiiut 

Not  a  case  cited  on  the  other  side,  said  Mr.  Wicihamj  B«v  »»!.»¥• 
has  any  bearing  on  the  question,  except  one  in  Strange^ 
which  Mr.  Warden  has  been  so  good  as  to  cite  for  me*  Is 
there  a  single  dictum  to  be  found  in  the  books,  which  says 
that  the  death  of  the  lessor  of  the  plaintiff  abates  the  action^ 

Here  Mr.  Wickham  went  into  an  examination  of  all  the 
cases  adduced  by  the  opposite  counsel,  and  inferred  from 
the  whole  of  them,  that,  so  far  from  establishing  the  po- 
sition  that  an  ejectment  abated  on  the  death  of  the  lessor 
of  the  plaintiff,  the  practice  was  uniformly  otherwise ;  and 
that,  to  avoid  the  inconvenience  of  abatements,  the  names 
of  fictitious  persons,  such  as  John  Doe^  Richard  Rocj 
Amtnadab  Seekright^  &c.  who  never  die,  had  been  substi- 
tuted* 

The  argument,  (which  has  been  urged  with  much  ap- 
parent force,)  drawn  from  the  inconvenience  of  making 
the  sheriff  a  judge  of  the  rights  of  the  representatives  of 
the  deceased  lessor  of  the  plaintiff,  may  be  met  by  one  of 
equal  weight.     A.  brings  an  ejectment  for  one  messuage, 
one  tenement,  and  one  hundred  acres  of  land,  without  any 
other  description.     There  may  be  one  hundred  tracts  of 
this  description,  and  the  sheriff  may  turn  any  man  out  of 
possession  whose  land  answers  to  it.     The  correct  answer 
to  the  argument  is,  that  the  parties  act  under  the  control 
of  the  court,  and  the  plaintiff  must  take  possession  at  his 
peril.     Runnington  on  Ejectments^  125.     If  a  person  not 
entitled  should  come  forward,  and  personate  the  lessor  of 
the  plaintiff  he  would  be  in  as  a  trespasser.    All  that  the 
court  could  do,  in  such  instances,  would  be  to  act  in  a 
summary  way,  and  see  that  its  process  was  not  abused. 

Warden.  The  last  argument  of  Mr.  Wickham  is  suffi- 
cient to  show  that  the  suit  must  abate.  Suppose  the  sheriff 
were  to  give  possession  to  the  eldest  son  as  the  heir  of 
Beverley^  when  he  may  have  made  a  will,  and  left  the 
land  to  his  daughters.  As  to  the  description  of  the  land, 
the  constant  course  in  this  countn^  is  to  have  a  survey^ 
pending  the  cause;  and  the  jury  find  for  the  plaintiff  the 
land  contained  within  certain  linea  marked  on  the  plat, 
which  is  referred  to  in  their  verdict*  By  these  boundaries 
the  sheriff  gives  possession*    But  we  are  told  that  no 

4A  \ 
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KovBMVBs,  can  be  shown  where  it  is  said  an  ejectment  abates  by  the 
1807.       death  of  the  lessor  of  the  plaintiff:— the  reason  is,  that  no 

^*— V"— '  person  thought  it  did  not.     It  does  not  abate  by  the  death 

KiNNBr     of  ^c  nominal  plaintiff,  because  he  is  a  fictitious  person, 

againtt      and  the  lessor  of  the  plaintiff  is  the  real  party.     Who  is 

lsV£BL£T.  to  give  security  for  costs  ^  the  person  who  has  the  real 
interest. 

Saturday y  7th  November.    The  Judges  delivered  their 
opinions. 

Judge  Tucker.  I  find  it  laid  down  in  an  ancient  ^ad 
respectable  authority,  that  if  an  action  be  well  begun,  and 
A  part  of  the  action  determines  by  act  in  law,  and  j^^  the 
like  action  is  given  for  the  residue,  the  action  smdl  not 
abate,  but  the  plaintiff  may  proceed  for  the  residue:  but 
where,  by  the  determination  of  part,  the  like  action  does 
not  remain  for  the  residue,  there  the  action,  dioug^  well 
commenced,  shall  abate.  As  if  an  action  of  waste  be 
brought  against  tenant  per  autre  vie  who  dies  pendente 
lite;  the  writ  shall  not  abate,  but  the  plaintiff  shall  reco> 
ver  damages  only. — So,  in  ejectment,  if  the  term  incur- 
reth  pendente  lite^  the  acticm  shall  proceed  for  damages 
only. — Co.  Litt.  285,  a.  And  this  seems  to  have  been 
settled  very  long  ago :  for  we  are  told,  that  if  a  man  brings 
a  writ  of  ejectione^rmdeytht  plaintiff  shall  recover  his  term 
to  come  as  well  as  in  quare  ejecit  infra  terminum;  and,  if 
there  be  no  part  of  the  term  to  come^  then  he  shall  recover 
the  whole  in  damages.  Bro.  Abr*  ^tare  ejecit  infra  term, 
pL  6. — The  case  in  Strange  1056  proceeded  upon  the  same 
principle— There  the  verdict  found  the  lessor  of  the  plain- 
tiff was  tenant  for  life;  and  it  was  afterwards  suggested  to 
the  court,  upon  afiidavit,  that  he  was  dead,  so  that  the  term 
was  ended.  But  the  court  refused  to  abate  the  suit,  be- 
cause he  might  proceed  for  the  whole  in  damages,  (hum 
130,  to  the  same  effect.  Ibid.  298.  The  form  of  the  judg- 
ment.) This  shows  that  the  suit  doth  not  abate  for  the 
death  of  the  lessor  of  the  plaintiff.  For  in  the  case  in 
Strange  it  would  have  worked  manifest  injustice,  to  have 
abated  the  suit  after  the  verdict,  when  the  plaintiff  might 
have  recovered  damages  commensurate  to  the  injury  sus- 
tained. 

That  the  case  in  Strange  is  considered  in  England  as 
having  settled  the  law,  there,  that  an  ejectment  shall  not 
abate  by  the  death  of  the  lessor  of  the  plaintiff,  seems 
^S^y  presumable  irom  its  being  twice  cited  to  that  ef- 


In  the  32kd  tear  of  the  COMMONWEALTH.  S3S 

feet  in  the  last  edition  of  Bacon's  Abridgment,  titk,  Novxictt^ 
Abatement,  Utters  F  and  /•  1807. 

Judge  Roane.     I  should  never  have  had  a  moment's     j^^.-^,- 
doubt  upon  this  subject,  but  for  the  strong  expressions  in      ^^ aiW 
the  case  ofAsiin  v.  Parkyriy  2  Burr*  668, — stating  that  the  BmvsauBv; 
lessor  of  the  plaintiff  and  the  tenant  in  possession  are  the 
only  parties  to'  the  ejectment,  and  that  the  action  for  mesne 
profits,  whether  brought  in  the  name  of  the  lessor  or  lessee, 
is  equally  the  action  of  the  lessor. 

I  have  said,  and  I  still  think,  that  greater  respect  is  due 
to  modem  than  to  ancient  authorities  relative  to  the  action 
of  ejectment;  because  this  remedy  is  daily  simplifying  and 
progressive*  I  did  not  particularly  refer  to  the  case  in 
Strange  as  ancient,  but  also  to  the  cases  cited  from  1  Mo* 
dem  and  Salkeld.  None  of  these  reporters,  however,  can 
Justly  be  deemed  modern^  in  relation  to  a  remedy  invented 
within  a  century  and  a  half  from  this  period* 

I  have  looked  into  the  case  from  Burrow.-^^lt  relates  to 
an  action  for  mesne  profits ;  and,  though  it  holds  that  that 
action  may  be  brought  by  the  lessor  of  the  plaintiff,  it  also 
admits  that  it  lies  in  favour  of  his  lessee*  If  an  action  lies 
in  favour  of  a  plaintiff  (but  for  the  benefit  of  another)  there 
is  no  reason  that,  the  latter  dyingf,  the  suit  should  abate, 
when  the  former  is  perfectly  competent  tocarryittojudg* 
ment  and  execution*  This  case,  therefore,  may  not  sub- 
vert the  whole  system  on  this  subject  to  be  found  in  Blaci" 
stone's  Commentaries,  and  other  modem  authorities* 

By  them  we  are  told  that  the  plaintiff,  or  lessee,  ought 
to  be  a  real  person,  and  not,  as  is  unwarrantably  practised, 
an  ideal  Jictitious  one;  (3  Bl*  Com.  203;)  that  the  judg- 
ment goes  in  favour  of  the  nominal  plainttff'xo  obtain  pos- 
session of  the  land  for  his  term  supposed  to  be  granted ; 
lb*  204,  and  Append*  No*  2,  $  4.)  and  that  the  title  of 
e  lessor  is  only  obliquely  and  collaterally  brought  into 
question  in  this  action*  (lb*  205.) — It  is  held  that  the  death 
of  the  lessor,  (he  being  tenant  for  life,)  does  not  abate  the 
suit*  It  is  also  held,  that  if  the  term  expires,  pending 
the  writ,  there  is  no  abatement;  (1  Bac.  22*)  but,  in  both 
cases,  the  action  shall  proceed  for  damages  for  the  trespass 
only*  The  action  is  both  for  possession  and  damages;  al- 
though the  damages  are  now  usually  one  shilling,  yet  they 
may  be  made  much  larger,  by  way  of  increase^  in  England* 
(See  2  Bl*  Append.  No*  2,  $  4.)  In  both  the  cases  just 
stated,  the  lessee's  right  of  possession  had  expired,  and 
yet  he  was  permitted  to  proceed  for  damages*  In  our  case, 


2 


536  SUPREME  COURT  OF  APPEALS. 

NovBMBSB,   the  term  stated  in  the  declaration  is  existing,  and  the 
1807.      lessee's  right  to  the  term  continues  notwithstanding  fie- 

^       V     -^   verley^s  death ;  he  having  been  tenant  in  fee  of  the  land, 

KiNHBT     *^^  therefore  competent  to  gfant  the  interest  for  the  whole 

againtt      term:  the  plaintiff,  therefore,  in  our  case,  proceeds  both 

BavBALST.  for  possession  and  damages;  and  this  case  is  consequently 
stronger  than  the  cases  just  put.  The  rule  on  the  subject 
of  abatements,  that,  wherever  the  death  of  any  party  pen* 
ding  die  writ  makes  no  change  in  the  proceedings,  the  writ 
does  not  abate,  (1  Bac.  11.)  is  decisive  that  no  abatement 
exists  in  the  case  before  us. 

When  these  circumstances  are  considered ;  and,  espe- 
cially, when  it  is  considered  that  regularly  judgment  is  ren- 
dered in  favour  of  and  possession  is  delivered  to  the  les- 
see, who  ought,  (as  is  before  said  from  Blackstone^  to  be 
a  real  person,  the  difficulties  on  this  suHect  vanish.  As 
to  the  difficulty  arising  from  the  death  oi  the  lessor;  if  the 
modern  practice  be  to  deliver  possession  to  the  lessor ^  he 
who  now  stands  iii  his  shoes  acts  at  his  peril,  and  under 
the  control  of  the  court. 

Judge  Fleming  said  it  was  the  unanimous  opinion  of 
the  court,  that  the  suit  did  not  abate. 


F^uli^9  The  Auditor,  &c.  against  Johnson's  executrix. 

Th«  WMWT  ^^  ^^  appeal  from  a  decree  of  the  High  Court  of  Chan- 
of  the  defen.  cery  rendered  by  the  late  Judge  of  that  Court. 
^M  ^r^oe-  The  bill  alleges,  that,  Johnson  was  the  owner  of  a  mili- 
nct^am^  **"7  certificate  bearing  mterest,  which  he  delivered  to 
in  the  WU^  itobert  Tancey  to  bring  down  to  Richmond  and  obtain  a 
ought  not  to  warrant  for  the  interest.  That  Tancey  carried  it  to  the 
Shytei^^'  auditor's  office,  who  being  at  that  time  engaged  in  some 
mony  not  '  ^^^^  business,  told  him  if  he  would  leave  the  certificate, 
•^ally  po9i'  and  .call  again,  the  warrant  sliould  be  made  out  by  that 
tS^^  time:  that  Tancey  did  leave  it  in  the  office;  but,  when  he 
called  again,  it  could  not  be  found;  and  that  it  hath  been 
A  person  Ui.  entirely  lost.  TJiat  the  auditor  afterwards  told  one  Poin- 
^V^MPjWick  dexter^  he  had  heard  that  Capt.  Singleton  had  a  certificate 
bewinr  inte-  ^^  ^^^  description,  it  having  been  issued  as  payable  to  one 
test  which      Coats^  and  for  the  sum  of  47  or  £  48. 
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The  bill  is  one  of  a  double  aspect; — praying,  first,  that  Kovembbk^ 
the  auditor  may  be  decreed  to  issue  a  new  certificate,  and       1807. 
to  grant  a  warrant  for  all  arrears  of  interest;  or,  if  the   V-««.y— / 
court  shall  be  of  opinion  that  the  commonwealth  is  not        j^^ 
liable  for  the  renewal  of  the  certificate  and  the  payment  of    Avditok 
interest,  in  consequence  of  a  loss  happening  through  the         &c- 
negligence  or  default  of  the  auditor  as  a  publick  officer,    joH^J^g 
that  he  be  decreed  to  make  compensation  for  the  loss  in   Kxecutiui. 
his  individual  capacity. 

Tlie  auditor  in  his  answer  positively  denies  that  the 
certificate  was  delivered  to  him,  or  that  he  ever  saw  it.       never  was 

Robert  Tancey  swears  "  that  he  applied  to  the  auditor  trwisfefed  to 
**  for  a  warrant  for  the  interest,  but  was  told  it  could  not  ^  **^,^*^ 
••  be  had,  then;  that,  if  he  would  leave  it  in  the  office  it  fi^^JJoMTcffi- 
**  should  be  made  out  and  given  him  at  a  time  then  men-  ginai  holder^ 
**  tioned:  that  he,  during  his  stay  in  Richmond  msA^irt'  ought  not, 
"  quent  application  for  the  certificate  and  warrant,  but  ciljJnJJSr*^ 
^*  could  not  obtain  it."  obtain  its' 

yames  Poindexter  says  he  was  informed  by  the  auditor  renewalfrom 
that  Mr.  Tancet/ handed  him,  or  handed  in,  a  certificate,  ^^^^^'^^ 
and  that  the  interest  was  made  out,  and  laid  on  the  table,  ^^tnakh^ 
according  to  the  best  of  his  recollection.  the  original 

On  a  Jiearing,  rthe  Chancellor  dismissed  the  bill,  from  hi>Wer  a  par- 
which  decree  an  appeal  was  taken  to  this  court;  and  the  ^y^ the  suit, 
appeal  coming  on  to  be  heard  at  the  April  term  1804,  in 
the  name  of  Johnson  v.  Pendleton^  auditor,  &c.  the  decree 
of  disxhissal  was  affirmed,  without  prejudice* 

The  appellant  then  supposing  that  the  commonwealth 
was  liable,  in  consequence  of  the  act  of  Pendleton^  who 
was  one  of  her  publick  officers,  (though  he  might  not  be 
liable  in  his  individual  character,)  proceeded  to  another 
hearing  in  the  High  Court  of  Chancery;  previously  to 
which,  he  executed  a  release  to  Robert  Yancey^  who  had 
been  the  bearer  of  the  certificate,  and  whose  testimony 
was  objectedtoonthat  account;  and  he,  moreover, proved 
by  a  further  examination  of  John  Carter  one  of  the  clerks 
in  the  auditor's  office,  that  the  certificate  said  to  have  been 
lost  in  the  said  office  had  been  purchased  by  George  Pickett^ 
in  whose  possession  he  had  seen  it,  but  who  could  not 
recollect  from  whom  he  bought  it. 

The  cause  coming  on  again  to  be  heard  in  the  High 
Court  of  Chancery,  the  Chancellor  decreed  against  the  * 

commonwealth,  the  amount  of  the  certificate  with  interest; 
from  which  decree  the  cruditor^  in  behalf  of  the  common- 
wealth, took  an  appeal  to  this  court. 
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The  Attorney  General^  for  the  mofilpr,  repreacniliiig  the 
commonwealth,  said  that  this  was  the  same  case  wUch 
had  before  been  decided,  on  the  appeal  of  yohiuan  v* 
Pendletofu,  the  late  auditor.  Neither  Pendleton  in  his  in- 
dividual diaracter,  nor  the  commonwealth,  whose  agent 
he  was,  could  be  liable  unless  for  gross  neglect.  ^oneM  on 
Bailmentej  117,  120.  It  is  not,  however,  admitted  that  ^ 
commonwealth,  would  be  liable  for  the  act  of  her  agent 
under  any  circumstances.  The  court  has  already  decided, 
upon  the  same  evidence,  that  Pendieton  was  not  perscmally 
responsible.  If  gross  negligence  had  been  proven,  in 
him,  he  would  have  been  huGviduaUy  liable:  and  this 
opinion  of  the  court  may  be  considered  as  decisive  of  die 
question. 

Randolph^  for  the  appellee.  The  reservation  in  the  de« 
cree  in  the  case  of  Johnson  o.  Pendieton^  the  late  auditor, 
shows  that  the  court  did  not  decide  the  case  as  to  the 
commonwealth.  It  is  not  the  same  case ;  but,  if  it  were, 
the  court  might,  consider  it  as  an  original  suit.  Pendleton 
was  exempt^  on  the  g^und  that  there  was  no  personal 
claim  agaiust  him,  he  having  acted  as  a  publick  officer  in 
the  ordinary  routine  of  his  duty.  The  evidence,  too,  is 
different  from  that  on  which  Johnson  v.  Pendieton  was 
decided.  Tancey^s  deposition  was  objected  to  before,  be- 
cause he  being  the  bearer  of  the  certificate  to  the  auditor's 
office  was  interested  in  showing  how  he  had  disposed  of 
it.  This  objection  has  been  removed  by  a  release  before 
his  last  examination.  There  is  also  fuither  evidence  de* 
rived  from  John  Carter.  In  his  former  deposition.  He 
spoke  merely  of  the  practice  in  the  auditor's  office;  in  the 
present,  he  states  that  the  certificate  had  been  found  and 
sold  to  George  Pickett*  It  is  admitted  that  Johiuon  was 
possessed  of  that  certificate,  in  the  same  manner  as  others, 
who  drew  further  certificates  from  the  treasury;  such  as 
were  entitled  to  draw  interest.  The  custom  at  the  trea* 
sury  was,  for  the  person  who  brought  the  certificate,  to  be 
considered  as  the  actual  owner.  It  was  so  considered  till 
the  case  of  Wilson  o.  Rucker^  1  Call  500,  was  decided ;  and, 
even  after  that  decision,  the  bearer  was  considered  as  the 
agent  for  the  owner.  This  certificate  was  carried  to  the  au- 
ditor's office,  in  order  to  obtain  a  warrant  for  the  interest, 
and  was  lost  in  a  publick  office.  It  was  an  acknowledged 
debt  of  the  commonwealth,  on  which  the  interest  was  to  be 
paid:  and  the  auditor  was  the  agent  of  the  commonwealth 
in  issuing  a  warrant  for  the  interest.   Compare  this  to  the 
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case  of  a  coinmon  person :  a  man  says,  **  Bring  my  bond  to 
my  agent,  and  he  will  pay  you  die  interest :"  if  it  be  lost  is  not 
the  principal  liable  i  The  auditor,  being  a  publick  officer  and 
warned  diat  the  certificate  which  was  lost  belonged  to  John* 
sofiy  ought  to  have  made  a  minute  in  his  books ;  andwhen  it 
was  brought  for  final  redemption,  he  ought  to  have  stopped 
it,  and  told  the  holder  that  it  was  the  property  of  y^Aii^on. 
In  the  event  of  a  suit  against  him,  he  might  have  defended 
himself  on  the  principles  of  the  case  of  Wilson  v.  Sucier. 
If  the  auditor  had  used  common  diligence,  Johnson  might 
have  regained  his  certificate*  But,  suppose  it  had  never 
been  laid  before  the  auditor,  he  ought  to  have  given  in- 
formation to  the  treasurer  that  it  was  a  certificate  issued 
in  the  name  of  Coats. 

« 
The  Attorney  General^  in  reply.  All  that  the  court  meant 
to  do,^  by  the  reservation,  in  the  decree  in  Johnson  v. 
Pendleton  was  to  leave  the  case  open.  Although  it  is  an 
original  question  as  to  the  commonwealth,  yet  it  is  a  fair 
argument  to  say,  that  the  court  having,  on  similar  evi- 
dence, decided  diat  Pendleton  the  depositary  was  not 
liable ;  on  a  parity  of  reason  the  commonwealth  could  not 
be  liable.  The  certificate  might  never  have  come  into  the 
auditor's  office:  it  might  have  been  paid  into  the  treasury 
for  taxes,  or  funded  in  the  United  States'  loan  office.  This 
might  have  been  done  by  the  holder^  notwithstanding  the 
decision  of  the  court  in  the  case  of  Wilson  and  Rucker* 
The  President,  in  delivering  his  opinion,  seems  to  admit 
the  existence  of  the  custom,  to  transfer  these  papers  by 
delivery  only ;  and  this  record  supports  the  position ;  for 
Pickett  was  in  possession  of  the  certificate  without  assign- 
ment, or  even  knowing  from  whom  he  received  it.  If 
Johnson  were  entitled,  at  aU,  he  ought  to  have  gone 
against  Singleton^  or  Pickett^  in  whose  possession  he  knew 
the  certificate  was,  and  not  against  Pendletonj  or  the  com- 
monwealth. 


NOVSMBBI, 

180/. 


The 

Auditor 

&c. 

Johsisom's 
Executrix. 


Curia  advisare  vult. 

Wednesday  J  Wth  November.  The  J  udges  delivered  their 
opinions. 

4 

Judge  Tucker,  after  statin?  the  case,  and  observing 
that  it  did  not  materially  vary  from  the  case  of  Johnson  v. 
P^fe^on,  late  auditor,  &c.  decided  at  the  April  term  1804, 
said  that  it  might  be  satisfactory  to  refer  to  the  opinion 
which  he  then  gave.     He  recited  the  testimony  of  James 
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KovcMBER,  Poindexter^  stating,  that  he  was  informed  by.  the  auditor 

iS07*       that  Mn  Tancey  had  handed  him^  or  handed. in^  a  certifi- 

*— >-— ^  cate,  and  the  interest  was  made  out  and  laid  upon  the  table 

^.  according  to  the  best  of  his  recollection.     ^^  This^  said 

AoDXTOR     *^  Judge  Tucker,  is  all  the  testimony  upon  that  pointy  and 

&c.  *^  I  feel  myself  incapable  of  deciding  that  this  indirect 

agaitut  ^     u  testimony  should  countervail  the  positive  denial  by  the 

^ucuuiz?    "  auditor  that  the  certificate  was  ever  delivered  to  himi  or 

^^  that  he  ever  saw  it*  For  Tancey  does  not  swear  that  he 

^^  left  the  certificate,  as  the  auditor  told  him  he  might* 

"  Nor  does  Poindexter  swear  positively  to  the  information 

^^  he  received  from  the  auditor^  but  mentions  it  only  ac- 

^^  cording  to  (he  best  of  his  recollection,  which  may  pos- 

^^  sibly  have  deceived  him,  more  especially  as  the  answer 

*^  of  the  auditor  is  positive,  and  not  reconcilable  to  the 

^  information  which  Poindexter  supposes  he  gave  him. 

*'*'  Were  I  satisfied  upon  this  point,  and  there  were  no 
^^  other  room  for  doubt  in  this  case,  I  should  have  very 
**  litde  hesitation  in  deciding  that  the  commonwealth  was 
*^  bound  to  grant  a  new  certificate  for  the  principal  and  a 
^  warrant  for  die  interest.  The  auditor  cannot  perform 
^  his  duty,  unless  the  certificate  be  given  up  to  him^  to 
-  ^^  examine  and  compare  it  with  his  books,  or  other  means 
*^  by  which  he  may  know  it  to  be  genuine :  he  is  then  to 
^^  make  out  a  warrant  corresponding  with  it,  for  the  inte- 
^^  rest  thereon  due ;  he  is  to  make  an  entry  in  his  books 
*^  of  his  proceedings  herein*  Can  this  be  done  without  the 
^^  paper  being  delivered  to  him?  from  that  moment  it  is 
*^  in  the  custody  of  the  law,  until  he  has  performed  all 
*'  that  may  be  necessary,  and  redelivered  it  to  the  party, 
«  ^^  or  his  agent.     If  it  be  lost,  the  commonwealth,  who  is 

^^  not  only  the  debtor,  but  may  be  regarded  as  having  the 
"  certificate  delivered  up  to  it,  (being  delivered  to  apub- 
^^  lick  officer,  for  a  publick  purpose)  is  bound  to  recom- 
**  pense  the  loss.  3  Term  Rep.  760  to  763,  cited  by  Mr. 
*^  Randolph;  the  general  reasoning  in  which  seems  to  be 
*^  sound  law.  Nor  have  I  much  hesitation  in  considering 
**  Tancey^  whose  credit  is  not  attempted  to  be  impeached, 
^*  as  a  competent  and  credible  witness  in  this  case— -It 
^^  would  be  of  mischievous  consequences  to  society  if  it 
**  were  ever  held  that  an  agent,  who  does  not  appear  to 
*^  have  any  interest  whatever  in  a  transaction,  shall  be 
^^  deemed  an  incompetent,  or  not  a  credible  witness,  be- 
*^  cause,  by  some  act  of  neglect  or  inattention  during  the 
^*  transaction  in  which  he  has  no  interest,  he  may  possibly 
^^  become  liable  for  damages  to  the  person  for  whom  he 
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^*  aots.  Here  Tancey  had  no  interest  in  obtaining  a  warrant  NovauBBSf 


"  for  the  money  for  Johnson^  unless  we  suppose,  what 
*^  neither  the  law,  nor  any  testimony,  or  circumstance  inthe 
*^  case  will  permit  us  to  suppose,  that  he  intended,  if  ob« 
**  tained,  to  convert  it  to  his  own  use.  The  certificate  it- 
^*  self  being  not  transferable  by  delivery  only,  without  an 
*^  assignment,  strengthens  the  conclusion  in  my  mind, 
*^  The  case  in  1  Salk*  289,  cited  by  Mr.  Randolph^  is  stron- 
*^  ger  than  this.  There  a  son,  who  had  embezzled  hi9 
**  father^s  money,  was  permitted  to  prove  the  delivery  of 
^^  it  to  the  defendant,  against  whom  the  father  had  brought 
^  an  action  of  trover  for  it,  the  testimony  of  the  son  being 
^'  corroborated  by  other  circumstances.  And  in  2  Strange 
^^  507  cited  also  by  him,  an  original  debtor  was  allowed 
*^  to  prove  a  payment  of  the  debt,  by  the  plaintiff  in  that 
"  suit,  at  the  request  of  the  defendant,  in  behalf  of  the 
"  debtor.  And  the  case  in  Buller  77^  cited  by  Mr.  Cali^ 
^*  does  not,  I  apprehend,  apply  to  the  present:  for  if  the 
*^  master  suffer  in  damages  by  the  fault  of  his  servant,  the 
*^  servant  will  be  liable  over  to  the  master,  against  whom 
**  the  damages  for  this  fault  may  have  been  recovered,  for 
**  the  amount.  The  case  of  Lucas  v.  Haynes^  2  L.  Ray* 
^^  871,  is  a  parallel  case;  where  the  person  who  carried  a 
^^  bill  of  excfhange  endorsed  in  blank  to  the  drawee  for 
^^  acceptance,  was  admitted  as  a  witness  to  prove  the  de* 
^^  livery:  and  held  in  K.  B.  that  he  might* 

**  But  although  Tancey* s  testimony,  had  it  gone  further, 
**  would  have  weighed  with  me  in  opposition  to  the  audi* 
*'  tor's  answer,  if  supported  by  other  circumstances,  yet 
*^  taking  it  as  it  stands,  I  cannot  think  it  sufficient  to  over- 
**  balance  the  auditor's  answttr,  even  with  the  aid  of  Poin* 
**  dexter* 8  evidence,  on  which  I  have  already  said  enough* 
^^  Nor  can  I  think,  even  were  the  evidence  more  satisfac* 
^^  tory,  the  auditor  liable,  unless'  in  case  of  actual  malfea« 
•*  sance,  which  is  not  charged. 

^^  But,  were  I  satisfied  upon  this  point,  of  the  actual  de^ 
**  livery  of  the  warrant  into  the  auditor'* s  offccy  in  any  man« 
^  nef  usually  observed  in  the  office  in  similar  cases,  I 
"  should  still  doubt  upon  another.— Whether  the  complai* 
**  nant  is  entitled  to  a  renewal  of  this  certificate  (which,  by 
^  his  own  showing,  was  issued  to  one  Coats^  and  made  out 
**  in  his  name,)  wiAout  making  the  original  proprietor  m 
**  party  in  the  cause.  For,  in  Wilson  v,  Rucker^  1  Call^ 
*^  514,  it  is  expressly  laid  down  as  the  unanimous  opinion 
**  of  the  court,  *  that  the  property  in  these  papers  tuiU 
^*  not  pass  by  deSvery  without  assignment**  The  complai- 
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Ice. 
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Executrix. 
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KovkMbBft,  <*  hAtit  hath  not  shown^  nor  eveii  fttated  in  his  trill,  thst  he 
1807^.       ^^  was  assignee  of  Coats ^  though  he  claims  the  pro|>eTty  in 
W*My.-a^    M  the  certificate.  Under  the  decision  in  Wilson  ©.  Mucker^ 
The        ^  ^^  could,  at  most,  only  have  an  equitable  title,  united  with 
A»jDiToii    "  ^h®  possession ;  but  the  legal  title,  even  in  that  case,  would 
&c.         **  have  been  in  Coats, 
agahiit^        u  Can  this  court  decree  a  renewal  of  the  leg'al  evidence 
Etec^i.    ^  ^f  *  debt  due  from  the  commonwealth,  which  is  not  in 
"  its  nature  transferable  by  delivery  only,  to  be  made  to  one 
^^  who  does  not  show  a  /e^a/ title,  without  calling  upon  the 
(«)SeeL.V.  •*  legal  proprietor  to  assert  his  claim. (a)     I  apprehend 
ITc/w.  ir85,     •*  not,-*-*and,  therefore,  think  that  the  decree  of  diamissal 
\X\Js^'^'  **  ^^^^  ^  affirmed ;  but  I  am  willing  that  it  should  be  done 
Mftjr,  1783,0.  **  without  prejudice."     As  to  the  present  case  of  the  au- 
8,8. 12, 14  &  ditor  V.  Johnson^s  executrix.  Judge  Tucker  was  of  opi- 
c.  38, 8. 8,  as   ^i^^  ^^^  jj^g  decree  be  reversed, 
thete  certifi- 
catef. 

Judge  RoANB  said  that  he  had  perused  the  ease,  as 

formerly  decided  by  this  court,  and  could  not  perceive  any 
tariations  in  it.  He  was,  therefore,  of  opinion  that  the 
decree  be  reversed. 

Judge  Fleming.  This  appears  to  be  in  substance  pre* 
cisely  the  case  of  Johnson  r.  Pendleton^  decided  in  diis 
court,  the  4th  of  May  1 804,  with  this  small  variance  in 
the  evidence  which  does  not  affect  the  merits  of  the  cause. 
Ih  that  case  John  Poindexter  deposed  that  John  Pendk- 
ton^  then  auditor  of  publick  accounts,  informed  him 
Ihat  he  had  discovered  in  the  hands  of  Capt.  Smgieion  a 
certificate  which  Mr.  Johnson  said  he  had  lost,  or  words 
to  that  effect ; — and  in  the  present  case,  John  Carter  m\M 
affidavit  saith  that,  after  the  time  when  the  certificate  was 
said  to  be  lost  of  mislaid  in  the  auditor's  office,  the  said 
certificate  was  purchased  by  and  in  the  possession  of  George 
Pickett  who  said  he  could  not  recollect  of  whom  he  bought 
it,  as  he.  had  made  no  memorandum  in  his  book  to  show 
that  particular  circumstance. 

The  decree  is  therefore  erroneous,  and  is  to  be  reversed. 
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Edwaiid  BlanDi  administrator,  with  the  will  aiiiiexe4»  VovBii»»m, 

of  £•  A&im/,  deceased  180f. 

against  C-^y—— / 

JoHH  &  Agves  Wy ATT,  infants,  by  yohn  Tnzveant  their     Tuetdof. 

next  friend.  lOtA.  jvbi. 

The  appellees,  by  their  next  friend,  filed  their  bill  in  ^  bill  waa 
chancery  m  the  County  Court  of  Prince  George^  against  half  <^cerl 
Benjamin^  George^  Robert^  Samuel^  Ann,  Mary  and  Agnes  tain  infants 
Gockey  as  coheirs  of  Pieasant  Cocke  deceased,  and  against  >^ganiat  the 
Edward  Bland  as  administrator  with  the  will  annexed  of  ^!^*  ^^^ 
Edward  Bland,  deceased,  and  Edward  IVyatt;   setting  ^^o  <ife'd  in- 
forth,  that  the  said  Pleasant  Code  after  his  qualification  testate,  the 
in  the  year  1 780,  as  guardian  to  the  appellees  and  their  »*»erifr  to 
sister  ilfary,  orphans  of  Hubbard  W^aW  deceased,  took  uu^w"^*' 
into  his  possession  the  landed  estate  of  the  appellee  John,  committed, 
several  slaves,  and  some  other  personal  estate  of  both  the  (no  aclminis- 
appellees  and  their  sister  Mary.     That,  in  1781,  the  sister  ^u^^g^^^f^^^ 
Mary  died  under  age,  intestate,  and  without  having  been  hU*sunrivjn» 
married;  whereby  her  slaves  descended  to  the  appellee  security  in 
John  as  her  heir  at  law,  and  her  mere  personal  estate  the  bond 
became   subject  to  distribution   between   th^  surviving  SirfbrmLicc 
brother  and  sister,  which  however  they  have  never  recci-  of  his  duty 
ved.     That  Pleasant  Cocke  as  their  guardian,  for  thirteen  ««  gruardian^ 
years  and  upwards  possessed   and  managed   their  said  ^^.k*^  tu"**^' 
estates,  which  were  productive  and  profitable,  and  received  security,  aT 
considerable  sums  from  the  hire  of  the  slaves  and  rent  of  Co'defeiuUmit. 
the  Iwid.     That  in  the  year  1 79^  the  said  Pleasant  depart*  ^^  prw^sa 
ed  this  life  intestate,  without  having  rendered  an  account  g^,^"!  on? 
.of*  his   guardianship.     That  his  widow  Mary  obtained  part  of  the 
administration  on  his  estate ;  and  soon  after  her  qualifica-  A<^'>'»  nor  on 
tion,  the  court  of  Prince  George  appointed  commissioners  *^^  ^j'^ving 
to  state  and  settle  the  accounts  of  Pleasant  Cockers  guar-  a  deciee 
dianship*     That  the  commissioners  proceeded  to  examine  against  the 
the  books,  accounts  and  papers  of  the  said  Pleasant  relative  f ^'"*?|?*'*^ 
to  the  said  guardianship;  which  were  laid  before  them  by  ceased secu-' 
llie  said  Mary,  or  with  her  concurrence,  and  returned  ritv  was  de- 
their  report  thereon,  which  was  approved  and  recorded;  ci<tedto  be 
by  which  it  appears  that  there  was  due  to  the  appellee  tL^wlhere 
yohn  £631    3   7f,   which  was  payable  December  5th  were  not  jbro- 
1794,  4O00lbs  tobacco  payable  January  Ist  1782,  with  in*  fier  partita 
terest  until  paid,  and  the  further  sum  of  ;f  29    3    lOJ,  ^'^^  ^' 
payable   December  5th   1794,  and   156Slbs  of  tobacco  ^^.  l^ 
payable  January  1st  1782,  which  last  mentioned  money  the  cause 
and  tobacco  accrued  from  the  hire  of  the  slaves  which  J*f  If'J*"' 
yohn  inherited  from  bis  sister  Mary:  and  that  there  ap.  ^<»«»w- 
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KovBMBEft,  pcaredtobe  due  to  the  appelleeil^nr*,  jf412  8  74,  pay- 

1807.       able  December  5th  1794,  and  ^ASSlbs  of  tobacco,  payable 

^— -V^— '  January  1st  1782,  with  interest  thereon  till  paid.     That 

Bland  &c.   ^^  appellees  have  never  received  payment  of  these  sums  of 

againtt       money  and  quantities  of  tobacco.     That  they  instituted  a 

Wyatt*     suit  in  chancery  against  Mary  Cocke  the  administratrix, 

touching  the  premises  which  abated  by  her  death.     That 

no  person  has  qualified  on  Pleasant  Cockers  estate  since 

ther proceed-  her  death;  whereby  the  appellees  found  themselves com- 

"*^'  pelled  to  resort  to  his  heirs  aforesaid,-— to  the  appellant 

A  court  of     as. administrator  with  the  will  annexed  of  Edward  Bland 

chancery        deceased,  and  to  Edward  Wyatt;  which  Edward  Bland 

ought  not  to    deceased,  and  Edward  Wyatt  were  securities  for  Pleasant 

Ai:*i»unt8^''   C-ocifci?'*  guardianship.     The  bill  then  prays  that  the  de- 

mutually  ex-  fendants  may  discover  the  quantity  and  quality  of  the 

istingand       personal  estate  subject  to   distribution   which  came  to 

betiJeen'the    ^^^^^^^  Cockers  hands ;  that  they  may  state  an  account  of 

parties,  the  rents  and  profits  of  the  lands,  and  hire  of  the  slaves ; 

vrithout  re.     that  they  may  say  that  the  accounts  returned  by  the  commia- 

femng  such    gioners  contain  all  the  credits  to  which  the  appellees  are 

communion*  entitled  in  law  or  equity;  that  the  court  may  decree  the 

cr  or  com-      sums  of  money  and  quantities  of  tobacco  abovementioned 

missloner*  to  with  interest  thereon  to  be  paid  by  the  defendants  or  some 

report  thcK-  ^f  them—and  for  general  relief. 

An  amended  bill  suggests;  that  since  the  institution  of 
the  suit,  Pleasant  Cockers  unadministered  estate  had  been 
committed  to  Billy  Hailey  i4i;(?ry,sheriflF of  Prince  George 
county,  and  prays  that  he  may  be  made  a  part}'  defendant. 
The    answer  oi  Benjamin  Cocke^  one  of  the  coheirs, 
admita  that  his  ancestor  undertook  the  guardianship*of. 
the  appellees  and  their  sister  Mary  now  deceased,  and 
possessed  himself  of  the  slaves  bequeathed  to  them  by 
their  father  Hubbard  Wyatt.    That  his  guardianship  ac- 
counts were  laid  before  commissioners,  but  that  injustice 
was  done  his  estate  by  their  report,  as  they  undertook  to 
fix  a  stiptdated price  to  several  negroes,  which  was  erro* 
neous  and  unreasonable ;  and  did  not  allow  the  guardian 
any  compensation  for  his  management^— prays  that  new 
commissioners  be  appoihted  and  the  accounts  re*examined ; 
that  even  if  the  money  reported  be  decreed,  interest  may 
not  be  allowed  upon  it  from  the  time  when  it  was  return- 
ed, as  that  would  be  interest  upon  interest.  That  he  knows 
nothing  of  the  accounts  prayed  for,  though  he  has  posses- 
sion ofthe  books,  papers,  and  accounts  of  his  ancestor 
which.were  in  the  hands  of  his  administratrix ;  that  he  is 
ready  to  deliver  them  to  whomsoever  the  court  may  decree 
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to  be  entided  to  them.     That  he  knows  not  the  quantity  Novbmbbi, 
or  quality  of  Mary  Wyatfs  estate,  not  having  in  his  pos-       1807. 
session  any  personal  property  belonging  to  Ae  appellees  ^'— — y— — / 
or  the  said  Mary^  or  to  his  ancestor — ^nor  can  he  account   j^^^^   j^ 
for  the  rents  and  profits  of  the  lands  of  the  appellee  John^       agmntt 
being  unacquainted  therewith.  Wyatt. 

The  answer  of  the  appellant  sets  forth,  that  he  is  unac- 
quainted with  the  rents  and  profits  arising  from  the  estate 
in  the  bill  mentioned,  but  that  Pleasant  Cocke  died  seized 
of  land  sufficient  nearly,  if  not  entirely,  to  pay  off  the  de^ 
mands  of  the  appellees,  which  ought  to  be  liable  to  the 
payment  thereof  before  his  testator's  assets ;  and  objects 
to  a  decree  for  the  amount  reported  by  the  commissioners 
with  interest  thereon  from  the  time  of  their  adjustment, 
as  by  that  means  they  would  obtain  interest  upon  interest. 
The  answer  of  BiUy  Hailey  Avery  the  sheriff,  states 
that  he  has  been  unable  to  collect  or  possess  any  property 
of  Pleasant  Cocke  or  any  of  his  papers. 

No  process  was  ever  served  on  Robert^  Samuel^  Ann^ 
Mary  and  Agnes  Cocke^  or  on  Edxoard  Wyatt.  ^ 

Before  any  answers  were  filed  a  decree  nisi  was  entered 
against  the  other  defendants ;  but  it  does  not  appear  to 
have  been  served  on  the  defendant  George  Cocke. 

The  cause  (which  is  stated  in  the  record  to  have  been 
heard  on  depositions  and  exhibits  filed^  though  none  such 
form  any  part  of  it,)  was  heard  before  the  county  court, 
who  decreed  that  the  appellee  as  administrator  ofEdivard 
Bland  deceased,  should  pay  to  the  complainant  the  sums 
and  quantities  of  tobacco  reported  by  the  commissioners 
befbremenuoned  as  due  to  the  appellees  from  Pleasant 
Cockey  the  tobacco  to  be  settled  at  20^  per  cwt.  with  inte- 
rest according  to  the  prayer  of  the  bill.  The  court  then, 
in  the  samedecree,  dismissed  the  bill  as  against  i9^;3/amm 
Cocke  2iTid  Billy  Hailey  Avery;  and  "  it  further  appearing 
from  the  return  of  the  sheriff  that  the  subpoena  issued  in 
this  cause  has  not  been,  executed  on  the  other  defendants 
except  George  Cocke;  it  is  therefore  ordered  that  the  hill 
be  dismissed  as  to  them  and  George  Cocke'^'^znd  that  the 
appellant  as  administrator  as  aiforesaid  should  pay  to  the 
appellees  their  costs. 

To  this  decree  the  appellant  obtained  a  supersedeas 
from  the  Judge  of  the  High  Court  of  Chancery,  for  the 
reasons  in  his  petition  set  forth;  who  afterwards  however 
affirmed  the  decree  of  the  county  court— from  which  de- 
cision an  appeal  was  entered  to  this  court. 
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WYATT. 


G*  K.  Taylor^  for  the  appellant,  assigned  the  foUowiog 
as  errors  in  the  record  and  proceedings,  as  well  as  intbe 
decree  of  the  County  Court  and  Superior  Court  of  Chan- 
cery: 

I4  That  the  appellees  had  full  redress  at  comm^  law 
on  the  guardian^s  bond,  and  ought  not  to  have  brought  a 
suit  in  equity. 

II.  That,  having  brought  such  suit,  however,  jn  which 
they  pray  for  a  discovery  as  to  the  rents  and  profits  of 
their  estates,  the  court  ought  to  have  decreed  such  account 
to  be  taken* 

III.  That  the  County  Court  ought  to  have  giv«i  no 
decree  on  the  report  of  commissioners,  appointed  at  th^ 
instance  of  the  appellees  by  their  guardian,  and  who,  ao 
far  at  least  as  the  appellant  was  concerned,  proceeded 
ex  parte. 

IV.  That  the  County  Court  ought  not  to  ha^ve  entered  «ny 
decree  in  the  cause  until  all  the  coheirs  of  i'l^^ucint  Codc^ 
and  Wyatt  the  appellant's  co-security  were  before  them. 

V.  That  the  County  Court  ought  not  to  have  dismissed 
the  suit  against  Pleaaant  Cockers  heirs,  whose  lands  were 
assets  to  be  applied,  in  equity  as  well  as  at  law  to  the  dis* 
charge  of  the  appellant's  demands ;  and  against  whom  a 
decree  ought  to  have  been  rendered  in  the  first  instance 
to  prevent  circuity  of  action,  since  the  securities,  if  sofifar- 
ers,  might  have  recourse  against  them  on  account  of  the 
same  real  assets  descended  to  them* 

VL  That  the  decree  of  the  County  Court  is  fkrther 
erroneous,  in  not  directing  the  appellant  to  pay  the  sums 
adjudged  against  him,  out  of  his  testator's  goods  and 
chauels,  and  in  giving  full  costs  (including  a  lawyer's  fee) 
against  him.  • 

VII.  That  the  Chancellor,  in  deciding  on  a  record 
from  the  County  Court  of  which  the  exhibits  therein  par* 
ticulariy  referr^  to,  formed  no  part,  committed  an  <NTor% 

Mr.  Taylor  observed  that  the  record  was  replete  with 
error;  but  it  would  be  imnecessary  to  insist  on  all  the 
points  which  he  had  made,  since  the  want  of  parties  and 
the  mannner  in  which  the  decree  was  entered  would  be 
sufficient  to  reverse  it* 

Only  a  part  of  the  defendants  aiq>eared  and  answered* 
.  They  contested  the  report  of  the  commissioner;^  and 
oflfered  to  show  wherein  it  was  erroneous,  but  the  omrt 
would  not  permit  them. 
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The  court  ought  not  to  have  pronounced  any  decree  KdvEnaiBRy 
till  all  the  parties  interested,  as  well  those  in  being,  as  the      1803^. 
representatives   of  the   deceased,  were  brought  before  ^— y— ' 
them*     One  of  the  great  advantages  of  a  court  of  chancery  Blawd,  fee. 
ovet  that  of  common  law,  is,  that  the  representatives  of  a      agaiHtt 
deceased  person  may  be  united  with  a  living  one  in  the     WYAxt. 
same  suit,  if  it  be  necesssary,  in  order  to  do  complete 
justice.     So  far  from  waiting  till  all  the  proper  parties 
were  brought  into  court,  the  decree  was  entered  when  the 
process  was  served  upon  a  part  of  them  only ;  and  the  suit 
was  dismissed  against  the   representatives  of  Pleasant 
Cocity  and  a  decree  given  against  the  representatives  of 
his  security. 

The  decree  was  rendered  that  Edward  Biand  ndmini" 
strator  with  the  will  annexed  of  Edward  Bland  should. 
pay  the  debt:  not  out  of  the  estate  of  his  testator,  but,  in 
the  same  manner  as  if  it  had  been  his  own  proper  debt. 

A  decree  has  been  pronounced  upon  an  account,  and 
that  account  made  no  part  of  the  record. 

Co//,  for  the  appellees,  submitted  the  case  without  ar- 
gument. 

Curia  advisare  vult, 

Friday y  November  13M.  Judge  Plemikg,  President 
pro  tempore^  delivered  the  follbwmg  as  tlie  decree  of  the 
court,  **  That  the  decrei  of  the  said  Superior  Court  of 
**  Chancery  is  erroneous  in  this,— that  there  were  not 
^  proper  parties  convented  before  that  court;  and,  if  there 
^*  had,  in  not  directing  an  account  between  the  parties  of 
^^  the  matters  claimed  in  the  bill,  before  a  commissioner 
**  or  commissioners:  Therefore,  it  is  decreed  and  ordered 
•*  that  the  decree  of  the  said  Superior  Court  of  Chancery 
*^  bereversed  and  annulled,and  thatthe  appellees  pay  to  the 
*^  appellant  the  costs  by  him  expended  in  the  prosecution 
**  of  his  appeal  aforesaid  here.  And  this  court  proceeding 
*^  to  make  such  decree  as  the  said  Superior  Court  of  •• 
**  Chancery  ought  to  have  made,  is  further  of'opinioft, 
^^  that  the  decree  of  the  County  Court  is  also  errohepus 
*^  in  proceeding  to  a  hearing  of  the  said  cause,  before  all 
'^^  the  defendants  hid  been  properly  proceeded  against ;  in 
**  prematurely  dismissing  the  bill  as  to  some  of  the  de- 
^  fendants;  and  in  not  directing  such  an  account  as 
**  abovementioned.  Therefore,  it  is  further  decreed  and 
^^  ordered  that  the  said  decree  afid  proceedings  of  the 
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KovENBSfti  ^  County  Court  be  likewise  reversed  and  annulled  down 
1807*      ^^  to  the  replication,  and  awarding  of  commissions  to  take 

V—- y— -J  *t  depositions,  as  to  the  defendants  who  have  answered ; 

Blaho  ice.  *^  ^^  down  to  the  writs,  as  to  the  defendants  who  have 
**  not  answered;  and  that  the  appellees  pay  to  the  appellant 
'^  his  costs  by  him  expended  in  prosecuting  his  appeal  in 
^  the  said  Superior  Court  of  Chancery :  and  further  it  is 
^^  ordered  that  the  cause  be  put  again  on  the  rule  docket 
**  of  the  County  Court,  or  the  Superior  Court  of  Chancery 
*^  for  the  Richmond  District,  as  the  Judge  of  the  latter 
^^  court  may  direct,  in  order  to  be  further  proceeded  in : 
^^  for  which  piurpose  the  said  cause  is  remitted  to  the  said 
**  Superior  Court  of  Chancery." 


Thmrddayt 
I2th.  J/ov. 

After  two 
concurring 
verdicts  for 
the  same 
party,  on  an 
lasRie  direc* 
ted  by  the 
chancellor  to 
be  tried  at 
common  law, 
he  IS  not 
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trial,  not- 
withstanding 
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and  aylrdict 
had  original- 
ly been  ren- 
dered in  fa- 
vour of  the 
other  party. 


M^Rae^s  Executors  against  Woods'  Executor. 

This  cause  was  heretofore  in  the  Court  of  Appeals,  and  is 
reported  in  2d  WashingtorCs  Reports,  p.  80.  The  statement 
of  Mr.  Washington  will,  for  the  most  part,  be  pursued  as 
far  as  it  goes,  and  the  circumstances  which  have  since  at- 
tended the  case,  will  be  added.  This  case  first  came  into  the 
Court  of  Appeals  as  an  appeal  from  the  High  Court  of 
Chancery,  in  a  suit  institiiied  there  by  Richard  Woods^ 
the  testator  of  the  present  ap]!eliee,  against  Philip  JiI*'J^aty 
the  testator  of  the  present  appellants.  The  biU  filed  by 
Woods  states  that  the  complainant,  in  the  year  1769,  had  a 
lottery,  the  highest  prize  in  which  was  some  improved 
lots  in  Charlottesville^  and  a  tract  of  land,  which  property, 
in  the  scheme  of  the  lottery  was  estimated  at  £  440.  That 
Roderick  M>Rae  purchased  two  tickets,  Henry  MvUins 
one,  to  which  the  plaintiff  added  another,  the  whole  form- 
ing a  joint  property  in  which  Roderick  M>Rae  owned  one 
hadf.  That  one  of  the  partnership  tickets.  No.  69,  drew 
the  highest  prize,  and  was  therefore  entided  to  the  pro- 
perty abovementioned.  But  the  ticket  so  soon  as  its  good 
fortune  was  known,  was  forcibly  taken  from  the  said 
Roderick  M'Rae,  by  the  defendant  Philip  M'RaCy  who 
claimed  the  entire  benefit  of  the  prize.  Tliat  the  plaintiff 
and  Mullins  having  sold  their  interest  in  the  prize  to 
Roderick  M^Raey  the  plaiiuiff  conveyed  the  whole  property 
to  the  assignee  of  Roderick,  That  about  fifteen  years  after 
this,  the  defendant,  Philip  M^'Rae^  commenced  a  suit 
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ftgsdnst  the  ^ndff  at  law,  and,  in  the  absence  of  the 
plaintiff's  witnesses,  who  could  have  proved  the  tortious 
manner  in  which  the  plaintiff  acquired  the  possession  of 
the  ticket,  a  verdict  was  rendered  against  him  for  £451 
18  4  damages,  for  the  whole  value  of  the  ticket.  The 
billpra3r8  an  injunction  to  the  judgment  at  law. 

liie  answer  states  that  half  the  ticket  in  question  was 
purchased  by  Roderick  M^Rae^  for  the  defendant,  the  day 
before  the  drawing,  and  that,  after  it  was  known  to  have 
been  fortuntite,  it  was  delivered  to  the  defendant  by  the 
said  Roderick.  That  the  defendant  never  claimed  more 
dian  one  half  of  the  prize  drawn  by  this  ticket. 

The  evidence  as  to  the  right  of  Philip  M^'Rae^  and  the 
manner  of  his  obtaining  possession  of  the  ticket^  is  ex- 
tremely contradictory. 

The  subject  of  dispute  was  submitted  to  arbitration  by 
the  two  mSRaet^  as  appears  by  the  testimony  of  some  of 
the  arbitrators,  and  a  decision  was  given  in  favour  of 
Philip  MRae^a  title  to  one  half  of  Roderick's  interest  in 
the  prize.  One  of  the  jurymen  who  tried  the  cause,  depo- 
ses that  his  intention  was  to  give  damages  for  the  whole 
value  of  the  ticket.  Another  juryman  deposes  that  the 
jury  gave  to  the  defendant,  PhUip  M^Rae^  damages  for 
the  interest  which  Roderick  AP'Rae  held  in  the  ticket.  The 
declaration  in  the  action  at  law,  claimed  the  whole  ticket, 
and  the  verdict  was  general,  ^^  That  the  defendant  did 
assume  upon  himself  as  the  plaintiff  hath  declared  against 
him  and  assessed  the  damages  to  ^451  18  4.'* 

The  Chancellor  upon  the  hearing  of  this  cause,  directed 
the  issue  between  the  parties  in  the  action  at  commoivlaw 
to  be  tried  again ;  (loin  which  decree  the  defendant  M^Rae 
appealed.  In  the  Court  of  Appeals  the  decree  of  the  Chan- 
ceUor  was  afKrmed.  This  decree  being  affirmed,  the  issue 
directed  by  it  was  tried  in  the  Charlottesville  District 
Court,  and  was  found  in  favour  of  Woods.  But  the  Judge 
having  certified  his  dissatisfaction  with  the  verdict,  die 
Chancellor  directed  the  issue  to  be  tried  again  in  the 
District  Court  at  Richmond*  On  this  trial  the  jury  found 
a  verdict  for  Woods^  and  the  court  certified  that  in  their 
opinion  the  verdict  was  against  evidence. 

Upon  the  first'  trial  of  the  issue^  the  deposition  of  MtUy 
Ogtesby^  which  was  stated  to  operate  strongly  in  favour  of 
iitRae^  and  was  not  before  the  Court  of  Appeals,  was  read. 
Additional  evidence  was  adduced  on  both  sides.  The 
second  issue  was  tried  upon  the  evidence  contained  in  the 
papers  filed  in  the  Hig^  Court  of  Chancery.  The  injunc- 
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tioB  obtaiiied  by  Wood$  way  decreed  to  be  perpetual:  fiom 
which  decree  the  present  appeal  was  taken. 

Randolph,  for  the  appellants.  If  this  had  beea  the  caae 
of  a  single  trisd,  according  to  the^rccedents  of  a  Coiurt  €>f 
Chsuicery,  the  cause  ought  .to  have  been  sent  back^  on  die 
Judge's  expressing  his  dissatisfaurtioa  with  the  venfict. 
(1  Wash.  336.)  What  difference  then  docs  the  aeoond 
trial  at  common  law  make  when  the  Judge^  who  presided^ 
certifies  that  the  verdict  was  contrary  to  evidence,  aod 
^afr  there  was  no  testimony  in  addition  to  that  contained 
in  the  papers  which  came  from  the  High  Court  of  Chan-» 
eery?  A  Court  of  Chancery  may  send  out  issues  till  the 
conscience  of  the  Judge  shall  be  satisfied;  and  the  questioo 
is,  whether  it  ought  to  be  satisfied  when  the  Judges  off 
common  hiw  say  they  are  dissaiisfied*  But  the  Chancellor, 
on  the  testimony  of  JUil/tf  Ogksby  ought  to  have  decided 
in  fovour  of  Af-Eae  without  directing  a  third  issue.  If 
that  testimony  had  been  before  the  Court  of  Appeals,  dift 
original  verdict  would  not  have  been  disturbed. 

Wicihamy  tor  the  aj^llee.  The  original  verdict  in 
fiivour  of  M^Rae  was  for  the  whok  of  a  lottery  ticket, 
when  he  was  not  entided  to  more  than  onefottrth^  if  to  anjr- 
thing.  Those  Judges  of  the  Court  of  Appeals,  when  the 
case  was  brought  up  before,  who  gave  any  opimon  as  to  the 
merits,  did  not  think  that  M>Rae  was  entided  to  more  tlian 
ene fourth  i  and  if  the  verdict  had  been  for  one  fiNirth  of  the 
ticket,  it  is  probable  that  they  would  not  have  been  disposed 
to  disturb  it;  but  all  the  Judges  wtre  of  opinion  that  a  new 
trial  ought  to  be  gr^ited.  There  was  a  great  variety  of  con* 
tradictory  evidence  in  the  cause ;  and  the  additional  testi- 
mony of  ilfi%  Oglesby  was  probably  weighed  by  the  jury. 
When  there  is  such  contradictory  evidence,  the  court  oug^t, 
withextremecaution  to  interfere.  It  would  be  no  disparage* 
ment  to  the  learning  of  the  Judges  to  say,  that  cases  of  this 
kind  emphatically  belong  to  the  decisionof  the  jury,  who, 
knowing  the  characters  of  the  witnesses,  are  better  ena- 
bled to  determine  on  the  degree  of  credibility  to  which 
they  are  entitled,  than  the  Judges  possibly  can  be  from 
merely  hearing  them  g^ve  their  evidence  in  court. 

A  Court  of  Chancery  will  not  grant  a  new  trial  on  the 
mere  certificate  of  the  Judge,  (a) 

After  die  trial  at  Charlottesvilk  M'Rat  did  not  choose 
to  trust  to  a  jury  of  the  vicinage,  but  brought  his  case  to 
trial  at  Richmond^  where  a  jury  of  strangers  concurred 
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vnA  the  jury  of  die  vicinage.    As  to  At  power  of  a  Court  Kovembkx, 
of  Cfaasiceiy  to  grant  even  five  new  trials,  such  a  thing  may       1  SOT* 
exist,  but  it  ou^t  not  to  have  been  exerted  in  the  present   ^    ■  y  — ^ 
case.    Under  all  the  circumstances  of  this  case,  it  would     m«Rab*s 
have  been  a  mere  mockery  of  the  trial  by  juty  to  have     Executon 
directed  anodier  issue.  a^ainH 

tfatfy  in  reply.    There  appear  to  have  been  three  ver- 
dicts m  this  case ;  in  one  instance  there  was  a  verdict  for 
M^Ifae^  and  in  two  others,  for  Woods ^  both  of  which  were  in 
opposition  to  the  opinions  of  the  Judges.  The  scales  were 
therefore  equipoised.  The  Judges,  if  not  better  judges  of 
merij  are  certainly  better  Judges  of  facta ^ — better  able  to 
take  a  comprehensive  view  of  a  complicated  subject.    Ju- 
ries, perplexed  with  the  cause,  and  more  perplexed  with 
the  arguments  of  counsel,  and  not  seeing  their  way  clear, 
6ften  find  for  the  defendant  without  investigating  with 
accuracy  the  merits  of  the  caus^.  -  He  could  see  no  reason 
for  departing  from  the  principle  laid  down  in  SouthaU  v. 
JU^Keandj(b)  where  the  court  say,  **  that  the  verdict  in  (*J  1  Wash. 
*^  the  District  Court  ought  not  to  stand,  upon  the  certificate  ^^^ 
^  of  the  Judges,  that  the  weight  of  evidence  was  against 
^  it :  since  it  is  unusual  for  the  Chancellor  to  be  satisfied 
**  with  such  a  verdict."    This  decision  applies  as  emphati- 
cally to  a  Case  after  the  second  verdict  as  the  first. 

Curia  advisare  vult, 

Thursday y  November  19M.  The  Judges  delivered  their 
opinions. 

Judge  TucKfia.  The  history  of  the  occasion  and  pro- 
gress of  this  suit  is  given  in  2  Wash.  Rep.  80.  Since  that 
period  there  have  been  two  new  trials — One  at  Charlottes'^ 
viiky  where  the  cause  of  action,  if  any,  arose :  the  other  at 
Xichmondy  eighty  miles  distant  from  the  scene.  In  both, 
the  jury  found  verdicts  for  the  defendant  at  law:  but,  be- 
fore either  of  their  verdicts  were  rendered,  a  jury  had  been 
impannelled  three  days,  without  being  able  to  agree,  and 
were  finally  discharged.  The  Judges  before  whom  the 
trials  were  had,  certified,  in  the  first  instance,  that,  upon 
the  whole,  in  the  opinion  of  the  court;  the  evidence  on  the 
part  of  the  plaintiff  outweighed  that  of  thib  defendant;  in 
the  second  instance  the  Judges^  certificate  declares  that, 
no  evidence  was  introduced  in  addition  to  that  contained 
in  the  record  now  before  us,  and  that,  in  their  opinion,  the 
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KovsNBsm  Verdict  w«s  coatrary  to  evidence.  Thu  has  imposed  upon 
1 80r«  this  court  the  necessity  of  inspecting  that  evidence.  There 
is  a  prodigious  mass  on  both  sides,  which  it  is  imposaihle 
for  roe  to  reconcile;  such  is  the  opposition  between  due 
evidence  for  the  parties  respectively.  Ignorant  of  the 
characters  of  all  the  witnesses,  (which  were  perhaps  known 
to  the  jurors,)  I  know  not  whom  I  oug^t  most  to  credit 
or  discredit.  I  must  therefore  confide  in  the  opinioii  of 
the  jury,  who  are  the  constitutional  judges  in  such  cases* 
More  tiian  twenty  years  have  elapsed  since  this  suit  waa 
instituted  i  and  fineen  years  passed  over  before  the  plaiii.* 
tiff  was  confident  enough  in  the  justice  of  his  chum  to 
assert  it  in  a  court  of  law,  although  all  that  time  in  poa» 
session  of  the  fatal  ticket,  which  has  been  the  apple  of  dis* 
cord  for  eight  and  thirty  years.  I  think  it  hi^  time  to 
say — Interest  jReifiublica  uitit  Finis  LiiiMtm;  and  therefivre 
am  for  affirming  the  decree  whereby  the  plaintiff's  ju<tg^> 
ment  hath  been  perpetually  enjoined. 

Judge  RoAKE.  Upon  the  principles  which  seem  to 
have  governed  the  court  in  the  case  of  S099  v.  Ptnts^  3 
Call,  568,  I  am  of  the  same  opinion.  The  concurring 
verdicts  of  the  two  juries  ought  to  conclude  this  matter. 
The  first  jury  was  probably  acquainted  with  the  characters 
and  credibility  of  the  witnesses ;  and  the  last  jury  were 
probably  strangers  to  them  aU|  yet  both  have  reprobated 
the  plaintiff's  pretensions. 

Juries  are  certainly  the  bejst  judges  of  credibility;  and^ 
as  was  said  by  this  court  in  the  case  of  Ro9t  o.  Pfner,  it 
would  be  vain  to  resort  to  the  verdict  of  a  jury,  if  their 
verdicts  were  perpetuallv  to  be  set  aside,  until  they  cor- 
responded with  the  opimons  of  the  courts  before  which 
they  are  taken:— ^en  it  would  be  the  opinion  of  the 
court,  and  not  of  the  jury,  which  would  govern*  the  deci- 
sion of  the  Chancellor.  In  further  corroboration  of  my 
opinion  in  this  instance,  I  will  mention  that,  in  the  form- 
er decision  of  this  case  by  this  court,  one  Judge  seems  to 
have  expressed  no  opinion  as  to  the  extent  of  the  appel- 
lant's right ;  another  said,  that,  at  most,  it  was  only  to  one 
fourth ;  and  the  President  said  his  impressions  were  that 
the  appellant  had  no  title.  On  the  ground  therefore  of 
these  opinions,  in  addition  to  the  two  concurring  verdicts,' 
I  think  that  the  decree  of  the  Chancellor  diould  be  affir- 
med. 
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fudge  FiEXUfG.   This  ia  precisely  the  case  diat  was  Novxmms, 
before,  this  court  at  the  October  Term  1795,  reported  in 


2  Wash.  p«  80;  with  this  only  diflference,  that  the  depo- 
sitioii  of  Jdilly  Oglesby^  which  I  think  not  material,  was 
read  on  the  first  trial  of  the  issue,  but  was  not  in  the 
record  exhibited  to  this  court*  There  has  been  a  second 
trial  of  the  issue  ordered  by  the  Court  of  Chancery,  and 
the  verdict  again  in  favour  of  the  sq>peUee,  with  both  of 
which  I  am  perfecdy  satisfied,  whatever  may  have  been 
the  impressions  of  the  courts  before  which  those  issues 
were  tried. 

I  think  it  high  time  the  parties  were  at  re^  as  it  is 
now  thirty  eight  years  since  the  origin  of  the  controversy; 
during  fifteen  of  which,  die  appellant's  testator,  though 
living  in  the  county,  quiedy  acquiesced  in  the  possession 
of  Roderick  M^Rac^  and  of  those  who  claimed  under  him, 
before  he  asserted  his  claim  to  the  premises  in  a  court  of 
justice.  I  therefore  concur  in  the  opinion  that  the  decree 
making  the  injunction  of  Woods  perpetual  is  correct,  and 
oug^t  to  be  a$rmed. 

« 

Decree  of  the  Court  of  Chancery  ArriRMSD,  by  the 
unanimous  opinion  of  the  Judges* 
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BowTER,  &c.  against  Lewis. 

In  this  case,  the  court  requested  that  counsel  would 
argue  the  preliminary  question  whether  an  appeal  could 
be  allowed  btf  this  court  from  an  order  of  a  Superior  Court 
of  Chancery,  rejecting  a  motion  to  allow  a  bill  of  review, 
where  the  right  of  property  had  been  decided,  and  a  writ 
of  habere  facias  possessionem  awarded,  but  an  account  re* 
mained  to  be  taken,  and  the  report  of  the  commissioners 
had  not  come  in:  in  shqrt,  whether  an  appeal  would  be 
idlowed,  till  the  decree  was,  in  all  respects^  made  finaL 

After  the  affirmance  of  the  decree,  in  this  cause,  it  was 
certified  to  the  Superior  Court  of  Chancery  for  the  Staunton 
District;  and,  upon  the  certificates  being  presented  to  the 
Judge  of  that  court,  the  defendants  petitioned  for  a  bill  of 
review,  for  new  matter  alleged  to  have  been  discovered 
since  the  rendition  of  the  original  decree  in  the  High 
Court  of  Chancery  J  which  motion  was  overruled  without 
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H^vKMns,  costs.   The  court  then  procee<fing  to  cany  the  decree  of 
1S07*       die  High  Court  of  Chancery  into  effect,  as  affirmed  fay 
^*  V   -^  diis  court,  awarded  a  writ  oi habere facuu  posfeisionemto 
BowTBStftc.  ^^  appeQee,  and  appointed  commissiotterft  to  make  an 
tigmmst      inquiry  and  settlement  of  some  accounts  between  the  pftr« 
Lk  wM.      ties,  and  subjected  the  property  to  be  sold  for  ready  money, 
to  pay  any  balance  which  might  be  found  due  to  the  ap- 
pellant from  the  appellee, 
awirdedt  but      To  the  order  of  the  Superior  Court  of  Chanceiy  over- 
fcnM^n^to    "*°8  ^^  appellant's  motion  for  a  bill  of  rcvifew,  an  appeal 
be  takeo,  and  ^as  allowed  by  this  court  and  a  supersedeas  awarded  to 
the  conunis-   the  writ  of  habere  faunae  possessionemm 


S^  in.  Warden  contended  that  a  biD  of  review  would  lie  after 

a  decision  by  this  court,  upon  the  ground  of  a  discovery 

Note  the  di-   of  new  matter.  There  was  a  wide  disdnction  between  a 

▼erritybe-      bill  of  review  ^ir  errors  appearing'  on  the  face  of  the  de^ 

of  review       cree^  and  for  new  matter  discovered  after  de  renmtion  of 

and  a  supple-  the  original  decree*  In  the  former  case,  the  whole  record 

?««**l  WU,     having  been  inspected  by  this  court,  they  had  it  in  their 

SaWlTof"  power  to  judge  whether  the  decree  of  the  Chancellor  was 

nview.  corrector  not;  but,  on  a  bill  of  review  brought  for  die 

discovery  of  new  matter,  this  court  could  not  have  decided 

upon  it,  because  the  new  evidence  was  never  submitted 

to  the  court  before*  Would  it  be  proper  to  put  the  parties 

to  the  expense  of  a  new  suit,  when  the  object  might  be 

equally  attained  by  a  bill  of  review;  and  even  if  a  new 

suit  were  brought,  the  decree  might  be  pleaded  m  bar? 

Would  It  not  be  making  a  court  of  ejuity  a  court  of  titi- 

quityf 

In  this  case  the  Chancellor  directed  a  writ  of  habere 
factaa  possessionem^  and  that  a  settlement  of  some  smd 
accounts  between  the  parties  should  be  made.  The  ques- 
tion before  the  court  was,  whether  the  property  belonged 
to  the  plaintiff  or  the  defendants*  Is  it  ri^t  that  the  pro- 
perty should  be  changed,  while  the  court  is  waiting  to  see 
whether  a  small  sum  of  money  is  due  or  not? 

In  England  there  is  no  instance  of  a  decree  being  con- 
sidered final,  or  capable  of  being  carried  up  to  a  court  of 
appeals,  till  it  is  signed  and  enrolled*  What  is  called  a 
signing  and  enrolling  there?  When  everything  which 
relates  to  the  cause  has  been  finished;  whenevety  account 
has  been  taken*  But,  in  this  country,  when  the  Court  of 
Appeals  consisted  of  all  the  Judges,  and  the  Court  of  Chan* 
eery  of  three  Judges,  it  was  customary,  when  the  latter  . 
court  had  decided  the  merits^  to  bring  up  die  cause  to  the 
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Court  of  Appeah.    This  was  done  for  the  sake  of  expedt*  NATsxasm, 
tion,  and  of  justice.  The  court  never  refused  an  application       1 80r« 
for  an  appeal,  till  the  decision  of  the  case  of  M^Call  v.   V—^^^— / 
Peachy;  when  it  waa  determined  that  that  appeal  was  g^^^,,  ^^ 
prematurely  brought  up.    The  consequence  of  which  de-      againH 
ciaion  was,  that  an  Act  of  Assembly  passed,  which  autho-      Lswze. 
rised  the  Chancellor  to  grant  an  appeal  at  his  discretion. 
In  all  cases  where  the  Court  of  Chancery  allowed  an  appeal, 
this  court  considered  themselves  as  possessing  jurisdiction. 
This  decree  Wasifna/  so  far  as  it  respected  the  merits. 

Let  not  precedents  from  the  English  courts  be  brought 
to  bear  upon  the  present  case.  Their  practice  is  entirely 
different  from  ours.  There  is  no  danger  of  injustice  being 
done  there,  because  no  proceedings  can  be  had  under  the 
decree  till  it  be  made  finaL 

WickhoMy  on  the  other  side,  said  that  he  should  proceed 
in  the  argument  upon  the  sujppositioniiiat  a  case  had  been 
made  out  which  would  entitle  the  party  to  a  bill  of  review, 
if  it  had  been  brought  at  a  proper  time.    He  should  not 
contend  that  a  bill  of  review  would  not  lie  for  new  matter 
discovered  after  an  affirmance  of  a  decree  by  this  court. 
This  has  been  decided  by  the  ChanceHor,(a)  is  conforma-  {a)  JtPrallv. 
blc  to  the  practice  in  England,  and  he  was  not  prepared  ^^i?^  ^ 
to  controvert  it.    But  he  should  contend  that  a  bill  of  re*-  ^3    '       ^' 
view  will,  in  no  case,  lie  till  a  final  decree.  In  England,  it 
will  not  lie  till  the  parties  are  completely  out  of  court.  • 

Belbre  that  period,  if  new  matter  be  discovered,  the  party 
is  permitted  to  file  a  supplemental  bill  in  the  nature  of  a 
Mil  of  review.(A)  W  W«^^# 

It  is  understood  to  be  admitted  by  Mr.  Warden  that  the '^g^^'^ 
English  authorities  are  opposed  to  the  allowance  of  a  bill  40.  LewiUn 
of  review  before  a  final  decree,  but  he  supposes  there  is  ^-Machoorth 
a  distinction  between  the  courts  of  England  and  this  coun-  ^^'^in. 
try,  because  appeals  are  allowed  here  from  interlocutory  3  />.  jp,^.  p^ 
decrees.    If  this  court  possessed  the  power  of  allowing  o71.  Taylcrv.. 
such  appeal,  there  might  be  some  weight  in  the  argument;  ^^oif. 
but  it  possesses  no  such  power;  the  power  resides  entire- 
ly in  the  Chancellor,  who  may  exercise  it,  or  not,  as  to 
him  n>ay  appear  right. 

But  it  may  be  said,  this  is  a  mere  matter  of  form:  that 
although  no  bill  of  review  will  lie  in  England,  yet  a  sup* 
plemental  bill,  in  the  nature  of  a  bill  of  review,  may  be 
brought.  When  the  cause  is  at  an  end,  and  a  bill  of  re- 
view is  offered  and  rejected,  the  party,  being  out  of  court, 
may  appeal:  but,  if  the  bill  of  review  be  offered  and  re^ 
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NavBMBB«»   ceivcdt  the  defendant  in  the  bill  of  review  calinot  appeal 

1B07*       from  that  order,  because  it  is  not  final. 
**— V~^       The  distinction^  between  a  bill  of  review,  and  a  sup- 
BowTBB.kc  plcn^cntal  bill  in  the  nature  of  a  bill  of  review,  is  this:  a 

agahJt      bill  of  review  forms  no  part  of  the  proceedings  in  the 

J^Kwzs.  original  cause;  but  is  offered  after  the  suit  is  completely 
ended;  a  supplemental  bill  in  the  nature  of  a  bill  of  re^ 
view  supposes  an  existing  cause ;  is  received  and  incorpo- 
rated with  the  papers  in  that  cause,  and  may  be  regarded 
as  an  amended  bUl:  all  the  orders  taken  on  such  bills  are 
considered  as  orders  in  an  existing  cause,  and  the  new 
'  bill  and  answer  are  part  of  the  same  cause.  This  order 
for  a  supplemental  bill  in  the  nature  of  a  biU  of  review  is, 
in  its  own  nature,  interl(>cutory ;  or,  if  the  bill  be  rejected, 
the  order  is  nevertheless  interlocutory.  Suppose  the 
Chancellor  had  gone  on,  and  had  decreed  the  property, 
without  receiving  the  supplemental  bill  when  offered, 
would  not  this  court,  on  an  appeal,  after  the  final  decree, 
take  notice  of  the  rejection  of  the  supplemental  bill,  as  an 
interlocutory  order  in  the  caused  and  might  not  the  decree 
have  been  reversed  because  the  supplemental  bill  was 
improperly  refused  ? 

Widi  respect  to  the  writ  of  habere  facias  possessionem^ 
there  can  be  no  question  but  that  it  went  to  award  the 
possession^  and  not  to  determine  the  rig'ht.  At  the  final 
decree,  the  Chancellor  might  have  changed  the  possession. 

•  .  There  were  many  things  to  be  done  before  the  decree 

could  be  made  final.  By  the  decree,  Mrs.  Lewis  was  to 
have  an  accoun(  of  rents  and  profits;  and  Borvyer  and 
others,  an  account  of  interest:  she  was  probably  put  m 
possession  to  stop  the  interest.  The  practice  of  filing 
supplemental  bills  in  the  nature  of  bills  of  review  is  also 
convenient  to  the  parties :  for  the  Chancellor  may  find  it 
necessary  to  change  his  orders ;  but  if  a  bill  of  review  be 
offered  and  rejected,  it  may  be  pleaded  in  bar. 

Randolph^  in  reply.  It  is  admitted  by  Mr.  Wickham 
that  a  bill  of  review  will  lie  after  an  affirmance,  upon  the 
dicovery  of  nexu  nuHUerm  I  will  concede  that  it  will  not  lie 
for  error  in  kav*  But  whether,  in  this  case,  the  bill  was 
properly  brought  or  not  must  depend  on  our  own  laws,  and 
not  the  practice  of  the  courts  of  England.  In  England  a 
bill  of  review  will  lie  whenever  an  appeal  may  be  taken ; 
and  an  appeal  can  only  be  taken  there  after  a  final  decree; 
but,  in  this  state,  as  an  appeal  will  lie  from  an  interlocutory 
decree,  if  the  merits  be  settled,  on  the  same  principle  may 
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zUllofrevUw  be  broug^ht  ifi  the  same  stage  of  the  pro*  Novmicsst, 
ceedings.  1807. 

According  to  Mr.  Wickham^s  doctrine,  a  man  may  ^— -y.— ^ 
have  a  right  to  property,  may  ultimately  have  a  decree  ^  ^^ 

in  his  favour,  and  yet  may  be  turned  out  of  possession,      againlt 
and  kept^out  for  many  years.  JLswts, 

Whenever  the  law  allowed  appeals  in  cases  where  the 
principle  of  the  decree  was  settled,  quoad  hoc  the  decree 
was  final.  Why  then  should  not  sucn  a  decree  be  consi* 
dgred  final,  as  it  respects  the  allowance  of  a  bill  of  review? 

The  case  of  M^Call  v.  Peachy^  was  decided  before  the 
act  passed — authorizing  the  Chancellor  to  allow  an  ap« 
peal,  at  his  discretion,  from  interlocutory  decrees;  and 
the  decision  of  that  case  gave  rise  to  the  act«(c)  But,  it  is  (r)  See  Rev* 
said,  the  Chancellor  is  alone  to  judge :  the  answer  is,  that  a  Code,  vol.  1. 
man  is  to  be  relieved  when  an  injury  may  be  done;  he  is  not  Syi^^*  P^ 
to  waittill  it  actually  occurs*  Here  an  xwyxty  haaheen  done.  If 
the  argument  could  have  any  force  it  must  be  applied  to 
those  cases  only  where  the  Chancellor  had  made  no  elec* 
tion:  but  in  this  case,  an  election  has  been  made. 

If  it  be  said,  that  a  supplemental  bill,  in  the  nature  of  a 
bill  of  review,  may  yet  be  received,  I  answer,  that  the 
Chancellor  has  already  expressly  awarded  a  writ  of  habere 
facioB  possession^  which  has  had  its  full  effect.  In  no  other 
mode  can  the  party  obtain  relief  but  by  the  allowance  of 
a  bill  of  review. 

Curia  advisare  vuli* 

Wednesday^  November^  1  ^th*  The  Judges  delivered  their 
optnionsii 

Judge  TucREft.  A  decree  of  this  Court  aflirming  a 
•decree  of  the  High  Court  of  Chancery,  in  this  cause  bemg 
presented  to  the  Chancery  District  Court  at  Staunton,  pur« 
suant  to  the  Act  of  Assembly,  1801,  c.  14,  ^^  and  the  same 
being  seen  and  inspected,"  the  defendants  petitioned  the 
Court  for  a  bill  of  review,  for  new  matter  alleged  to  have 
been  discovered,  since  the  rendition  of  the  decree  in  the 
High  Court  of  Chancery :  which  motion  was  overruled^ 
wimout  costs.  After  which^  the  court  proceeded  to  award  % 
writ  of  habere  facias  possessionem  to  the  appellee,  and  to  ap« 
point  commissioners  to  carry  the  decree  ot  the  High  Court  ' 

of  Chancery  so  affirmed  in  this  Court,  into  effect.  On  the 

Citition  of  the  appdlants  to  this  Court,  an  appeal  was  al- 
wed  them  to  the  order  of  the  court  overruling  their 

4  D 
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NovxMBEm,  motion  for  a  bill  of  review,  add  a  supersedeas  to  the  exe* 
1 807.       cution  ofthewritof  possession. 

— ^        To  decide  whether  the  bill  of  review  ought  to  have 

B  &e  ^^^^  granted  at  that  stage  of  the  proceedings,  it  may  be 

againitt       proper  to  look  into  the  nature  of  the  decree  affirmed;  whe- 
Lewis.      ther  that  were  Sijinal^  or  only  an  interlocutory  decree. 

That  decree  settled  the  subject  in  dispute  between  the 
parties  as  to  the  ri^ht  which  Mrs.  Lewis  had  acquired  to 
become  the  purchaser  of  the  lot  in  question  of  William 
Bowyer.  But  it  proceeded  further  to  direct  an  inquiry  amd 
settlement  between  the  parties,  to  be  made  by  commis* 
sioners ;  and  a  payment,  under  penalty  of  a  consequent 
sale  of  the  lot  for  ready  money,  to  satisfy  the  appellant 
Botuyer  for  any  balance  that  should  appear  due  from  the 
appellee:  and  the  commissioners  were  directed  to  report 
their  proceedings  to  the  court.  Until  this  was  done,  the 
caiise  could  not  be  said  to  be  out  of  courts  and  conse- 
quently, the  decree  notJinaL  It  is  true  an  appeal  had 
been  sdlowed  in  that  case — ^but  this  is  to  be  attributed  to 
the  ordinary  practice,  until  the  case  of  AJ^Call  v»  Peachy ^ 
1  Call,  55^  occasioned  a  solemn  inquiry  into  the  legali^ 
of  that  practice,  and  a  decision  against  it,  by  the  unani- 
mous opinion  of  the  four  presiding  Judges.  The  Act  of 
1797,  c.  5,  passed  soon  after,  allowing  the  High  Court  of 
Chancery,  upon  any  interlocutory  decree,  where  the  right 
claimed  may  have  been  affirmed  or  disaffirmed,  to  grant, 
IN  ITS  DISCRETION,  an  appeal,  if  diat  court  should  be  of 
opinion  that  the  granting  such  appeal  would  contribute  to 
expedition,  the  saving  of  expense,  the  furtherance  of  Jus- 
tice, or  the  convenience  of  the  parties.  "  The  right  of  de- 
ciding upon  such  an  application  is  exclusively  confided  to 
the  discretion  of  the  Chancellor,  so  long  as  the  cause  re- 
mains in  his  court." 

The  authorities  cited  from  MHford^s  Pleadings  , in  ch.* 
78  to  84,  clearly  show  that  a  bill  of  review,  properly  so 
called,  is  granted  only  after  a  final  decree,  either  upon 
error  in  law  appearing  in  the  body  of  the  decree  itself,  or 
upon  discovery  of  nexv  matter.  If,  then,  this  be  a  proper 
bill  of  review,  predicated  on  the  ground  that  2i  final  Atcr^t, 
had  been  pronounced  in  the  cause,  I  think  it  was  prema- 
ture;— ^the  cause  being  still  in  court,  and  subject  to  the 
Chancellor's  futurje  direction  and  discretion  upon  every 
point  not  already  decided  upon  by  this  court  upon  the 
appeal.  On  the  other  hand,  if  this  bill  be  a  supplemental 
bill,  only,  in  nature  of  a  bill  of  review,  the  admission  or 
rejection  of  it  by  the   Chancellor,  whether  properly  or 
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improperly  decided  could  only  be  decided  upon  by  this  Novbmb«b, 
court  after  ^. final  decree  shall  be  had  in  the  cause,  unless   ^   1807- 
the  Chancellor  in  his  discretion  had  granted  an  appeal  from 
the  order  of  admission,  or  rejection.  This  he  has  not  done ;  bo  wysb,  &c. 
and,  as  this  court  has  no  jurisdiction,  but  what  is  expressly      agavMt 
granted  to  it  by  statute ;  nor  can  obtain  it  in  any  other  mode      L«wis. 
than  the  statute  allows,  I  conceive  the  former  order  of  this 
court  granting  to  the  appellant  an  appeal,  and  awarding ' 
a  writ  of  supersedeas,  was  not  authorized  by  any  statute, 
and,  therefore,  ought  to  be  rescinded  now,  and  the  ap- 
peal dismissed. 

The  case  of  M^Call  v.  Peachy  furnished  a  precedent  on 
which  I  rely. 

Judges  Roane  and  Fleming  were  of  opinion  that  the 
appeal  and  supersedeas  were  prematurely  awarded:  and 
by  the  whole  court  (absent  Judge  Lyons)  the  appeal  was 
dismissed. 


Eldridge  and  another  against  Fisher. 

This  was  an  appeal  from  a  judgment  rendered  by  the 
District  Court  of  Brunswick,  in  favour  of  the  appellee, 
against  the  appellants  on  an  ejectment  for  618  acres  of  land, 
lying  in  Brunswick  county,  on  the  following  case,  agreed 
by  the  counsel  of  the  parties : — On  the  5th  day  of  April, 
1784  James  Fisher^  by  his  last  will  and  testament  which  is 
duly  made  and  recorded  in  the  County  Court  of  Bruns- 
wick, devised,  among  other  things,  as  follows:  ^^  I  give  and 
bequeath  to  my  loving  son  yames  Fisher  the  land  below  my 
Spring  Branch,  and  the  land  I  bought  of  Charles  Gordon^ 
and  the  land  I  bought  of  Mason  Bishops  with  the  follow- 
ing  negroes,  namely :  Ball^  Sall^  and  all  their  children  and 
their  increase ;  with  one  feather  bed  and  furniture ;  with 
half  my  mill  to  him  and  his  heirs  forever;  and  if  my  son 
yames  Fisher  should  die  without  a  lawful  heir^  my  will  and 
desire  is,  that  my  grandson  James  Fisher^  the  son  of  Jo- 
nathan Fisher n  may  have  the  above  mentioned  lands  and  the 
half  of  the  negroes,  to  him  and  his  heirs  forever:  and  the 
other  half  of  the  negroes,  my  will  and  desire  is,  that  my 
grandson  Benjamin  Fisher^  the  son  of  William  Fisher^ 
may  have  to  him  and  his  heirs  forever." 


Tundayp 
17th.  ^0V. 

A  testator  by 
his  will  made 
in  1784»  deTi* 
sed  certain 
lands,  toi'M 
pergonal  estate 
in  the  game 
clavse,  to  his 
son  and  hit 
heirg  forever  ; 
"  and,  if  my 

'*  should  die 
**  vjthout  a 
•«  lamjiil 
«•  heir,*'  re- 
mainder orer 
to  the  testa> 
tor's   g^rand- 
sons.  It  was 
decided  that 
the  firttde* 
visec  J.  F. 
took  an  es. 
ttftettiV 
which  wjia 
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The  testator  died  the  same  year,  and  yamtt  FiaJitr 

the  son  entered  into  the  lands,  and  held  them  till  he  died 

in  the  year  1800,  intestate,  and  without  any  child,  and 

Eldridce    ^^^**^  ^^^^  having  heen  married ;  whereupon  the  grand* 

sod  another,  son  James  Fisher  the  son  of  Jonathan  Fisher  (and  the 

against      present  appellee)  to  whom  the  lands  were  devised  over  in 

FxsBXR.     remainder,  brought  this  ejectment  against  the  appellants, 

c  nTerted '  -  ^^^  *^  the  Arir*  at  law  of  James  Fisher  the  first  devisee. 

toaleesim-'  The  District  Court  gave  judgment  in  favour  of  the  re* 

pie  hy  the  *   miunder^man  James  Ftsher  the  grandson,  and  an  appeal 

Act  for  dock-  ^as  taken  by  the  heirs  at  law  to  this  court. 

Hettfy  for  the  appellants,  considered  this  case  as  liiDy 
(a)  3  Call,  decided  by  the  case  of  Hill  v*  Burrow^  in  this  court.(a) 
^*^  The  question  presented  by  the  clause  of  the  will  of  me 

testator  in  this  case,  is  the  same  which  arose  in  Sill  v. 
Burrow.  The  devises  are  the  same  in  substance,  and  al* 
most  the  same  in  words:  in  that  case,  the  limitadon  over 
was  ^^  in  case  my  son  Thomas  Hill  dies  without  a  lawful 
heir;*^  in  this,  the  limitation  depends  upon  these  words, 
^*  and  if  my  son  James  Fisher  should  die  without  a  lawfiU 
**  heir  .•"  the  very  words  used  by  the  testator,  on  the  con- 
struction of  whose  will,  the  case  of  Hillv*  Burrow  turned. 

Cm  K.  Taylor^  for  the  appellee.  Stare  decisis  is  a  rule 
which  I  hold  in  as  much  respect  as  any  man  in  the  com* 
mon wealth ;  but  there  are  cases  in  which  it  may  be  ne* 
cessary  to  depart  from  it : 

1st*  When  there  have  been  decisions  plainly  contra- 
vening former  decisions,  the  court  will  not  carry  them 
further  than  imperious  necessity  demands. 

2dly.  While  the  courts,  in  deciding  a  case,  will  respect 
principles,  they  will  pare  down,  by  degrees,  the  authority 
of  precedents  till  they  are  brought  to  the  standard  of  com- 
mon sense.  As  a  proof  of  this,  we  may  refer  to  cases 
decided  in  the  time  of  Lord  Cocke  and  LevinZy  when  the 
limitation  of  a  chattel  was  not  allowed ;  those  limitiitions 
are  now  common. 

ddly.  When  there  is  a  political  change  in  a  country 
%hich  would  rendei'  the  origin^  rule  inconvenient,  the 
courts  will  not  consider  themselves  bound  by  it. 

If  this  case  had  arisen  on  a  will  made  before  the  revo- 
lution, I  should  give  up  the  subject  as  a  desperate  one. 
If  it  had  been  a  decision  on  a  case  arising  since  the  revo- 
ei)  3  Can,  lution,  and  a  case  of  land  onlt/y  after  thie  case  of  Tate  ow 
W        '      TW/Zy,  I  should  approach  it  with  great  trepidation.(^) 
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If  the  court  will  look  at  the  will,  they  will  find  that  the  Not«mbsk»  ' 
fimitatioii  of  the  lands  is  coupled  with  the  bequest  of  the      1807. 
slaves  and  personal  estate,  and  under  the  same  disposing  ^-— y— ^ 
words*   They  will  find  that  the  same  verb  {have)  governs  elbei©oe 
•three  several  nouns,  iands^  slaves^  and  personal  estate*    It  and  another- 
is  impossible  to  suppose  that  the  test^itor  meant  to  dispose      againa 
of  his  real  and  personal  estate  diiFerently.  If  it  can  be  pro-     '*•■«*• 
▼en  that  this  would  be  a  good  executory  devise,  as  it 
relates  to  the  slaves,  then  it  would  follow  that  the  testator 
meant  the  same  thing  as  to  the  land. 

Here  I  shall  be  opposed  by  the  case  so  often  resorted 
to  of  Forth  V*  Chapman{c)  and  I  admit  that  Lord  Chan-  (e)  1  P. 
cellor  Parker  said  he  would  construe  a  will  one  way  as  to  Wnu.  6fi7. 
realty^  and  another  as- to  the  personalty*  But  he  expressly 
says  that  he  did  it  to  effectuate  the  general  intention  of 
the  testator.  In  the  present  case,  the  application  of  the 
rule  will  destroy  that  intention.  If  we  attend  to  the 
statement  of  the  case  of  Forth  v.  Chapman^  we  shall  find 
that,  if  the  Chancellor  had  not  given  that  interpretation, 
the  children  could  not  have  taken  the  land.  Now,  although 
die  courts  will  be  astute  to  carry  into  effect  the  testator's 
intent,  yet  surely  they  will  not  to  destroy  that  intent.  In 
the  case  of  Forth  v*  Chapman  an  estate ^br  hfe  only  was 
given  in  the  first  instance.  The  same  principle  which  was 
adopted  in  that  case  is  recognized  in  Shield  o.  Lord 
Orrery. {d)  (d)  3  Atk. 

If  there  were  nothing  .in  this  case  but  what  appears  in  ^^ 
Taie  9.  Tally ^  I  should  surrender  the  cause ;  but  what  I 
contend  for,  is,  that,  there  is  personalty  involved  in  the 
same  devise  with  the  realty^  which  circumstance  ought  to 
give  effect  to  it  as  an  executory  devise,  and,  as  the  courts 
m  England  will  construe  devises  as  to  realty  and  perso- 
nalty differently  in  order  to  effectuate  the  intention  of  the 
testator^  for  the  same  reason  ^e  courts  of  this  country 
will  not  construe  wills  so  as  to  defeat  the  intention. 

[Judge  Ro^NE  observed,  that  the  same  doctrine  had 
been  contended  for  in  Tute  p.  Tally;  and  Judge  Tucker 
declared  that  he  could  not  distinguish  this  case  from  Hill 
v«  BurroWy  and  Tate  v*  Tally.} 

Mr.  Tayhr  perceiving  that  the  opinion  of  the  court 
was  against  him,  observed,  that  he  would  not  press  the 
argument  further. 

Wednesday y  IBth  November.  By  the  whole  court,  (con* 
aisting  of  Judges  Fleming,  Roane,  and  Tucker)  the 
judgment  of  the  District  Court  was  reversed* 
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K0VBMBES9  Judge  TucKEE  expressed  himself  as  follows :  ^  Eveiy 

1807«  point  in  this  cause  has  been  so  fully  discussed  both  by 

*— ^y^— -^  the   bar,    and  the  court  in  the  case  of  HiU  v.  BurroWyU) 

Eldriock  (which  I  cannot  distinguish  from  this,  except  as  to  me 

and  another,  date  of  the  will,  which,  in  that  case  was  antecedent  to  the 

againtt  Act  for  docking  entails ;)  and  in  the  case  of  Tate  v*  Tally ^ 

FzsHSR*  •  ^j^  j^g  ^Q  preclude  all  further  discussion  upon  them,  with- 
out leaving  the  decisions  of  this  court  in  a  state  of .  per- 

(e)  3  Call*  petual  fluctuation.    I  am  therefore  of  opinion  that  the 

342.  judgment  be  reversed,  and  a  judgment  entered  for  the 

(/)  3  Call,  defendants  in  the  ejectment. 

354. 


Cheshire  against  Atkinson. 

Tueaday, 

24ith.  Nov.        Wickham^  moved  to  quash  the  supersedeas  which  had 
been  awarded,  in  this  case,  to  the  sheriiF  of  Cumberiand 
deM  awtf-      County  on  the  second  day  of  the  last  term,  (ante  p.  210) 
ded  by  this    because  it  had  been  improperly  issued,  and,  as  he  sup* 
court  was  de-  posed,  without  a  view  of  the  whole  case. 
^^nimpn!^      It  appeared,  from  the  record,  that  there  had  been  an 
▼identlj         injunction  in  the  High  Court  of  Chancery  to  a  judgment 
granted^  be-   of  the  County  Court  of  Cumberland;  that  the  injunctioii 
eause  it  went  y^^  been  dissolved,  and  afterwards  the  bill  of  Ac  com- 
ceedinn  on    plsiinant  dismissed;  from  which  decree  of  dismission  an 
the  judgment  appeal  was  granted,  in  vacation,  by  the  present  Judge  of 
of  a  Cbun^      the  Superior  Court  of  Chancery  for  the  Richmond  Dis- 
^?f  anyof  ^^ict;  but  no  supersedeas  was  awarded  by  him.    The  su- 
the  Superior  persedeas  awarded  by  this  court  at  the  last  term,  being 
Courts  of  law  directed  to  the  sheriff  of  Cumberland  and  restraininir  him 
^  ^'y-       fram  further  proceedings  on  the  judgment  at  law  of  that 
court,  was  in  eiFect,  Mr.  Wickham  contended,  the  granting 
of  a  new  injunction  by  this  court ;  because  it  tied  up  the 
sheriff's  hands,  and  prevented  him  from  levying  the  exe- 
cution. All  that  the  supersedeas  could  have  reached  were 
the  costs  of  the  suit  in  chancery,  which  were  decreed 
against  the  complainant,  upon  dismissing  his  bill;  the  in* 
junction  having  been  previously  dissolved,  the  judgment 
at  law^  of  the  Court  of  Cumberland  vrzs  left  free  to  operate.. 
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■ 

Judge  Tucker  was  of  opinion  that  the  supersedeas  had  Novembkb, 

been  improperly  awarded  not  only  for  the  reasons  stated  1807* 

by  Mr.  Wtckham^  but  because  he  did  not  conceive  the  ^-— y— ' 

Supreme  Court  off  Appeals  had  power  to  award  such  a  CHESHimm 

writ  to  stay  proceedings  on  a  judgment  or  decree  of  a  againtt 

County  Court;  that  being  the  province  of  the  Superior  AxKiiiioir. 
Courts  of  common  law  and  chancery  within  their  respec- 
tive jurisdictions.    He  was  therefore  of  opinion  ^t  the 
supersedeas  be  quashed. 

Judge  Roane  concurred  in  the  opinion  that  the  super- 
sedeas had  been  improvidently  awarded.  He  remarked 
that  the  attention  of  the  court  had  been  drawn  to  a  mere 
point  of  practice,  whether  a  supersedeas  which  was  mere- 
ly auxiliary  to  the  proceedings  of  this  court  could  be 
awarded  in  open  court,  notwithstanding  the  Act  of  the 
last  session.  The  record  was  not  opened  at  the  last  term, 
and  the  process,  of  course,  had  been  awarded  without  due 
consideration. 

Judge  Fleming  concurred. 

By  the  whole  court  (Judge  Lyons  being  absent  from 
indisposition)  the,  supersedeas  was  quashed. 


FisHER^s  executor  against  Duncan  and  Turnbvll.        ^ovemAer. 

The  principal  questions  decided   in  this  cause  were,  ofaniasue  on 
1st,  Whether  in  an  action  upon  the  case  against  an  ex-  the  assurop- 
ecutor  charging  an  assumpsit  of  the  testator,  and  on  the  sit  for  the  f». 
plea  of  non  assumpsit  by   the   testator  within  five  ?'"^  within 
years,  the  repeated  promises  of  the  executor^  within  five  assumpsit  of 
years,  to  pay  the  debt  could  be  given  in  evidence  so  as  to  his  executor 
take  the  case  out  of  the  statute  of  limitations ;  and  2ndly.  cannot  be  gi- 
How  far  a  court  may  instruct  the  jury  as  to  the  sufficiency  jence  40  ' 
of  evidence.  prevent  the 

The  suit  was  originally  brought  in  the  County  Court  of  operation  of 
Prince  George,  by  the  appellees  against  the  appellant,  as  ^^„**^  ^' 
executor  of  Daniel  Fisher.     The  declaration  contained 
five  counts, — 1.  Indebitatus  assumpsit  for  goods  sold  and  The#v^ci. 
delivered  to  the  testator; — 2.  ^antum  valebant  for  the  «»^ortlie 
same ; — 3.  A  count  for  money  lent  and  advanced,  paid,  ou«ht*^to  be 
laid  out  and  expended  for  the  testator ;— 4*.  ^antum  me*  left  noMfy  to 
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,KavBMBBB9  ruit  for  mftat,  drink,  and  clothes  furnished  testatov's  son; 
1807*      i— 5.  Jhsimul*com/nUassent  between  the  plaintiff's  anddc- 

*— y—— '  fendant's  testator.      Plea,  non  assumpsit^  by  T£9Tato^ 

Fisbba'*     within  five  years. 

Executor         On  the  trial  of  the  cause  in  the  County  Court,  the 

againtt      plaintiffs  gave  in  evidence  an  account  of  goods,  &c«  fiir- 

DuMCAv  &   niched  the   defendant's  testator;   and  also  an  account 

VBBBULx.  j^gj^jjjg^  jjjg  gojj  yohn  Fisher  for  goods,  &c.  and  for  board 
and  washing  while  he  was  under  age  and  living  with 
the  coimd  ^^  plaintiffs  in  their  store  at  the  testator's  request;  also 
«doii  of  the'  A  letter  from  the  testator  stating  his  objections  to  those 
Jiipri  and,  in  accounts,  and  submitting  them  to  the  adjustment  of  Camp* 
tiuBcaae^tfae  Ml  BXid  Wheeler  or  itieir  umpire;  the  deposition  oS  James 
h^m  ioT*^  Gxmpbell  proving  the  settlement  of  the  account  after  hear- 
structed  tlie  ing  both  parties  and  examining  a  witness;  the  last  item  in 
jiny,  that*  which  accouAt  is  a  credit  for  some  tobacco,  on  the  9th  of 
«  w^c^tet-  J*"^*^'  Campbell  further  said,  that  he  did  not  recollect 
« timony  be-  ^^^^  hearing  that  the  testator  objected  to  the  settlement, 
«*  lore  them  but,  on  the  contrary,  he  understood  he  was  satisfied  with 
-S^U^S*^  it.  The  plaintiffs  also  proved  that  John  Fisher  was  the 
»%ff%  wu^  testator's  son,  and  whilst  under  age,  lived  in  their  store  at 
«<  not  barred  his  father^s  request. 

^  jjy  *l>f  "ct  After  the  above  evidence  was  given  by  the  plaintiffs,  the 
«tiow '•*U  ^fcndant's  counsel  moved  the  court  to  instruct  the  jury 
was  determi-  ^^t  the  testimony  of  Campbell  did  not  support  any  one 
ned  that  the  of  the  counts  in  the  declaration;  but  the  court  instructed 

^e*^""^  tv  *^  ^^^  *^^  *^  ^^^  P"^^^  *^  ^^^  ^^™^  •  *^  defendant 
courTmser^  then  moved  the  court  to  instruct  the  jury,  that  as  the  writ 

joaeoot.        bore  date  the  10th  of  February  1799,  and  no  assumption 

of  the  testator  since  the  settlement  had  been  proved,  the 

plaintiffs  were  barred  by  the  act  of  limitatations,  but  the 

court  instructed  them  that  /rom  the  whole  testimony  the 

plaintiffs  were  not  barred.     The  defendant  next  moved 

the  court  to  strike  out  of  the  account  every  item  which 

bore  date  more  than  iive  years  before  the  testator's  death 

(which  happened  in  December  1794,  or  January  1795) 

which  the  court  refused  to  do.  A  separate  exception  was 

taken  to  each  opinion  of  the  court.  The  plaintiffs  then 

further  proved  that  after  the  death  of  the  testator  and  the 

qualification  of  his  executor  their  account  was  compared 

with  the  books  of  the  testator,  on  which  an  account,  ex^ 

actly  corresponding  with  theirs^  v^as  found:  and  this  being 

all  die  evidence,  the  defendant's  counsel  moved  the  court 

to  sign  the  bill  of  exception,  which  was  done  accordingly. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  from 

which  an  appeal  was  taken  to  the  District  Court  of  Peters* 
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iurg^  where  the  same  was  reversed,  and  the  cause  retained  Move>cb«b» 
for  trial  in  that  court,  1807. 

At  the  trial  in  the  District  Court,  the  plaintiffs  after 
exhibiting  their  account  against  the  defendant's  testator, 
gave  in  evidence  the  testimony  of  James  Campbell,  who 
deposed,  ^^  that  sometime  in  November  1793,  at  the  desire 
of  CoL  Daniel  Fisher^  the  defendant's  testator  signified  im 
his  letter  of  that  date,  and  agreeable  to  the  subsequent 
desire  of  the  parties,  to  wit,  the  plaintiffs  and  die  said 
Daniel  Fisher^  they  afterwards  met:  Luke  Wheeler  and 
tiimself  went  into  an  examination  and  setdement  of  the 
account,  debit  and  credit  kept  by  the  plaintiffs  against 
jfohn  Fisher  and  brought  into  account  against  the  said 
Daniel  Fisher;  that  the  said  Wheeler  and  the  deponent 
did  then  duly  attend  to  the  allegations  and  proofs  of  ^the 
parties;  Daniel  Fisher^  and  Wm.  Cole^  one  of  the  plaintiffs, 
being  both  at  times  personally  present ;  that  he  the  depo** 
nent  did  sometime  afterwards,  in  the  course  of  tliat  season, 
direct  Mr.  Cole  to  state  the  account,  and  that  at  that  time 
and  now  he  thinks  the  said  account  as  directed  to  be  stated, 
and  the  balance  with  interest  thereon  struck  against  the 
said  Fisher^  was  due  from  the  said  Fisher  to  the  said  Dwi' 
can  and  Turnbull;  and  that  he  does  not  remember  that 
the  said  Daniel  Fisher  in  his  lifetime  ever  objected  to,  or 
complained  of  his  determination,  but  the  contrary;  that 
lie  recollects  well,  hearing  that  there  were  other  matters 
of  account  between  the  parties ;  he  believes  they   were 
agreed  as  to  them ;  however  they  were  not  settled  by  him ; 
that  he  adjusted  the  balance  on  the  particular  account 
between  the  parties,  referred  to  him  about  December  q£ 
the  year  1 793  ;  that  he  further  recollects  giving  his  opinion, 
that  the  said  Daniel  Fisher  had  been  allowed  too  small  a 
credit  for  a  particular  quantity  of  tobacco,  and  that  it 
appears  the  difference  is  placed  to  his  credit  in  the  account." 
The  plaintiffs  also  gave  in  evidence  a  letter  written  by  the 
•defendant's  testator  in  which  he  agreed  to  refer  his  dispute 
with  the  plaintiffs,  to  Campbell  and  Wheeler^    They  als6 
offered  in  evidence  the  deposition  of  jfohn  Gholson^  pro- 
ving .repeated  premises  of  the  defendant  to  discharge  the 
account  In  question,  and  the  evidence  of  Walter  M^Indoe^ 
that  the  said  account  was  by  him  presented  to  the  defend-* 
ant,  who  compared  it  with  the  books  of  his  testator  and 
found  it  to  correspond.    To  the  testimony  of  Ghokon  as 
evidence  in  this  cause,  the  defendants  objected;  but  the 
court  being  divided  in  opinion,  on  the  objection,  it  was 
permitted  to  go  in  evidence.    The  defendant's  attorney 

4  £ 


564  SUPREME  COURT  OF  APPEALS. 

KovBMvwi,  then  moved  the  court  to  cause  to  be  expunged  from  the 

1807*       said  account,  every  item  thereof,  which  appeared  to  have 

^-— -y—- -^   been  due  five  years  before  the  death  of  me  testator:  on 

y         ,      which  motion  the  court  were  also  divided  in  opinion,  in- 

Esecator      asmuch  as  the  account  bore  date  before  the  Act  of  As- 

agahut      seinbly,  directing  such  items  to  be  stricken  out— and  the 

DvircAH  fc    3ajfl  motion  failed.     The  jury  rendered  a  verdict  for  the 

Tvm»9vhL.  pi^j^^ij^  for  £  345  2  6,  for  which  sum  the  court  gave 

judgment,  and  the  defendants  appealed  to  this  court* 

G.  K.  Taylor^  for  the  appellant.  In  the  discussion  of 
this  question,  it  will  be  my  duty  to  contend  that  the  Dis- 
trict Court  did  right  in  reversing  the  decision  of  the 
County  Court,  and  then  that  it  did  as  wrong  in  giving  the 
judgment  which  it  did.  Every  count  in  the  declaration, 
is  a  general  money  count:  but  the  allegata^  and  probata 
did  not  correspond.  Now  T  hold  it  to  be  a  first  principle 
in  pleading  that  if  the  plaintiiF  have  a  special  case,  he 
ought  to  declare  on  it,  and  not  surprize  the  defendant  at 
the  trial  by  giving  evidence  of  a  particular  transaction  on 
(a)  1  Esp.  N.  a  general  count,  (a)  There  is  not  a  word  in  the  dedai^tion 
P.  1^,  140.  about  an  award,  and  yet  the  reference  to  Campbell  and 
Wheeler  and  their  award,  were  principally  relied  on  at  the 
trial.  If  it  be  the  object  of  a  declaration  to  apprize  the 
defendant  of  the  cause  of  action,  is  it  possible  that  he 
could  have  had  any  idea  of  the  case  n-om  the  chai^ 
brought  against  him  ? 

The  agreement  being  the  gist  of  the  action  should  always 

ib)  1  Esp.  K.  be  declared  on.(d)    In  our  case  there  were  only  general 

P.  138.  money  counts,  and  yet  an  arbitrament  was  relied  on  in 

evidence.    That  under  such  general  counts  you  cannot 

give  the  special  matter  in  evidence,  has  not  only  been 

decided  in  England,  but  by  the  courts  of  our  own  country. 

(c\  1  Can,     (c)  So  far  the  County  Court  acted  erroneously  in  permit- 

239.  Woodv.  ting  evidence  on  the  general  counts. 

Judee  Pbh*  '^  ^^  ^^*^  point  the  County  Court  also  erred*  Instead 
9T.BT0N*t  of  instructing  the  jury  specifically  on  the  application  of  the 
opinion.-^3  act  of  limitations,  they  say,  that,  under  all  the  circumstmk- 
Wwh.  172.  cesy  the  act  was  no  bar.  Now  it  is  well  known  that  a 
\,  BiuUw.      eourt  cannot  instruct  the  jury  on  a  matter  of  fact,  or  as  to 

the  weight  of  evidence. 

Having  demonstrated  that  the  District  Co.urt.did  right 

in  reversing  the  judgment  of  the  County  Court,  I  proceed 

to  show  that  they  did  wrong  ip  the  opinion  n^hich  they 

gave. 
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Every  charge  in  the  declaration  is  against  the  defendant  Kovsxbsb* 
on  a  promise  erf  hU  testator;  and  yet  all  the  evidence  goes       1807. 
to  prove  a  promise  by  the  defendant  himself .  All  the  books    ^— ^p— ^ 
lay  it  down  that  the  plaintiiF  must  make  out  his  title     p/^^^  * 
as  laid  in  his  declaration.(^)    In  a  case  in  Salkeld^  {e)      Executor 
where  the  executor  brought  a  suit  stating  a  promise  to  tne      a^ainat 
testator,  he  was  not  permitted  to  give  in  evidence  a  sub-    I^^mcah  h 
sequent  piomise  to  himself  in  order  to  take  the  case  out     ""■''*•*- 
of  the  statute  of  limitations.  It  appears  equally  strong  and 
plain,  that  where  an  executor  is  sued,  and  the  plaintiff /^%  XEgn. 
charges  a  promise  by  the  testator^  he  cannot  give  in  evi-  140. 
dence    a  promise  by  the  executor  himself.      And  that  (01S«Ik.3t 
such  evidence  ought  not  to  be  admitted,  will  be  more  ^^^^  «• 
apparent,  when  it  is  considered  that  the  defendant  could,  ^[JJ^f^lJlie 
by  no  plea,  put  the  fact  in  issue.     He  coUld  not  liave  Miy  in  3  Ld« 
pleaded  that  he  did  not  assume^  because  he  was  not  charged  R«jm.  1101» 
with  an  assumpsit.     He  was  compelled  to  answer  to  the  ""«?  A© 
charge  as  laid  in  the  declaratioQ.(y)    Now  if  the  plaintiiF,  Grbbv  «. 
without  suggesting  a  fact,  may  go  into  proof  of  it,  and  the  Crane, 
defendant  cannot  put  his  defence  in  issue  by  any  plea,  then  /y*>  3^  ^ 
the  plaintiff  is  in  a  better  situation  than  the  defendant.       £sp.  UA, 

Again,  it  is  an  invariable  rule  of  law  that  an  executor,  - 
by  his  own  promise,  cannot  bind  the  assets  of  his  testator* 
If  he  gave  his  bond  for  a  debt  due  from  the  testator,  no- 
body would  think  of  suing  him  as  executor*      For  the 
same  reason,  his  promise  will  not  bind  the  estate  of  his 
testator,  but  his  own  estate  only.(^)  In  the  case  of  Whee-  d)  Cro. 
ler  V.  Collier  just  cited  it  is  expressly  laW  down,  that  the  El>«-91-  ^TVe- 
administratrix  by  her  assumpsit,  had  made  the  debt,  due  ^^J/^jj 
from  her  intestalte,  her  own,  and  that  judgment  should  be  406.  Wheeler 
of  her  own  proper  goods.    In  the  otifier  cases,  I  admit,  ••  Collier.^ 
that  the  general  scope  of  the  decisions  has  been  over-  5^/^*f^ 
turned,  because  they  go  to  say,  that  a  legacy  may  be  wife"*©.  MUL 
recovered  in  a  court  of  law.     But  all  those  cases  affirm,  — /6. 389, 
and  there  is  not  a  dictum  to  the  contrary,  that  an  executor,  ^^^  "wl 
by  his  assumpsit,  cannot  bind  the  estate  of  his  testator.  ]J^*  ^'       *" 
The  District  Court,  therefore,  erred  in  permitting  evi- 
dence tb  go  to  the  jury  which  could  only  have  produced 
a  judgment  binding  on  the  executor  individually^  when 
the  charge  as  laid  in  the  declaration,  if  supported,  would 
only  have  bound  the  estate  of  the  testator.     The  reason  of 
the  law,  in  declaring  that  the  executor  by  his  own  promise 
cannot  bind  the  estate  of  his  testator,  is  obvious.    If  it 
were  not  so,  a  fraudulent  executor  by  combining  with 
creditors,  or  an  improvident  one,  might  niin  any  estate. 
To  guard  agamst  both  those  cases,  the  law  has  wisely 
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VoTBMVKs,  provided  that  the  promise  of  an  executor  shall  only  bind 
180r«      himself;  and  for  his  security,  the  undertaking  must  be  ia 
^      y '    ^    writing. 
Fish  Bm^k         ^^  ^^  tiext  point — the  court  were  moved  to  instruct  the 
Executor,    jury  to  expunge  all  the  items  of  the  account,  which  bore 
against       date  over  five  years:  the  Judges  were  divided  in  opinioo, 
PuNCA^ar  fc   because  the  case  arose  before  the  Act  of  Assembly  passed^ 
making  this  the  duty  of  the  court.(A)    The  true  inquiiy 
is,  whether  the  Act  affects  the  rights  of  the  parties,  or 
^A\Tlin  Act  ^    y  gives  a  new  remedy.     For  a  century  or  more  it  has 
passed  in       been  the  law  of  this  country,  that  if  a  man  did  not  bring 
1792.   See      such  action  within  five  years,  he  was  barred.    It  is  true 
?l^i^^*92-  '^  ^^  defendant  might  not  avail  himself  of  the  opera- 
sect  '^  DA.    ^^^^  of  ^®  Act ;  but  the  plaintiflf  brought  his  action  at  his 
167.  peril;  noio  the  law  directs  the  courts  to  do,  what  was 

before  the  privilege  of  the  defendant.  How  does  this  affect 
the  rights  of  the  plaintiff,  when  his  remedy  was  gone  be- 
fore ?  This  distinction  brings  the  case  within  the  reasonini 
of  Judge  Roane  in  Gaskins  v*  The  Commomveahfu^t^ 
(f )  1  CaO,  The  uniform  practice  has  been,  where  rights  are  not 
1^  affected  and  only  a  new  remedy  given,  to  permit  the  law 

.  to  operate  upon  the  case» 

Hay^  for  the  appellees,  observed,  that  it  always  gave 
him  serious  concern  to  reflect  upon  the  prospect  of  the 
first  principles  of  moral  obligation  being  sacrificed  to  the 
forms  of  law. 

As  to  the  judgments— that  of  the  District  Court  waa 
wrong,  because  it  is  believed  that  the  promise  of  an  ex* 
ecutor  to  pay  cannot  be  given  in  evidence  to  support  a 
declaration  charging  a  promise  by  the  testator;  but  the 
judgment  of  the  County  Court  was  right.  If  proof  of  the 
promise  of  the  executor  had  been  given  in  evidence  mere- 
ly to  show  the  justice  of  the  debt,  it  would  have  been 
proper.  In  general  the  promise  of  an  executor  may  be 
relied  on  as  proof  of  the  existence  of  the  debt:  but  here^ 
unfortunately  it  was  introduced  to  take  the  case  out  of 
the  statute  of  limitations. 

But  we  are  told  that  whenever  the  title  of  the  plaintiff 
depends  upon  a  special  contract,  he  must  state  the  con- 
tract in  his  declaration.  Agreed:  but,  in  this  case  there 
^  was  no  special  contract.  The  testator  of  the  ajipellant  had 
»n  account  with  the  S4)pellees  for  a  larger  sum,  and  in 
that  account  there  was  one  item  for  advances  made  to  his 
son;  hjp  doubted  whether  he  ought  to  pay  that  sum,  but 
agreed  that  if  Campbell  and  Wheeler  should  say  it  was 
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right,  he  would  pay  it;  on  their  opinion,  he  entered  the  NovsMBftB^ 
amount  in  his  own  books.    As  to  his  general  account,  he       1807* 
stood  as  any  other  person  having  dealings  with  his  mef-    ^— .^— ^ 
chant,  and  diere  was  no  special  contract  in  relation  to  his     -pisn^n's 
son.     After  this  exposition  of  facts,  where  is  the  necessity     Executor 
of  resorting  to  so  much  law-learning^  Before  the  law  was       against 
introduced  with  respect  to  special  contracts  it  ought  to   P""*^^* 
have  been  shown  that  one  existed  in  this  case.  There  was 
no  more  special  contract  than  there  would  be  in  a  case 
where  a  man  deals  in  a  store,  and  differing  with  his  mer- 
chant as  to  the  price  of  a  particular  article,  they  agree  to 
refer  it  to  men.  The  right  of  the  merchant  does  not  arise 
from  the  reference,  but  from  his  customer's  having  purcha- 
sed the  article  from  him.    So,  in  this  case,  the  claim  of 
Ducan  and  Tumbull  did  not  arise  from  the  reference  to 
Campbell  and  Wheeler:  their  ri^^ht  existed  before j  and 
their  claim  is  founded  on  the  moral  obligation  of  Fisher  to 
provide  for  his  son.     The  reference  is  merely  evidence  . 
of  the  claim »  Fisher  having  only  doubted  of  his  obligation 
to  pay. 

The  County  Court,  says  Mr.  Taylor^  did  wrong  in 
instructing  the  jury  diat  the  Act  of  Limitations  was  no 
bar.  The  defendant  made  a  wrongmotion,  and  the  court* 
in  overruling  it,  went,  perhaps  too  far.  The  court  gave 
their  opinion  predicated  on  facts  as  stated  by  the  parties: 
there  was  no  assumption  of  facts  on  the  part  of  the  court* 
It  seems  rather  unfair  for  the  defendant  to  put  the  court 
in  motion  by  .  making  a  wrong  application,  and  then  to 
object  to  their  judgment  because  diey  had  gone  too  far. 
The  facts  were,  that  the  writ  issued  in  1799;  the  testator 
died  in  1794  or  1795,  and  immediately  before  his  death 
this  item  was  entered  on  his  books.  Now  the  court,  in 
saying,  that  from  the  whole  testimony  before  them  the 
Act  of  Limitations  was  no  bar,  only  meant  to  speak  in 
reference  to  the  facts  agreed  by  the  parties.  There  were 
no  facts  to  be  disputed.  The  plaintiffs  had  stated  facts  in 
their  declaration,  and  the  defendant  had  agreed  a  case  as 
stated  in  the  bill  of  exceptions.  The  court  never  meant 
to  decide  facts;  they  only  decided  on  the /acts  admitted 
by  the'defendant  himsdlf.  They  only  say  to  the  defendant, 
^^  assuming  the  facts  as  you  admit  diem,  your  act  of  limi- 
tation is  no  bar." 

On  the  motion  to  strike  out  of  the  account  all  items  of 
more  than  five  years  standing,  the  court  refused  to.  accede ; 
and  they  refused  on  a  principle  which  has  been  fully 
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Kavbmbss,  sanctioned  by  this  court  in  ElHotU  executor  tr.  LydL(n 
180/.       ^o%o  the  court  is  asked  to  apply  this  law  to  a  case  whkh 
^'— "V**^  existed  before  the  law  passed.    In  that  case  it  was  ex* 
p         .      pressly  decided  that  the  law  must  act  prospectively  onfy; 
Ezec^r     ^^  ^^^  ^^^   affected  the   obligation  of  private   contracts 
agaifiti       it  would  be  unconstitutional :  there  is  no  legislative  power 
DuwcAN  fc   to  pass  such  a  law*     But  admitting  this  dangerous  dec-* 
TumvavLu   trine,  ihe  present  case  is  completely  taken  out  of  the  ope- 
ration of  diis  law,  by  Fither^s  acknowledging  all  the  items 
0')3Cdl»      of  the  account  except  so  far  as  related  to  his  son;  on  the 
^  same  principle  that  the  slightest  acknowledgment  will  take 

a  case  out  of  the  statute  of  limitations.  A  creditor  is  not 
bound  to  sue  when  his  debtor  will  keep  a  debt  alive  by 
repeated  promises  to  pay.  It  is  unnecessaiy  to  answer 
many  of  the  arguments  of  Mr.  Taylor^  bediuse  we  difler 
ao  materiaUy  as  to  the  facts. 

6.  K*  Taylor^  in  reply.  The  cause  has  been  much  nar* 
vowed  by  the  course  which  Mr.  Hay  has  thought  proper 
to  take.  THe  question  is  not  whether,  in  strict  moraUty, 
Ae  defendant  ought  to  have  pursued  the  course  he  did, 
hut  whether  the  law  would  bear  out  the  plaintiflb  and  sus- 
tain their  judgment. 

It  having  been  admitted  that  the  District  Court  erred^ 
it  is  only  necessary  to  look  into  the  conduct  of  the  Coonty 
Court.  On  that  point  I  see  no  reason  to  vary  the  argument 
already  made.  But  it  is  said,  by  Mr.  Hay'Ubat  there  was 
DO  special  agreement.  Is  there  any  question  on  diis  point^ 
If  there  be  many  circumstances  which  may  be  inquired 
into  under  a  general  money  count,  and  one  only  whicK 
requires  a  special  count,  will  the  court  permit  the  plaintiff 
to  go  into  evidence  as  to  that  circumstance  unless  he  had 
introduced  it  by  a  special  count?  Certainly  not.  The  only 
inquiry  then  is,  whether  this  transaction  relating  to  the 
item  on  account  of  Fiaher^s  son,  was  a  special  agreement 
or  not.  Did  Fisher  acknowledge  that  he  owed  ^t  sum  ? 
No.  On  the  contrary,  they  referred  it  to  Campbell  and 
Wheeler.  If  this  special  circumstance  had  been  stated,  the 
executor  might  have  shown  that  the  award  was  not  binding* 
This  was  not  a  general  promise  to  pay.  How  does*  it  ap- 
pear, that  this  reference  was  only  evidence  of  a  preex* 
isting  debt?  There  is  no  evidence  of  the  debt,  but  what 
appears  from  the  award  of  the  arbitrators. 

The  entry  on  the  books  of  the  testator  has  no  effect, 
because  the  court  did  b|struct  the  jury  that  the  evidence  ^ 
Campbell  supported  the  last  count  in  the  declaration,  be- 
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lore  aii7  other  evidence  was  introduced*  This  was  a  dis-  Kovxkbks,. 
tinct  point.    The  last  exception  taken,  was  as  to  proof  of  ^    1807. 
the  entry  on  the  books.    Each  exception  was  separate  and 
distinct;  and  the  question  before  this  court  is,  not  whe-     fisbb&'b 
ther  taking  all  the  evidence  together  the  County  Court     Executor 
did  right,  but  whether  their  decision  was  right  on  each       agahut 
distinct  proposition.     It  does  appear  from  the  decision  of  ^''wcAir  fc 
the  County  Court,  *that  under  a  charge  for  meat,  drink,  &c.      ^*" 
furnished  to  the  testator's  son  it  would  be  proper  to  give 
evidence  of  an  arbitrament !  ' 

But  it  was  unfair,  says  Mr.  ffay^  to  lead«the  court  into 
an  error,  and  then  object  because  they  had  gone  too  far. 
Take  the yac/«  as  stated  by  the  counsel:  and  whether  the 
court  were  deluded  by  the  counsel  in  giving  improper 
instructions  or  not,  the  effect  would  be  the  same.  No 
assumpsit,  hy  Daniel  Fisher,  within  five  years  was  proved. 
The  writ  was  issued  in  February  1799;  the  settlement 
was  made  by  Campbell ^  in  December  1793,  or  January 
1794;  more  th^  five  years  and  one  month.  Xhciinquiry 
is  not,  whether  the  counsel  led  the  court  into  an  error, 
but  whether  the  court  did  right  on  the  facts  submitted. 
When  did  the  right  to  sue  on  the  award  commence  ?«-r- 
the  moment  it  was  rendered.  When  was  it  rendered?-— 
in  December  1 793,  or  January  1794.  How  then  could 
the  court  say  that  the  act  of  limitations  did  not  run.  Ad* 
mittingthe  facts  to  have  been  improperly  stated  by  counsel, 
how  is  the  court  warranted  in  saying,  Jrom  the  facts  the 
statute  of  limitation  was  no  ban  If  they  undertook  to 
decide  the  facts,  they  encroached  on  the  province  of  the 

As  to  striking  out  the  items  over  five  years  standing, 
it  will  be  recollected  that  I  stated  before,  if  it  were  to 
affect  the  rights  of  the  parties,  the  law  would  not  apply: 
^but  if  .the  remedy  only,  it  would:  and  I  offered  reasons 
why  I  did  not  think  the  act  on  that  subject  changed  the 
preexisting  law.  \ 

Judge  Tucker. — On  the  trial  of  this  cause  in' the 
County  Court  of  Prince  George,  the  plaintiffs  gave  in 
evidence  an  account  of  goods,  &c.  furnished  the  testator, 
and  also  an  account  agsdnst  his  son  John  then  undbr  age, 
for  goods,.  &c.  and  for  board  and  washing  while  he  was 
with  them  in  their  store,  at  the  testator's  request :  as  also 
a  letter  from  the  testatt>r  stating  his  objections  to  those 
accounts,  and  submitting  himself  <o  the  arbitrament  of 
Campbell  9nd  Wheeler  or  their  umpire:  the  deposition  of 
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NovsMBBBf  y antes  Campbell  proving  the  settlement  and  adjustment  o£ 
IWT*       the  account,  after  hearing  both  parties,  and  making  some 

^      y    -^  necessary  inquiries  of  a  witness ;  the  last  article   in  tins 

Fi$bxk'j     account  is  a  credit  for  nine  hogsheads  of  tobacco,  dated 

Executor     January  9th  1794%     Campbell  further  said,  that  he  does 

ttgoimt       not  recollect  ever  hearing  that  the  testator  objected  to,  or 

DiniGAv  &   Complained  of  the  determination,  but,  on  die  contraiy,  he 
vmMBULL.  imderstood  he  was  satisfied  and  acquifesced  in  the  settle- 
ment* They  also  proved  that  John  Fisher  was  the  testator's 
son,  and  whilst  under  age  lived  in  the  plaintiff's  store,  at 
the  testator's. request. 

The  declaration  contained  five  counts— -1st,  For  indebv' 
tatus  assumpsit  for  goods  sold.-^2.  Quantum  vakhant  for 
'  the  same* — 3.  For  money  lent,  advanced,  paid,  laid  out 
and  expended  for  testator.— 4.  ^antum  meruit  for  meat, 
drink,  and  clothes  furnished  his  son.^5.  Insimul  compU" 
tassent  between  plaintiffs  and  the  testator.  Plea  non  aS'* 
sumbsit  infra  quinqv£  annos.    • 

The4>l^intins  having  given  the  above  evidence,  the  de* 
fendants  moved  the  court  to  /instruct  the  jury  that  the 
testimony  of  yam^j  Campbell  did  not  prove  anyone  of  the 
counts  in  the  declaration:  but  the  court  instructed  the 
jurv  that  it  did  prove  and  support  the  fifth  count:  the 
defendants  then  moved  the  court  to  instruct  the  jury  that 
die  writ  bears  date  February  10th  1799,  and  that  no  as- 
sumption of  the  testator  being  proved  after  the  settle- 
ment, the  plaintiff  is  barred  by  the  act  ofiimitations ;  but 
the  court  instructed  them  that  from  the  whole  testimony 
'  the  j^intiffs  were  not  barred.  The  defendants  then  moved 
the  court  to  strike  every  item  out  of  the  account  which 
bore  date  more  than  five  years  before  the  testator's  death, 
which  was  in  December  1794  or  January  1795,  which  the 
court  refused  to  do.  To  each  of  their  decisions  an  exception 
was  taken — ^The  plaintiffs  then  further  proved  that  after  the 
death  of  the  testator,  and  the  qualification  of  the  defendants, 
as  executors,  they  compared  the  books  of  their  testator  with 
the  plaintiff's  account  said  found  the  account  to  cotrespond^ 
and-this  being  all  the  evidence  the  defendants  moved  the 
court  to  sign  the  bill  of  exceptions  (in  which  all  the  above 
matters  are  stated)  which  was  done  accordingly.  There 
was  a  verdict  and  judgment  for  the  plaintiffs — ^from  which 
there  was  an  appeal  to  the  District  Court  of  Petersburg^ 
where  the  same  was  reversed,  and  the  cause  retained  there 
for  a  new  trial  which  was  had,  and  a  verdict  and  judgment 
there,  also,  for  the  plaintiffs,  from  which  there  is  an  appeal 
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to  this  court.     I  shall  consider  the  exceptions  taken  in  the  Kovbubek, 
County  Court.  1807. 

1.  The  testimony  of  Jame^  Campbell^  is  objected  to  as  ^--y— ^ 
not  proving  any  of  the  five  counts  in  the  declaration.  Now     ^i^n    * 
that  testimony  must  be  taken  in  conjunction  with  Daniel    Executor 
Fisher^a  letter,  and  the  account  exhibited  and  settled  by      a^aintt 
himself  and  Mr.  Wheeler^  after  an  examination  of  the    I>u«caw  & 
items  both  of  debit  and  credit  in  the  presence  of  the  par-  ^"•"■^*'*- 
ties ;  and  so  taken,  in  my  opinion  was  proper  evidence  to 

be  admitted  to  prove  ever}^  count  in  the  declaration.  For 
there  is  a  wide  distinction  between  a  debt  arising  from  an^ 
award;  as  where  a  man  has  an  uncertain  claim  against 
another  for  damages  in  consequence  of  a  tort— and  a  debt 
subsisting  before  the  reference  to  arbitrators,  but  made 
certain  and  conclusive  by  their  award,  as  in  the  present 
case ;  where  the  obligation  of  the  father  to  pay  for  the 
board  and  clothing  of  his  infant  son,  whom  he  had  in  a  ^ 

special  manner  procured  the  plaintiifs  to  recei^'einto  their 
store,  upon  the  same  terms  as  they  had  received  the  son 
of  another  friend,  was  to  all  intents  and  purposes  as  bind- 
ing upon  him  before  the  reference,  as  after  the  settlement 
made  by  the  referees.  Daniel  Fisher^s  own  letter  states 
no  other  objection*  to  their  accounts,  which  had  been,  as 
appears  from  that  letter,  in  other  respects  settled.  There 
was  therefore  no  ground  for  the  objection  to  CampbelPs 
testimony,  which  was,  I  think,  very  properly  admitted. 

2.  The  second  objection  is,  that  the  court  instructed  the 
jury  that  upon  the  whole  testimony  the  account  is  not 
barred  by  the  statute  of  limitations.  If  the  bill  of  excep- 
tions had  stopped  here,  and  it  had  not  afterwards  appeared 
that  other  evidence  was  offered  to  the  jury,  viz*  that  since 
the  testator's  death  the  executors  had  compared  the  account 
proved  by  Campbell^  with  their  testator's  books^  and  found 
it  to  correspond  therewith,  I  should  have  thought  this 
exception^ato/.  But  we  are  not  to  garble  a  bill  of  excep- 
tions, and  to  consider  each  point  in  it,  as  if  the  jury  had 
been  instantly  sent  from  the  bar,  and  had  found  a  verdict 
accordingly — ^but  we  are  to  take  the  whole  matter  therein 
stated  together^  and  taking  this  latter  piece  of  testimony 
with  the  former;  and  considering  that  from  the  date  of 
the  last  item  in  the  account  to  the  day  of  the  emanation  of 
the  writ,  was  exactly  one  month  only,  over  five  years;  and 
that  the  testator  lived  twelve  months,  or  near  it,  after  the 
date  of  that  item,  the  jury  might  well  presume  that  entry  in 
the  testator^s  own  books  to  have  been  made  within  the  five 
years,  and  were  warranted  also  in  presuming  such  an  entry, 

4  F 
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KovsMBSB,  as  an  assent  to  the  justice  of  the  account,  and  a  dircctioii 
180r.      to  his  executors  to  pay  it.     For  jurors  arc  not  bound  to 

*~V '  draw  strict  conclusions  only,  from  facts,  but  may  and 

r  8BBE*s     owght  to  d^w  ^^^^  ^^S^^  conclusions  from  them  as  may 

Executor     contribute  to  the  advancement  of  justice.  Taking  then  this 
agaitut      last  piece  of  testimony  with  what  had  preceded;  and  con- 

Du.>iCAN  fc  aidering  the  jury  as  acting  under  the  court's  instruction 

Tu»»»wLL.  ^^^  ^^  ^^^^^  evidence  together,  and  not  piece  meal,  I 
incline  to  think  the  objection,  which  would  otherwise 
have  been  fatal,  is  cured. 

3.  The  third  exception  to  the  court's  opinion  is,  because 
they  did  not  strike  out  every  item  in  the  account  the  date 
of  which  was  five  years  previous  to  the  testator's  death, 
pursuant  to  the  act  of  1792,  c.  92,  5,  56.  But  that  clause 
relates  to  open  accounts,  only.  It  was  a  necessary  and 
proper  provision  to  guard  against  the  numerous  claims 
which  have  heretofore  been  brought  against  the  estate  o{ 
persons  deceased,  upon  such  accounts.  But  here  was 
evidence  of  an  actual  settlement  between  the  parties 
within  one  year  before  his  death.  I  therefore  think  the 
court  very  properly  rejected  the  motion*  And  upon  the 
rvhole^  that  the  judgment  of  the  County  Court  was  sub- 
stantially right.  Consequently  that  the  District  Court 
erred  in  reversing  it-— and  for  that  cause  the  judgment  of 
reversal  ought  itself  to  be  reversed,  and  the  judgment  of 
the  County  Court  affirmed — The  last  judgment  of  the 
District  Court  is  uimecessary,  under  this  view  of  the 
subject,  to  be  discussed. 

Judge  Roane.  The  issue  joined  in  this  cause  being 
upon  the  plea  of  non  assumpsit  by  the  testator  within  five 
years,  the  admission  of  Gholson^s  testimony  proving  re- 
peated promises  by  the  executor  in  the  years  1788  and 
1789,  in  order  to  take  the  case  out  of  the  statute,  was 
clearly  erroneous.  On  this  ground  '^alone  the  judgment 
of  the  District  Court  must  be  reversed ;  and  it  is  unne- 
/  cessary  to  decide  absolutely  upon  the  other  points  made 

by  the  bill  of  exceptions  in  the  District  Court:  I  will, 
lK)wever,  state  my  present  impressions  respecting  them. 

With  respect  to  the  letter  of  Fisher  and  tJie  deposition 
of  Campbell,  I  am  not  at  present  prepared  to  say  that 
they  were  not  admissible  under  the  fifth  count  in  the 
declaration;  the  insimul  computassent.  The  cause  of 
action  arose,  independently  of  the  reference  to  Campbell 
and  Wheeler,  and  that  reference  wks  only  to  adjust  a  dis- 
puted item.    The  parties  accounted  together,  in  relation 
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to  that  item,  but  in  so  doing  they  agreed  to  call  in  third  Novbmbsi^ 
persons  to  state  the  account  between  them.     On  the  au-       180f 
thprity  of  a  passage  in  Buller  129,  I  think  it  is  not  neces-  ^^  '  y      ^ 
sary  that  both  the  parties  should  personalty  account  to-     Fj,H,«»g 
gether  in  order  to  maintain  this  action:  but  the  evidence     Executor 
in  this  case  shows  that  both  parties  were,  at  times,  present  .-ufgauut 
at  the  settlement,  and  that  Daniel  Fisher  appeared  satisfied   ]^'"»<^^''  * 
therewith.    There  can  be  no  pretence  that  the  defendants      *'*"■■*'«- 
could  have  been  surprized  with  this  evidence,  because  as 
well  the  account  exhibited  in  the  County  Court  as  that 
exhibited  in  the  District  Court  refer  to  the  item  in  ques- 
tion SiS  having-  been  settled  by  Campbell ;» said  it  was  also 
proved  in  the  trikl  in  the  County  Court  that  an  account 
exactly  corresponding'  therexvith  was  stated  on  the  books 
of  the  testator:  the  defendants  were  therefore  sufficiently 
apprized  that  this  testimony  would  be  exhibited. 

With  respect  to  the  last  point  made  in  the  bill  of  excep- 
tions, respecting  the  expunging  of  all  items  of  more  than 
five  years'  standing  before  the  testator's  death«-*-I  am  not 
satisfied  that  the  decision  in  the  case  of  Gaskins  Vm  The 
Commonxvealth^  (1  Call,  194,)  would  warrant  its  being 
done  in  the  case  before  us.  That  limitation  of  time  had 
run  out,  in  relation  to  many  of  the  items  in  the  account 
prior  to  the  passage  of  the  act,  and  whereas,  before  the 
passage  of  the  act,  it  depended  on  the  will  of  the  defend- 
ant to  plead  the  statute,  (a  defence  often  not  resorted  to,) 
it  became,  after  this  act  was  passed,  imperiously  the  duty 
of  the  court  to  expunge  the  items.  This  would  seem  t<$ 
aifect  the  existing  rights  of  the  plaintiffs,  and,  perhaps, 
bring  this  case  within  the  reason  of  the  decision  in  EUi- 
otfs  ei^ecutor  v.  Lyell;  (3  Call,  268,)  upon  this  point, 
however,  I  have  formed  no  conclusive  opinion- 

The  County  Court  also  erred  in  their  judgment.— *In 
the  trial  there,  the  defendant  moved  the  court  to  instruct 
the  jury,  that  as  the  writ  bore  date  the  10th  of  February 
1799,  and,  as  no  assumption  by  Daniel  Fisher  vr^  proven 
after  the  settlement  by  Campbell^  (which  was  before  the 
1st  of  January  1794,)  the  demand  was  barred  by  the  act 
of  limitations ;  but  the  court  instructed  the  jury  on  the 
contrary,  that,  from  the  whole  testimony  before  them  the 
demand  was  not  barred. 

There  was  no  testimony  before  them  wluch  warranted 
such  an  opinion.  The  plaintiffs,  it  is  true,  proved  that, 
after  the  testator's  death,  his  books  were  conipared  with 
the  account  and  found  to  correspond,  and  this  is  stated, 
(together  with  other  evidence  not  pertinent  to  tl^is  point,) 
to  be  ALL  THE  TESTIMONY  exhibited  in  the  cause;-— but 
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Kpvbmbev,  this  last  testimony  certainly  does  not  prove  an  assumption 
ISOr.       by  the  testator  within  five  years  from  the  time  of  smn^g; 

V.i..-Y — ^    ^c  writvunless  the  plamtifFs  had  further  proved  that  tUs 

entry  was  made  within  the  limitation  aforesaid*    It  magr 

Executor    ***^^  ^^^  made,  for  anything  that  appears,  more  than  five 

ttgainM*      years  before  the  suing  of  the  writ;  and,  if  the  fact  be 

DvNCAN  ft  .otherwise,  it  is  the  fault  of  the  plaintiff  that  be  did  not 

Tv»ii»uLL.  show  it;— but,  on  the  contrary,  the  court  has  admitted 
that  no  assumption  was  proven  ajier  the  settlement  bjr 
CampbelU  it  was  proved  in  the  trial  before  the  District 
Court  that  the  tesutor  had  died  more  than  five  years  before 
the  date  of  the  •writ,  viz.  in  January  1794«  It  is  tnie 
that,  in  the  trial  before  the  County  Court,  (whose  judg* 
ment  I  am  now  examining,)  it  is  stated  in  the  bill  of  ex* 
ceptions  that  this  death  was  proved  to  have  taken  place 
in  December  1794  or  January  1795;  but  this  may  possibly 
be  a  mistake,  and  may  have  arisen  from  the  probat  of 
Daniel  Fisher^s  will  having  been  previously  shown  to 
have  taken  place  at  the  lastmentioned  period,  viz.  in 
January  1795.  This  is  the  only  grround  whereon  to 
reconcile  the  conflicting  opinions  of  the  two  courts  as  to 
the  point  in  question.  But  be  this  matter  as  it  may,  if  the 
entiy  in  the  testator's  books  is  relied  on  to  take  the  case 
out  of  the  statute,  that  entry  should  have  been  shown  to 
have  been  made,  or  acknowledgedy  within  five  years  before 
the  date  of  the  writ. 

It  is  said  that  the  jury  should  have  been  permitted  to 
infer  an  assumption  within  five  years,  from  the  mere  ex* 
istence  of  the  entry  in  Daniel  Fisher^ s  books.  While  this 
position  is  not  admitted,  because  the  jury  ought  to  have 
had  some  evidence  of  an  assumption  within  five  years^ 
the  County  Court  certainly  erred  in  undertaking  to  say, 
and  instruct  the  jury,  that,  from  this^  or  any  other  evidence 
ih  the  cause,  the  demand  was  not  barred. 

My  opinion,  therefore,  is  that  both  judgments  be  re- 
versed. 

Judge  Fleming.  There  can  be  no  doubt,  I  think,  that 
the  District  Court  erred  in  permitting  evidence  to  go  to 
the  jury  to  prove  an  assumpsit  of  the  executor  in  an  acdon 
founded  on  the  assumpsit  of  his  testator;  the  assumpsit  of 
the  former  being  no  part  of  the  issue  between  the  parties* 
This  seems  sufficient  error  for  reversing  the  judgment  of 
the  District  Court. 

With  respect  to  the  judgment  of  the  County  Court,  it 
seems  tome  that  the  fifth  count  in  the  declaration  is  well- 
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supported  by  the  evidence,  and,  therefore,  the  objection  Notsmbk% 
of  the  defendant's  counsel  that  the  testimony  did  not  main-      1807. 
tain  a  single  count  is  unfounded:  nor  did  the  court  err  in  ^      V     '  * 
refusing  to  expunge  every  item  in  the  account  of  more    FjgBi|i>, 
than  five  years'  standing;  because  the  testator,  not  long     Executor 
before  his  death,  by  his  letter  of  the  16th  of  November      agai$ut 
1 793,  acknowledged  that  he  had  settled  his  accounts  with  ^^^^^^^^^ 
the  plainti£Fs,  and  complained  of  no  article,  except  that  he 
thought  himself  overcharged  with  the  board  and  other 
expenses  of  his  son  yohn  Fisher^  who  had  lived  in  the 
store  of  the  plaintiffs,  which  he  submitted  to  the  arbitra* 
ment  of  Messrs*  Campbell  and  Wheeler^  or  their  umpire* 
But  it  appears  to  me  that  the  County  Court  erred  in  having 
instructed  the  jury  that,  *^  from  the  whole  testimony  before 
^*  them,  the  demand  of  the  plaintiffs  was  not  barred  by 
**  the  Act  of  Limitations ;"  which  I  conceive  to  have  been 
an  improper  interference,  and  an  infringement  on  the  privi- 
leges of  the  jury,  whose  right  it  was  to  judge  of  the  su£Gi- 
ciency  or  insufficiency  of  the  evidence  adduced  to  establish 
any  fact  or  facts  in  issue  before  them ;  the  province  of  the 
court  being  to  see  that  all  proper  evidence  offered  (and 
none  otherj  be  submitted  to  their  consideration ;  without 
saying  what  effect  such  evidence  ought  to  have  in  the 
cause. 

The  OPINION  of  the  court  is  that  the  judgment  of  the 
District  Court  is  erroneous  in  permitting  the  deposition 
of  John  Ghohon  to  go  as  evidence  to  the  jury,  to  prove 
an  assumpsit  of  John  Fisher  one  of  the  executors  of 
Daniel  Fisher;  because  an  assumpsit  of  an  execvitor  can- 
not be  given  in  evidence  on  the  trial  of  an  issue  on  the 
assumpsit  of  his  testator  within  five  years. 

The  judgment  is  therefore  to  be  reversed  and  annulled, 
and  this  court  proceeding  to  give  such  judgment  as  the 
said  District  Court  ought  to  have  given,  a  majority  of 
the  court  is  of  opinion  that  the  County  Court  erred  in 
instructing  the  jury  that,  **from  the  whole  testimony  be- 
^^  fore  them  the  demand  of  the  appellees  was  not  barred 
"  by  the  Act  of  Limitations ;"  as  the  sufficiency  of  the 
evidence  ought  to  have  been  left  wholly  to  the  considera- 
tion of  the  jury. 

The  judgment  of  the  County  Court  is  also  to  be  rever- 
sed with  costs,  and  the  cause  remanded  to  the  said  Dis- 
trict Court  for  a  new  trial  to  be  had  therein,  with  directions 
that  no  instruction  is  to  be  given  to  the  jury,  on  such 
trial,  respecting  the  sufficiency  or  insufficiency  of  the 
evidence. 
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NovBMDEB,  Wise  agaitist  Craig. 

1807. 

The  sole  question  raised  in  this  case  was,  whether  the 
Bill  for  resti-  ^^i^duct  of  the  parties  in  the  original  transaction,  which 
tution  of  a  gave  rise  to  the  present  suit,  was  such,  as  to  bring  them 
sum  of  mo-     within  the  operation  of  the  maxim,  in  part  delicto  potior 

^rtiSits?'  ^**  ^^'''^'^'^  defendentis. 

•which  the  *         Adam  Craig^  claiming,  as  the  adminintrator  o{  Francis 
vendor  had     Graves^  and  as  jointly  interested  with  him  in  the  original 
"^iP^th  ^*d     P*"'ch^sc,  and  as  his  assignee  of  the  other  moiety,  the 
fendantreUed  benefit  of  a  contract  entered  into  by  the  said  Graves  with 
oa  the  mas-    a  certain  ^ohn  Wise  of  Alexandria,  filed  his  bill  in  the 
iin,  *•  in  pari  j^te  High  Court  of  Chancer)',^  in  which  he  stated  that  a 
egtcM^tia^'  certain  Windsor  BrownhtXn^  entitled  to  a  certificate  from 
fauientU:*'     the  commonwealth  of  Virginia^  for  £  1260,  with  interest, 
the  money      on  account  of  military  services,  died  intestate  and  without 
T^h^^fmA    **^"^»  that  y antes  Latvrason  took  administration  on  his 
ed,  there  not  ^state^  sold  the  claim  to  Wise^  and  gave  him  a  power  of 
being,  as  be-  attorney  dated  the  t2th  of  May  1791,  authorizing  him  to 
tween  the       receive  miy  debts^  dues  or  demands  of  any  nature  due  to 
defendant*      '^^  estate  of  Windsor  Brorun ;  that  Wise  had  previously 
par  delictum,  purchased  of  Robert  Doughertij  the  supposed  heir  at  law 
of  Windsor  Brown  all  his  right  to  this  claim,  and  had 
leceiyed  from  him  a  power  of  attorney,  dated  the  27th  of 
December  1790,  authorizing  him  to  receive  it;  that  on  the 
16th  day  of  May  1791  Wise  sold  the  claim  to  Craig  and 
Graves  for  ;^600,  which  sum  was  advanced  by  Craigy  and: 
paid  to  Wise  by  Graves ;  and  by  an  indorsement  on  the 
power  of  attorney  from  Dougherty^   Wise  directed  the 
certificates  to  be  delivered  to  their  agent ;  that  this  in- 
dorsement being  without  a  date,  the  auditor  {John  Pen- 
dleton)  refused    to   deliver  the  certificates,   whereupon 
^i^^on  the  23d  of  May  1791,  addressed  a  letter  to  him, 
which  was  duly  authenticated,  informing  him  that  the 
indorsement  had  been  made  on  the  16th;  that  Wisehzr 
ving  refused  or  neglected  to  pay  to  Lawrason  or  Dough- 
erty the  consideration  agreed  to  be  g^ven  for  the  said 
claim,  Lawrason  on  the  21st  of  May  1791,  executed  a 
second  power  of  attorney  to  Dougherty  authorizing  him 
to  draw  the  certificates  for  the  whole  amount  of  the  claim^ 
and  Dougherty  on  the  same  day  executed  a  similar  power 
to  Robert  PoUard^  in  both  of  which  all  former  powers  of 
attorney  were  revoked;  that  P(0//tzr J  on  the  23a  ()f  May 
1791,  received  certificates  for  the  principal  of  Windsor 
BroxmCs  claim  amounting  to  ;^1260,  and  interest  equal 
to  ;^ 581  14:  that  Graves  having  instituted  a  suit  in  his 
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Craig. 


own  name  against  Wise  and  yease  Sims^  whom  he  charged  November, 
as  being  interested  in  the  transaction,  and  being  indebted  1807. 
to  the  complainant  {Craig)  in  a  much  larger  sum,  trans- 
ferred the  whole  claim  to  him;  and  shortly  afterwards, 
dying  intestate,  the  complainant  took  administration  on 
his  estate.  It  was  further  stated  that  IVise  in  the  year 
ir92,  went  to  Ireland,  where  he  purchased  from  the  re- 
maining heirs  of  Windsor  Brown,  for  a  mere  trifle,  the 
whole  of  their  claim  to  his  estate,  and  actually  obtained  a 
decree  against  Leavrason  his  administrator,  in  September 
1796,  for  S5387  57,  besides  interest,  in  consequence  of 
which  he  was  further  bound  to  compensate  the  plaintiff 
for  the  money  advanced,  either  in  the  certificates  or  their 
value,  or  by  a  return  of  the  ;f  600  with  interest.  The  bill 
prays  for  a  discovery  and  for  general  relief. 

The  answer  of  Wise  admits,  in  substance,  the  sale  to 
Graves  and  the  payment  of  the  purchase  money;  but  says 
that  Graves  was  a  great  speculator  and  knew  full  well  the 
amount  to  which  Windsor  Brown  was  intitled,  of  which  he 
(Wise)  was  entirely  ignorant;  that  before  he  sold  to  Graven, 
a  certain  David  Finley  in  behalf  of  James  Dykes  offered 
him  ;^650,  for  the  powers  of  attorney  of  Lawrason  and 
Dougherty^  if  he  would  guaranty  their  sufficiency,  but  he 
refused;  and  Dykes  was  allowed  time  to  ascertain  their 
sufficiency;  that  Graves  was  perfectly  satisfied  with  the 
powers  of  attorney,  "  expressed  great  anxiety  to  get  the 
better  of  Dykes  in  the  bargain,  that  he  might  disappoint 
the  young  speculators,"  and  that  he  told  him  "  he  knew 
*^  not  whether  the  powers  were  good  or  bad,  that  he  sold 
"  them  just  as  they  were ;  if  they  were  good.  Graves 
**  would  be  benefitted  by  them:  if  they  were  bad,  he  must 
**  lose  what  he  had  paid  for  them,  and  that  Graves  agreed 
**  to  purchase  them  in  that  way ;  and  the  bargain  was  con- 
**  eluded  upon  those  terms ;''  that  the  form  of  the  indorse- 
ments was  prescribed  by  Graves  himself;  and  on  one  of  the 
powers  of  attorney  a  blank  was  left  to  insert  the  name  of 
some  person  other  than  Graves,  as  he  could  not  appear  in 
Richmond;  that  if  Graves  had  applied  in  time  he  might 
have  drawn  the  certificates,  but  having  neglected  to  do  so, 
Lawrason  and  Dougherty  sold  the  claim  to  Dykes  and 
Finleyt  the  agents  of  Pollard,  and  executed  a  power  of 
attorney  to  the  latter;  that  when  he  obtained  the  power 
of  attorney  from  Lawrason  on  the  12th  of  May  1791,  he 
had  purchased  of  Dougherty  his  whole  claim  to  Windsor 
BrowrCs  estate;  and  that  aldiough  he  went  to  Europe  iu 


580  SUPREME  COURT  OF  APPEALS. 

KovxMBEBy  19^92,  and  obtained  a  power  of  attorney  from  the  remain- 
1807*      ing  heirs  o(  Windsor  BrowTij  it  was  merely  to  authorise 
*— V"— '  him  to  recover  the  estate  to  which  they  were  entitled,  Ymt 
Wise       that  he  did  not  purchase  any  interest  in  it. 

againtt 

CsAio.  The  answer  of  yease  Simms  declares  that  he  was  a  dis* 

interested  negotiator  between  WUe  and  Graves^  and  no 
ways  interested  in  the  transaction ;  that  Dixies  and  Graoes 
both  came  to  Alexandria  to  purchase  the  claim,  well 
Jmowinifi;  its  amount  and  value;  that  Dykes  offered  £SSO 
for  it,  if  Wise  would  guaranty  the  powers  to  be  sufficient; 
but  Wise  refused,  and  it  was  finally  agreed  that  Dykes 
should  have  time  to  send  to  Richmond,  in  order  to  ascer- 
tain whether  the  powers  were  sufficient  or  not*  Grctoes 
finding  that  the  bargain  was  progressed  so  far,  procured 
from  Simms  who  was  the  bar-keeper  of  Wise  and  who 
transacted  most  of  his  business,  a  sight  of  the-powers  of 
attorney:  he  declared  them  sufficient,  and  gave  f^^OO  for 
them  ^^  taking  them  upon  his  own  responsibility,  it  being 
**  distinctly  understood  that  Wise  was  not  to  refund  the 
^^  purchase  money  in  case  the  powers  proved  insufficient; 
•*  that  Graves  bought  the  said  powers  for  better  for  worse, 
^  taking  upon  himself  the  risk  of  their  sufficiency,  and 
^^  exempting  Wise  from  all  liabilit}'-  in  case  they  did  not 
**  prove  sufficient.'' 

The  deposition  of  Jesse  Simms  was  also  taken  at  the  in- 
stance of  Wise^  saving  all  just  exceptions,  &c.  It  further 
proved  that  Graves^  during  the  treaty,  declared, "  if  Wise 
**  would  not  take  the  jf  600,  he  would  go  and  offer  that 
^  sum  to  the  administrator  of  IVindsor  Braivjij  and  get 
"  another  power  of  attorney  revoking  his." 

It  was  proven  by  the  deposition  of  Lawrason^  that  in 
the  year  1791,  Wise  informed  him  that  he  had  been  to 
Richmond  and  discovered  a  debt  of  about  40  or  ^50  due 
to  Windsor  Brown  from  a  gentleman  in  that  place,  and 
intending  to  return  in  a  few  days,  if  he  would  give  him  a 
power  of  attorney  he  would  collect  it;  that  he  gave  Wise 
a  short  power  of  attorney  to  enable  him  to  collect  the 
money  from  the  supposed  debtor.  The  power  of  attorney 
(whidi  is  set  out)  authorizes  Wise  to  ^*  receive  any  debt 
^^  or  debts,  dues  or  demands  of  any  nature  or  kind  soever, 
**  which  may  be  due  to  the  estate  of  Windsor  Broron;^^ 
that  at  the  time  of  making  the  power  of  attorney  he  did 
not  know  that  his  intestate  was  entided  to  one  shilling 
irom  the  publick;  and  nothing  on  that  subject  ever  passed 
between  him  and  Wise^  who  had  no  right  to  transfer  that 
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instrument  to  any  person;  and  the  first  intimation  he  had  Novem»«b, 
of  IVise^s  having  purchased  the  claim  of  Dougherty  was  1807. 
when  Graves  and  Dykes  came  to  Alexandria  for  the  pur- 
pose of  buying  it,  when  a  certain  David  Finley  informed 
him  that  Dougherty  had  sold  his  claim  to  Wtse  for  one 
hundred  pounds,  for  which  he  had  offered  ;f  650:  finding 
that  Wise  had  taken  a  most  **  Jiagrant  advantage^^  of 
Dougherty  who  was  an  ignorant  man,  fond  of  liquor,  and 
easily  imposed  upon,  he  permitted  him  to  sell  it  again. 
.  He  accordingly  executed  a  power  of  attorney  to  Dough' 
erty  who  executed  one  to  Dykes  and  Fi?iley;  that  he  knew 
nodiing  of  the  negotiation  between  Graves  and  Wise  or  he 
would  have  interfered  immediately  and  put  a  stop  to  it  by 
asserting  his  right.  He  confirmed  the  charge  in  the  bill 
that  Wise  went  to  £urope  in  the  year  1792,  and  procured 
powers  of  attorney  from  the  remaining  heirs  of  Windsor 
BrowHy  in  virtue  of  which  he  had  instituted  a  suit  against 
him  and  obtained  a  decree  for  iSSS7  55^  besides  interest. 

Several  other  witnesses  proved  the  transaction  to  have 
been  apparendy  fair  on  the  part  of  Graves;  who  seemed 
to  be  highly  pleased  with  his  bargain,  and  that  he  had 
given  what  was  then  deemed  the  market  price  of  the  cer- 
tificates. No  evidence  was  adduced  of  Wise^s  having  paid 
any  consideration  to  Laxurason^  whose  deposition  as  to 
the  mode  in  which  Wise  acquired  the  power  of  attorney 
from  him  remained  unimpearhed ;  but  it  was  proved  that 
TVise  introduced  to  Dougherty  the  subject  of  his  claim  on 
Windsor  BrowTi*Sj  by  asking  him  "  what  he  thought  of 
"  taking  £  100  for  a  thing  which  he  never  heard  tell  of, 
"  and  which  he  never  might,"  and  purchased  it  for  £  100, 
to  be  paid  when  the  claim  should  be  collected.  It  als^ 
appeared,  in  evidence,  that  although  Wise  had  obtained  a 
decree  against  Lawrason  for  the  sum  mentioned  in  the 
bill  and  in  his  deposition,  yet  that  he  acted  merely  under 
the  powers  of  attoniey  from  the  heirs  of  Windsor  Broxvn 
in  Ireland,  and  had  paid  over  to  them  all  the  monies  col- 
lected from  Ijawrason  by  virtue  of  the  decree. 

On  a  hearing,  in  June  1802,  the  Chancellor  dismissed 
the  bill  as  to  Jesse  Simms^  and  decreed  "  that  Wise  should 
•*  pay  the  complainant  £  600  received  from  him  by  Wise 
*'  for  what  he  had  not  power  to  dispone^  and  what  the 
"  buyer  did  not  obtain,  with  interest,  &c."  From  which  dc* 
cree  an  appeal  was  taken  to  this  court* 
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jr»TBMBBB»       J3isn/y  for  the  appellant,  relied  in  argument,  wholly  upon 
180r«       the  position,  that  a  court  of  equity  will  not  decree  €hc 
^"  ■  V     '^    restitution  of  money  paid  on  a  contract,  where  the  parties 
WitE       ^  ^^^^  contract  are  in  pari  delicto^     Where  men  have 
9gein9t      heen  relieved  from  the  effects  of  illegal  or  fraudulent  con- 
C«Aid.      tracts,  it  has  been  on  the  ground  that  the  party  seeking  relief 
was  not  equally  ^^ilty;  as  in  the  case  of  a  recovery  for 
money  paid  under  a  usurious  contract,  or  to  the  creditor 
of  a  bankrupt  to  induce  him  to  sign  a  certificate;  in  both 
which  cases  the  pressure  of  the  borrower's  or  bankrupt's 
situation  excepted  them  from  the  operation  of  the  rule. 
(m)  Ante  S3.       In  the  important  case  of  Austin  v.  lVinston^{a)  tfaou^ 
there  was  some  division  in  the  opinion  of  the  court,  yet 
all  agreed  there  had  been  a  fraudulent  combinatioo  in 
both.     The  Judge  who  did  not  carry  his  opinion  as  £ar  as 
•ome  of  the  others,  laid  down  the  following  nde ;  **  The  doc- 
**  tr|ne  I  subscribe  to*  is  this,  that  in  cases  of  equal  frauda 
*^  committed  against  third  persons,  (I  mean  where  the 
^^  parties  thereto  are  equally  guilty,)  although  such  frauds 
*^  operate  ho  injury  to  the  rights  of  such  third  persGns^  and 
^  create  no  righU  in  favour  of  the  parties  thereto,  yet  in 
^  that  case  possession  stands  for  the  right ;  and  tliat  one 
*^  volunteer  in  such  fraud,  may,  as  against  his  equalhf 
<l)  See  in       ^  g^Hty  companion^  retain  any  advantage  he  has  gained«''(6) 
Judge  There  is  nothing  in  Graves^s  situation  to  exclude  mm 

RoAHB'i        from  the  benefit  of  the  general  rule. — In  1791,  ff^ise^  viio 
^        ^  .  "  had  previously  for  a  mere  trifle,  purchased  of  Doug-heri^y 
the  supposed  heir  of  If'indsor  Browriy  all  his  claim  to  die 
estate  of  his  ancestor,  fraudulently  obtained  from  lunst^ 
son  the  administrator  of  fFindsor  Brown^^  general  power 
of  attorney,  under  the  pretext  of  collecting  some  money 
which  he  said  was  due  to  the  estate  of  fVindsor  JSraum 
from  a  gentleman  in  Richmond.     Lmvrason  was  t€)tally 
ignorant  of  the  claim  against  the  commonwealth  for  the 
military  services  of  his  intestate ;  and  nothing  passed  be- 
tween him  and  ff^ise  on  the  subject.     If  it  was  unuduleiit, 
immoral,  and  unjust  in  ^ise  to  attempt  to  sell  those  certi- 
ficates in  which  he  had  no  right  or  interest,  and  for  recei- 
"ving  which  he  had  no  power ;  it  was  equally  so  in  Grancs 
to  endeavour  to  get  possession  of  them*,  with  a  full  know^- 
ledge  that  ff^ise  had  no  power  to  dispose  of  them*  AU  tli« 
papers  were  submitted  to  Graves:  the  power  of  attorney 
from  Lawrason^  upon  the  face  of  it,  shows  that  Wi^e  had. 
no  power  to  draw  or  to  sell  certijtcaiea  s  and  there  is  full 
evidence  that  Graves  knew  it :  for,  during  the  treaty^  fate 
endeavoured  to  intimidate  Jyise  into  a  sale  by  telling  kinm« 
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that  if  he  would  not  accede  to  his  offer  of  £GOO^  he  would  KoTBmsB« 
go  and  ofier  that  sum  to  Lawrason^  who  was  then  living  1807* 
in  Alexandria,  and  get  another  power  of  attorney  revo- 
king his.  He  entered  into  a  negotiation  with  Wise  for 
the  purpose  of  obtaining  those  certificates,  paid  him  £  600| 
knowing  that  he  had  no  right  to  sell,  and  carefully  con- 
cealed the  transaction  from  Dougherty  and  Lawrason  who 
were  both  on  the  spot ;  but  who,  getting  notice  of  it,  de- 
feated his  projects  by  selling  to  others.  C5n  what  principles 
of  law  or  equity  can  he  ask,  from  a  court,  restitution  of 
his  money?  Wise  had  been  offered  ^^650  for  the  same 
papers,  by  other  speculators.  They  both  knew  that  if 
application  were  made  to  Latvrason  for  more  specifick 
powers,  the  whole  business  would  have  exploded,  and 
they  would  have  been  defeated  in  their  views.  They 
therefore,  both  concluded  that  it  was  best  to  close  the 
contract* 

Call  fmd  Randolph^  for  the  appellee,  contended  that  the 
principle  on  which  Mr.  Hay  solely  rested  his  argument, 
had  no  application  to  the  present  case,  ^i^^had  purcha- 
sed of  Dougherty  the  only  heir  at  law  of  Windsor  Brown 
known  in  this  country,  his  claim  to  the  estate  of  his  an- 
cestor, for  a  less  sum  than  it  was  worth ;  and  concealing 
his  views  from  Lawrasoriy  he  fraudulently  obtained  from 
him  a  power  of  attorney  sufficiently  extensive  in  its  ope- 
ration to  authorize  the  drawing  of  this  claim ;  for  it  appears 
.&at  the  only  objection  of  the  auditor  was,  that  the  indorse- 
ment was  without  a  date.  This  was  a  fraudulent  transac- 
tion of  Wise  alone,  not  a  combination  to  injure  a  third 
person;  and  there  is  no  proof  that  Graves  knew  that  Wise 
had  practised  a.  fraud  on  Dougherty* 

An  attempt  has  been  made  to  znfeK  a  fraud  in  Graves^ 
because  from  the  face  of  the  papers  it  is  presumed  he 
must  have  known  that  Wise  had  no  right  to  sell  the  claim. 
This  is  reversing  the  rule.  Fraud  must  always  be  proved 
and  can  never  be  presumed. 

The  intimidation  held  out  by  Graves  to  Wise^  that  if  he 
did  not  let  him  have  the  papers,  he  would  go  to  Latvrason 
and  get  new  powers  revoking  his,  was  merely  the  lan- 
guage of  a  negotiatoi ;  he  was  endeavouring  to  make  the 
best  bargain  he  could.  But  admitting  that  Graves  had 
got  another  power  of  attorney  from  Lawrason^ — ^although 
it  might  have  availed  him  at  law,  yet  it  would  not  in 
equity:  for  knowing  the  right  of  Wi^^  he  would  havo 
been  a  mere  trustee  for  his  use,  and  a  court,  of  equity 
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as  an  assent  to  the  justice  of  the  account,  and  a  directioii 
to  his  executors  to  pay  it.  For  jurors  are  not  bound  to 
draw  strict  conclusions  only,  from  facts,  but  may  and 
ought  to  draw  such  legal  conclusions  from  them  as  may 
contribute  to  the  advancement  of  justice.  Taking  then  this 
last  piece  of  testimony  with  what  had  preceded ;  and  con- 
sidering the  jury  as  acting  under  the  court's  instruction 
upon  the  whole  evidence  together,  and  not  piece  meal,  I 
incline  to  think  the  objection,  which  would  otherwise 
have  been  fatal,  is  cured. 

3.  The  third  exception  to  the  court's  opinion  is,  because 
they  did  not  strike  out  every  item  in  the  account  the  date 
of  which  was  five  years  previous  to  the  testator's  death, 
pursuant  to  the  act  of  1792,  c.  92,  5,  56.  But  that  clause 
relates  to  open  accounts,  only.  It  was  a  necessary  and 
proper  provision  to  guard  against  the  numerous  daims 
which  have  heretofore  been  brought  against  the  estate  of 
persons  deceased,  upon  such  accounts.  But  here  was 
evidence  of  an  actual  settlement  between  the  parties 
within  one  year  before  his  death.  I  therefore  think  the 
court  very  properly  rejected  the  motion.  And  upon  the 
tvhole^  that  the  judgment  of  the  County  Court  was  «i6- 
stantially  right.  Consequently  that  the  District  Court 
erred  in  reversing  it — and  for  that  cause  the  judgment  of 
reversed  ought  itself  to  be  reversed,  and  the  judgment  of 
the  County  Court  affirmed — The  last  judgment  of  the 
District  Court  is  unnecessary,  under  this  view  of  the 
subject,  to  be  discussed. 

Judge  Roane.  The  issue  joined  in  this  cause  being 
upon  the  plea  of  non  assumpsit  by  the  testator  within  five 
years,  the  admission  of  GholsorCs  testimony  proving  re- 
peated promises  by  the  executor  in  the  years  1788  and 
1789,  in  order  to  take  the  case  out  of  die  statute,  was 
clearly  erroneous.  On  this  ground  '^alone  the  judgment 
of  the  District  Court  must  be  reversed;  and  it  is  unne- 
cessary to  decide  absolutely  upon  the  other  points  made 
by  the  bill  of  exceptions  in  the  District  Court:  I  will, 
lK)wever,  state  my  present  impressions  respecting  them. 

With  respect  to  the  letter  of  Fisher  and  tJie  deposition 
of  CampbeU^  I  am  not  at  present  prepared  to  say  that 
they  were  not  admissible  under  the  fifth  count  in  the 
declaration;  the  insimul  computassent.  The  cause  of 
action  arose,  independendy  of  the  reference  to  Campbell 
and  Wheeler^  and  that  reference  was  only  to  adjust  a  dis- 
puted item.    The  parties  accounted  together,  m  relation 
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to  that  item,  but  in  so  doing  they  agreed  to  call  in  third  VoYmuvtt^ 
persons  to  state  the  account  between  them*    On  the  au-       1807 
thority  of  a  passage  in  BtUler  129,  I  think  it  is  not  neces-  ^— *y^-«-^ 
sary  that  both  the  parties  should  personally  account  to-     Fx8hbr*8 
gether  in  order  to  maintain  this  action:  but  the  evidence     £zecutor 


auui 


in  this  case  shows  that  both  parties  were,  at  times,  present  .-^«' 
at  the  setdement,  and  that  Daniel  Fisher  appeared  satisfied  ^'"*<'^''  ^ 
therewith.  There  can  be  no  pretence  that  the  defendants  ''»*■'*•*- 
could  have  been  surprized  with  this  evidence,  because  as 
well  the  account  exhibited  in  the  County  Court  as  that 
exhibited  in  the  District  Court  refer  to  the  item  in  ques- 
tion as  having  been  settled  by  Campbell;*  and  it  was  also 
proved  in  the  tri&l  in  the  County  Court  that  an  account 
exactly  corresponding  therexvith  was  stated  on  the  books 
of  the  testator:  the  defendants  were  therefore  sufficiendy 
apprized  that  this  testimony  would  be  exhibited. 

With  respect  to  the  last  point  made  in  the  bill  of  excep- 
tions, respecting  the  expunging  of  all  items  of  more  than 
five  years'  standing  before  the  testator's  death— I  am  not 
satisfied  that  the  decision  in  the  case  of  Gaskins  Vm  The 
Commonxoealthy  (1  Call,  194,)  would  warrant  its  being 
done  in  tlie  case  before  us.  That  limitation  of  time  had 
run  out,  in  relation  to  many  of  the  items  in  the  account 
prior  to  the  passage  of  the  act,  and  whereas,  before  the 
passage  of  the  act,  it  depended  on  the  will  of  the  defend- 
ant to  plead  the  statute,  (a  defence  often  not  resorted  to,) 
it  became,  after  this  act  was  passed,  imperiously  the  duty 
of  the  court  to  expunge  the  items.  This  would  seem  td 
affect  the  existing  rights  of  the  plain tiifs,  and,  perhaps, 
bring  this  case  within  the  reason  of  the  decision  in  Elli^* 
otfs  ej^ecutor  v.  Lyell;  (3  Call,  268,)  upon  this  point, 
however,  I  have  formed  no  conclusive  opinion. 

The  County  Court  also  erred  in  their  judgment.— In 
the  trial  there,  the  defendant  moved  the  court  to  instruct 
the  jury,  that  as  the  writ  bore  date  the  10th  of  February 
1799,  and,  as  no  assumption  by  Daniel  Fisher  yirsis  proven 
after  the  setdement  by  Campbell^  (which  was  before  the 
1st  of  January  1794,)  the  demand  was  barred  by  the  act 
of  limitations ;  but  the  court  instructed  the  jury  on  the 
contrary,  that,  from  the  whole  testimony  before  them  the 
demand  was  not  barred. 

There  was  no  testimony  before  them  wluch  warranted 
such  an  opinion.  The  plaintiffs,  it  is  true,  proved  that, 
after  the  testator's  death,  his  books  were  compared  with 
the  account  and  found  to  correspond,  and  this  is  stated, 
(together  with  other  evidence  not  pertinent  to  this  point,) 
to  be  ALL  THE  TESTIMONY  exhibited  in  the  cause;— -1>ut 
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KovBMBEB,  this  last  testimony  certainly  does  not  prove  an  assomption 
180r.       by  the  testator  ivithtn  Jive  years  from  the  time  of  sui^g 

^..-Y** ^    the  writ,  unless  the  plaintiffs  had  further  proved  that  this 

entry  ivoj  made  within  the  limitation  aforesaid.    It  may 

Executor    ***^^  ^^^  made,  for  anything  that  appears,  more  dian  five 

again**      years  before  the  suing  of  the  writ;  and,  if  the  fact  be 

Dkncan  ft   otherwise,  it  is  the  fault  of  the  plaintiff  that  he  did  not 

TrawBULL.  jjjj^  i^. — ^but,  on  the  contrary,  the  court  has  admitted 
that  no  assumption  was  proven  after  the  setdement  hy 
Campbell,  it  was  proved  in  the  trial  before  ike  Disirict 
Court  that  the  testator  had  died  more  than  Jive  years  before 
the  date  of  the  -writ,  viz.  in  January  1794.  It  is  true 
that,  in  the  trial  before  the  County  Court,  (whose  judg* 
ment  I  am  now  examining,)  it  is  stated  in  the  bill  of  ex* 
ceptions  that  this  death  was  proved  to  have  taken  place 
in  December  1794  or  January  1795;  but  this  may  possibly 
be  a  mistake,  and  may  have  arisen  from  the  probat  of 
Daniel  Fisher*8  will  having  been  previously  shown  to 
have  taken  place  at  the  lastmentioned  period,  viz.  in 
January  1795.  This  is  the  only  ground  whereon  to 
reconcile  the  conflicting  opinions  of  the  two  courts  as  to 
the  point  in  question.  But  be  this  matter  as  it  may,  if  the 
entry  in  the  testator's  books  is  relied  on  to  take  the  case 
out  of  the  statute,  that  entry  should  have  been  shown  to 
have  been  made,  or  acknowledged^  within  five  years  before 
the  date  of  the  writ. 

It  is  said  that  the  jury  should  have  been  permitted  to 
infer  an  assumption  within  five  years,  from  the  mere  ex<- 
istence  of  the  entry  in  Daniel  Fisher^s  books.  While  this 
position  is.  not  admitted,  because  the  jury  ought  to  have 
had  some  evidence  of  an  assumption  within  five  years^ 
the  County  Court  certainly  erred  in  undertaking  to  say, 
and  instruct  the  jury,  that,  from  this^  or  any  other  evidence 
ih  the  cause,  the  demand  was  not  barred. 

My  opinion,  therefore,  is  that  both  judgments  be  re- 
versed. 

Judge  Fleming.  There  can  be  no  doubt,  I  think,  thsit 
the  District  Court  erred  in  permitting  evidence  to  go  to 
the  jury  to  prove  an  assumpsit  of  the  executor  in  an  action 
founded  on  the  assumpsit  of  his  testator;  the  assumpsit  of 
the  former  being  no  part  of  the  issue  between  the  parties* 
This  seems  sufficient  error  for  reversing  the  judgment  of 
the  District  Court. 

With  respect  to  the  judgment  of  the  County  Courts  it 
seems  tome  that  the  fifth  count  in  the  declaration  is  weU* 
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supported  by  the  evidence,  and,  therefore,  the  objection  Kotsmbe% 
of  the  defendant's  counsel  that  the  testimony  did  not  main-      1 S07* 
tain  a  single  count  is  unfounded:  nor  did  the  court  err  in  ^      y     -^ 
refusing  to  expunge  every  item  in  the  account  of  more     fuhbr's 
than  five  years'  standing;  because  the  testator,  not  long     Executor 
before  his  death,  by  his  letter  of  the  16th  of  November      ^gah*t 
1 793,  acknowledged  that  he  had  settled  his  accounts  with  ^^^^^^J^ 
the  plaintiflFs^  and  complained  of  no  article,  except  that  he 
thought  himself  overcharged  with  the  board  and  other 
expenses  of  his  son  yohn  Fisher^  who  had  lived  in  the 
store  of  the  plaintiffs,  which  he  submitted  to  the  arbitra- 
ment of  Messrs*  Campbell  and  Wheelery  or  their  umpire* 
But  it  appears  to  me  that  the  County  Court  erred  in  having 
instructed  the  jury  that,  ^^  from  the  whole  testimony  before 
^*  them,  the  demand  of  the  plaintiffs  was  not  barred  by 
^  the  Act  of  Limitations ;"  which  I  conceive  to  have  been 
an  improper  interference,  and  an  infringement  on  the  privi- 
leges of  the  jury,  whose  right  it  was  to  judge  of  the  suffi- 
ciency or  insufficiency  of  the  evidence  adduced  to  establish 
any  fact  or  facts  in  issue  before  them ;  the  province  of  the 
court  being  to  see  that  all  proper  evidence  offered  (and 
none  other)  be  submitted  to  their  consideration ;  without 
saying  what  effect  such  evidence  ought  to  have  in  the 
cause. 

The  OPINION  of  the  court  is  that  the  judgment  of  the 
District  Court  is  erroneous  in  permitting  the  deposition 
of  John  Gholson  to  go  as  evidence  to  the  jury,  to  prove 
an  assumpsit  of  John  Fisher  one  of  the  executors  of 
Daniel  Fisher;  because  an  assumpsit  of  an  executor  can- 
not be  given  in  evidence  on  the  trial  of  an  issue  on  the 
assumpsit  of  his  testator  within  five  years. 

The  judgment  is  therefore  to  be  reversed  and  annulled, 
and  this  court  proceeding  to  give  such  judgment  as  the 
said  District  Court  ought  to  have  given,  a  majority  of 
the  court  is  of  opinion  that  the  County  Court  erred  in 
instructing  the  jury  that,  *^  from  the  whole  testimony  be- 
^^  fore  them  the  demand  of  the  appellees  was  not  barred 
"  by  the  Act  of  Limitations  ;"  as  the  sufficiency  of  the 
evidence  ought  to  have  been  left  wholly  to  the  considera- 
tion of  the  jury. 

The  judgment  of  the  County  Court  is  also  to  be  rever- 
sed with  costs,  and  the  cause  remanded  to  the  said  Dis- 
trict Court  for  a  new  trial  to  be  had  therein,  with  directions 
that  no  instruction  is  to  be  given  to  the  jury,  on  such 
trial,  respecting  the  sufficiency  or  insufficiency  of  the 
evidence. 
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In  September  1802,  tlie  Chancellor  directed  an  ac- 
count to  be  taken  by  a  commissioner  of  the  court,  and 
a  report  made  of  what  was  due  from  Peter  May  to 
yohn  Jahns^  and  of  the  payments  in  discharge  thereof 
by  his  securities  respectively.  The  commissioner  re- 
ported the  balance  due  on  the  several  judgments  of  jfohns 
against  Peter  May  and  his  securities  to  be  £  602  4  7, 
including  interest;  and  from  an  examination  of  the  ac- 
count accompanying  the  award  of  the  arbitrators  in  the 
last  mentioned  suit,  and  a  comparison  of  dates,  he  infer- 
red that  although  the  arbitrators  in  their  statement  had 
taken  into  view  the  transactions  of  JVtUiam  May^  the 
assistant  of  Peter^  yet  that  from  the  late  period  at  which 
he  qualified  the  first  judgment  obtained  by  Johns  against 
Peter  May  and  his  securities  must  be  considered  the 
just  sum  for  which  they  were  responsible,  at  that  time, 
and  totally  unconnected  with  the  transactions  of  IVi^ 
Ham  May. 

In  September  1802,  the  Chancellor  dismissed  the 
complainant's  bill,  from  which  an  appeal  was  taken  to 
this  court. 


Stuarty  for  the  appellant.  The  following  points  will 
be  relied  on:  1st,  It  will  be  contei^ded  that  the  cause 
of  action,  as  laid  in  the  declaration,  if  supported  by  evi- 
dence, is  not  sufficient  either  in  a  court  of  law  or  equity 
to  justify  the  verdict  and  judgment  rendered  at  law. 
The  cause  of  action,  it  will  be  recollected,  was,  that 
Meredith  had  assisted  May  in  the  removal  of  his  property 
to  North  Carolina.  If  this  point  should  be  decided 
against  us,  we  will  2ndly  show  indisputably  that  the  pro- 
perty carried  to  North  Carolina,  did  not  belong  to  Afery 
but  to  Meredith ;  and  3dly,  that  the  money  paid  by 
Benning  was  in  his  own  wrong,  as  at  the  time  of  the 
payment  May  was  not  a  defaulter  for  a  single  farthing. 
If  all  these  points  should  be  decided  against  us,  we 
shall  rely  that  Meredith  should  only  be  made  liable  for  his 
proportional  part,  as  -a  co-security ;  instead  of  which  he 
nas  been  made  liable  for  the  whole.  His  taking  his  slaves 
to  North  Carolina  was  only  to  avoid  paying^  the  whole 
debt; — ^he  was  always  willing  to  have  paid  iiis  part. 

As  to  the  1st  point.  It  is  contended  that  there  is  no- 
thing in  the  evidence  which  shows  any  impropriety  ia 
the  conduct  of  Meredith  and  May^  in  carrying  the  pro- 
perty to  North  Carolina.  It  appears  from  the  plaintiff's 
own  showing  in  the  declarationi  that  before  there  was 
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any  judgment  or  motion  in  behalf  of  the  high  sheriiF,  Novembe*, 

Meredith  assisted  May  in  the  removal  of  the  property.       1807. 

Has  no^  a  person,  before  any  restraining  process  has  been  ^^ 

issued  against  him,  a  right  to  remove  his  property  from  >iKRBniTK. 

tme  place,  to  another  ?  Had  there  been  an  execution,  or      a^amst 

writ  of  ne  exeat^  it  is  admitted  that  it  would  have  been    Bsir^jwa/. 

a  violation  of  the  law.     Is  that  old  opinion  to  be  revived^ 

that  a  person  assisting  another  to  remove  out  of  the  State 

is  liable  for  his  debts  .^  But,  if  there  was  a  right  of  action, 

it  was  not  in  Benning:  he  was  a  co-security,  standing  in 

the  same  situation  as  Meredith^  and  had  not  been  made 

liable  to  pay  a  single  farthing.     But  if  the  court  should 

think  this  point  against  us,  we  shall  2dly  establish,  that 

the  property  which  was  complained  of  as  being  removed^ 

was,  in  fact,  the  property  of  Meredith^  and  that  he  had  a 

right  to  remove  it  wherever  he  pleased.     From  the  bill  it 

appears,  that  in  the  year  1 783,  before  Mtxy  became  a  deputy 

sheriff,  or  was  incumbered  at  all,  he  made  a  purchase  of 

Meredith  of  a  tract  of  land  to  the  amount  of  £50O.  This 

fact  is  proved  by  three  witnesses :  it  is  also  proved  by 

two  other  witnesses  that  other  parts  of  the  account  of 

Meredith   against   May^  stated    in  the  record,  were  for 

money  advanced  and  updn  valuable  consideration.   After 

these  transactions,  and  before  the  issuing  of  any  execution 

there  was  a-  settlement  of  accounts  between  May  and  his 

father-in«law  Meredith,  and  a  bill  of  sale  executed  by  the 

former  to  the  latter  for  the  slaves  which  May  had  received 

as  a  marriage  portion  with  the  daughter  of  Meredith. 

There   is  no  evidence  to   oppose   the  fairness   of  this 

transaction.  It  further  appears  that  there  was  a  considerable 

balance  still  due  from  May  to  Meredith.    If  this  property 

were  his  own,  he  cannot  be  placed  in  a  worse  situation 

than  if  it  had  remained  in  this  State.     WHl  the  removal 

of  his  own  property  compel  him  to  pay  i^^ore  than  his 

just  proportion  as  a  co-security? 

I  come  now  to  the  3d  point,  on  which  I  principally 
rely  5  and  will  show  the  propriety  of  the  interference  of  a 
court  of  equity.  There  was  a  suit  commenced  in  the 
District  Court  of  Prince  Edward  by  Johns  against  Peter 
May  and  his  securities,  for  defalcations  by  May,  while  he 
acted  as  the  deputy  of  Johns.  The  matters  in  controversy, 
were  referred  to  arbitrators,  who  found  it  difficult  to 
separate  the  particular  causes  of  action  in  this  suit,  from 
those  which  produced  the  judgments  in  the  court  of 
Buckingham,  obtained,  by  motion  in  behalf  of  Johns 
against  his  deputy  May  and  his  securities.  They,  therefore, 

4  H 
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JI«vBMBB«,  took  a  view  of  the  wbole  traasactions  of  PeUr  May  from 
1807«      the  commeocement  of  his  sheriffalty  to  its  dose :  the  resuk 

^^— y '   of  which  was  that  PeUr  May  was  a  delinquent  for  £  103 

^  0  9  only;  and  William  May^  as  sub-depuQr,  was  deUnquait 

!5Sir"  upwards  of  £  5QO.  ff'ilUam  May  was  as  much  the  dcpiMj 

jBMwmo.  of  the  high  sheriff  as  Peter^  but  his  transactions  were 
confined  to  the  district  of  Peter  May  sjpne,  by  bis  consent 
and  that  of  the  high  sheriff.  The  record  shows  that 
William  May  qualified  as  a  deputy  at  the  instance  of  the 
hig^  sheriff;  and  moreover  that  Peter  May  gave  hood, 
with  new  security,  for  the  faithful  peribrmanee  of 
the  duties  of  his  office.  We  contend,  therefore,  that  far 
the  transactions  of  William  May^  the  first  securities  of 
Peter  are  not  liable.  Not  a  cent  of  the  money  paid  by 
Benmng  was  on  account  of  the  defalcation  <rf  Peter  May^ 
but  of  William  only :  for  the  securities  of  Peter  had  alread|y 
paid  more  than  he  was  in  default.  If  the  high  sheriff 
admits  an  additional  deputy  to  act,  and  takes  security  for 
his  conduct,  he  takes  the  responsibility  on  himself,  aftd 
discharges  the  securities  of  his  first  deputy.  This  is  a 
thing  of  personal  trust  and  confidence,  and  the  secorittes 
enter,  purely  on  the  ground  of  a  knowledge  of  the  deputy. 
Would  it  not  be  unreasonable,'  when  the  securities  of 
Peter  May  had  confidence  in  him  alone^  to  permit  the 
high  sheriff  to  introduce  William  May  in  whom  they  might 
have  no  confidence,  and  charge  them  with  his  transactions? 
But  why  did  the  high  sheriff  ask  for  further  secmity,  if 
he  thought  the  former  securities  of  Peter  May  were 
bound? 

If  the  report  of  the  referees  be  correct,  we  areciearly 
exonerated.  Johns  refers  to  this  very  report  and  maki» 
it  a  part  of  his  answer;  Betming  also  refers  to  Johw^e 
answer  and  makes  it  a  part  of  his.  But  it  will  be  argued 
that  this  case  is  forever  closed  l^  the  judgments  at  law. 
Can  this  be  true  when  the  parties  themselves  refer  to  the 
report  of  the  referees.  They,  therefore,  completely  open 
the  case  to  the  interference  of  a  c^urt  of  equity.  Suppose 
there  had  been  as  many  verdicts  in  an  action  of  debt  upon 
a  bond  as  the  law  would  allow,  would  not  a  court  of  equity 
interfere,  if  it  appeared  that  the  money  was  not  due  ^ So  hi 
this  case,  we  have  been  sued  for  removing  property  which 
was  our  own,  and  judgment  has  been  obtained  for  a  sum 
much  larger  than  we  were  on  any  principle  bound  to  pay. 
But  bow  can  it  be  accounted  for,  that  the  ver^ct  was 
for  the  whole  debt,  against  one  security  who  was  only 
iBound  with  others?  Is  there  any  principle  of  law  or  e^ity 
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which  will  justify  this  verdict?  If  the  court  should  think  KovsMMit, 
that  we  are  bound  at  all,  it  can  otily  be  for  our  propor-       181Q7* 
tional  part*     No  damages  can  be  demanded  by  Benntng  ^      y   ■  ^ 
for  any  sacrifices  which  he  may  have  made  in  raising  mskbsitk 
jBoney  to  pay  the  debt  for  which  he  was  bound  as  the      agmnMt 
security  of  Peter  May.  The  case  of  Halcomb  v*  Floumoy    B«»jiui«« 
(a)  settles  that  question.    The  most  that  can  be  said  is, 
that  Meredith  is  bound  for  one  third  of  j^  318  18>  which 
appears  to  be  the  whole  sum  paid  by  Benntng.  W  >  C«U» 

It  will  appear  at  the  first  view  that  the  object  of  Mere^  *^ 
dtth  in  removing  his  property  wa9  not  to  avoid  the  pay^ 
ment  of  his  just  proportion*  Before  he  removed  any  of 
his  property,  he  sent  to  Johns  and  oifered  to  pay  his  full  / 
woportion,  if  he  would  exonerate  him  from  Uie  residue. 
The  only  deposition  which  goes  to  call  in  question  the 
integrity  of  Meredith^  is  that  of  IFiUiam  Mayi  but  two  ' 

other  witnesses  prove  the  disposition  of  William  May 
towards  Meredith^  and  there  are  circumstances  whicn 
-show  that  no  attention  should  be  paid  to  it.  He  says  that 
the  negroes  of  his  father  Charles  May  were  brought  to  the 
house  of  Meredith^  and  that  he  was  very  active  in  con- 
veying them  out  of  the  state.  Now,  is  it  probable  that 
Meredith  who  was  apprehensive  that  he  should  have  the 
whole  debt  to  pay,  would  be  assisting  in  carrying  the 
slaves  of  one  of  his  co*securities  out  of  the  state?  But 
there  is  other  evidence  which  shows,  that  it  was 'with 
great  reluctance  Meredith  could  be  prevailed  on  to  take 
any  of  his  property  out  of  the  state.  He  was  placed  in 
this  situation;  one  of  his  co-securities,  Charles  May^  was 
carrying  his  property  out  of  the  state ;  Benntng^  the  other 
security,  was  tlie  relation  of  jfohns^  who  refusing  any 
terms  of  accommodation,  he  was  still  more  apprehensive 
that  he  should  have  the  whole  debt  to  pay*  But  after  his 
return,  and  when  his  property  was  out  of  the  reach  of  the 
law,  he  still  made  a  proposition  to  Johns  to  pay  his  full 
proportion.  Under  these  peculiar  cincumstances  his  cha»> 
racter  cannot  be  impeached  for  wishing  to  avoid  the  pay- 
ment of  more  than  his  just  proportion. 

Upon  the  whole  view  of  the  case  Meredith  has  been  an 
injured  and  an  oppressed  man.  There  has  been  a  verdict 
against  him  for  £sO0y  when  not  more  than  106  were  due. 

fFicUutm^  for  the  appellee.  Mr.  Stuart  has  certainly 
done  justice  to  the  cause  of  his  client,  so  far  as  it  respects 
the  points  which  he  has  thought  proper  to  submit  to  the 
coiuuderttton  of  the  4court;  but  the  counsel  on  the  other 
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MBRB»tTB 

a^  ainst 


MovEKBCB,  side  must  know  that  if  they  expect  to  gain  the  cause,  it 
1807.  must  be  on  points  which  have  not  yet  been  made.  Ad- 
mitting every  position  to  be  correct  as  stated  by  Mr* 
Stuart;  the  question  still  occurs,  how  u  this  court  to  sou 
that  the  Chancellor  did  wrong  in  dismissing  the  aM>eUamro 
bill?  This  was  a  phiin  action  at  law ;  i&t  founcutioii  of 
which  was  the  appellant's  assisting  a  publick  defaulter  in 
removing  his  property  out  of  the  state,  and  diereby  sub- 
jectbg  the  appellee  who  was  his  security  to  die  payment 
of  a  considerable  sum  of  money.  Mr.  Stuart  supposes 
that  this  action  is  not  maintainable.  But  if  this  objection 
lay,  if  the  action  cannot  be  sustained,  is  a  court  of  equity 
to  sit  to  correct  the  errors  of  a  court  of  latv  f  If  the  ac- 
tion were  not  sustainable,  why  did  not  the  defendant 
move  an  arrest  of  judgment,  or  sue  out  a  writ  of  error? 
The  District  Court  did  think  the  action  maintainable: 
for  they  rendered  judgment  on  the  verdict  of  the  jury. 
The  Judges  were  applied  to  for  anew  trial;  they  had  the 
case  a  day  under  consideration,  and  rejected  the  appl»> 
cation. 

This  cause  has  been  taken  up  as  if  it  were  of  the  first 
impression,  and  has  been  argued  as  if  it  were  now  before 
a  jury.  The  attention  of  this  court  sitting  on  an  appeal 
from  a  decree  of  the  Chancellor,  has  been  drawn  to  points 
which  were  or  might  have  been  submitted  to  the 
Court,  of  common  law  jurisdiction.  After  att 
bad  appeared  before  the  court  of  law,  the  defendant  filed 
his  bill  in  equity,  and  insisted  that  the  plaintiflF  at  law  was 
bound  to  answer.  What  did  the  Chancellor  do?  He 
granted  a  new  irioL  It  was  an  action  of  tort^  not  a  case 
of  mere  equitable  jurisdiction.  If  the  Court  of  Chancery 
could,  with  propriety,  interpose,  it  did  all  that  could  be 
done,  which  was  to  grant  a  new  trial:  and  what  could 
this  court  do  were  it  to  interpose  ?— -surely  it  could  only 
grant  a  new  trial! — ^The  Chancellor  ^t</j^anr  a  new  trial, 
though  there  was  nothing  in  the  record  to  warrant  it;  the 
parties  were  again  fully  heard,  and  there  was  another 
verdict  for  the  appellee. 

This  has  been  likened  to  the  case  of  Hakomb  v*  Flour* 
noy;  but  it  is  totally  dissimilar  in  every  feature.  I  bold 
it  to  be  clear  law,  that  if  A*  be  indebted  to  B.,  let  B.  be 
put  to  ever  so  much  trouble  in  getting  his  money,  the 
principal  and  interest  is  the  only  measure  of  damages, 
because  it  sounds  in  contract  ,rbat  if  A.  be  indebted  to  B«, 
and  C.  a  third  person  interfere  in  tnaisferrlng  the  proper- 
ty of  A.  out  of  the  reach  of  the  law,  it  is  a  question  for 


In  the  3Snd  tear  ot  the  COMMONW£A£tH.  593 

the  consideration  of  a  jury  what  damages  they  will  give  Novembbs, 
for  the  real  injury  sustained.  1807. 

It  is  said  that  Benning  had  no  cause  of  action,  because  **— -^y— — ' 
he  had  not,  in  fact,  paid  the  money.     This  is  a  question  msrbdxth 
which  it  is  unnecessary  to  inquire  into,  in  a  court  of  equity.      againtt 
Benning  had  been  indulged  by  the  general  assembly;  and    Benmxvc. 
probably  gave  new  security ;  the  debt  was,  therefore  his 
own.     It  is  no  ground  for  the  consideration  of  a  court  of 
equity^  that  the  party  had  no  cause  of  action  when  he 
commenced  his  suit,  if,  at  the  time  of  the  judgment,  he 
had  a  rig^t.     A  court  of  law  might  be  bound  to  turn  the 
parties  round,  but  not  a  court  of  equity. 

But  we  are  asked,— can  a  man  be  prosecuted  for  carry- 
ing his  own  property  out  of  the  state?— I  answer.  No;  if 
there  be  no  fraud:  but  if  it  be  for  a  fraudulent  purpose 
he  may  be  prosecuted.  Whether  the  property  of  Peter 
May  was  fairly  acquired  by  Meredith  was  a  question  pro- 
per to  be  submitted  to  a  jury.  We  must  presume  that  there 
was  evidence  before  the  jury  to  satisfy  them,  that  the 
transaction  was  not  a  fair  one.  The  jury  did  not  decide 
on  affidaoitSyZA  a  court  of  equity  must  do,  but  determined 
after  hearing  the  viva  voce  testimony,  and  weighing,  the 
credibility  of  the  witnesses.  There  was  no  motion  to  the 
District  Court  to  certify  that  the  verdict  was  against  the 
weight  of  evidence,  and  this  verdict  weighs  against  all 
the  testimony  which  can  be  adduced.  The  Chancellor, 
notwithstanding  those  verdicts,  referred  the  accounts  to  a 
conmiissioner,  who  made  a  report;  and  reported  correctly 
if  it  were  a  mere  matter  of  account,  if  no  damages  were 
to  be  given  for  the  intromission  of  a  third  person  to  de- 
fraud a  just  creditor. 

The  transaction  between  Peter  May  and  Meredith  was 
fraudulent  upon,  the  face  of  it.  After  Peter  May  had  be-* 
come  a  defaulter  as  a  deputy  sheriff,  then  the  debt  for  the 
land  was  for  the  first  tim^  thought  of.  There  was  no 
deed,  no  mortgage,  no  bond ;  nothing  to  show  th^  tran- 
saction. And  after  Peter  May  was  indebted  largely  for 
the  land,  Meredith  still  gives  him  eight  negroes.    Is  this 

S presumable?  He  trusts  this  man,  without  a  scrip  on  paper, 
or  a  large  tract  of  land,  and  then  gives  him  so  many 
negroes,  without  any  security  for  either.  This  case  is 
clearly  against  Meredith  if  it  be  necessary  to  look  into  it; 
but  it  has  been  forever  closed  by  the  verdict  of  the  jury. 
.  But  we  are  told  there  was  a  reference  of  a  subsequent 
suit  brought  by  Johna  against  Peter  May  and  his  securi- 
ties, and  it  appears  that  Benning  has  recovered  of  Mere-- 
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NovBMBEft)  iBth  more  than  ^ohna  was  entided  to.    Did  that  affect 

1807*      Benningf   Did  it  prevent  him  from  bearing  the  wbcde 

^      y      ^   burthen  of  the  debt?    Counsel  have  considered  MareAh 

Mbkbbith   •JD*ply  ^^  ^  co-security.    This  is  not  correct.    The  juiy 

qgoMMt      considered  him  as  a  man  fraudulently  assisting  another  to 

Bbukxiio.    evade  the  law.  Johns  bringing  his  acdon  against  Ptter 

May  and  others  his  securities,  it  was  the  duty  of  Maif  to 

have  defended  the  suit  and  to  have  shown  what  was 

really  due.     Can  PeUr  May  now  come  forward  and  wasj 

too  much  was  recovered  by  Johns  I     Under  the  ciimm- 

stances  of  this  case,  any  man  assisting  May  to  secrete  his 

property  was  unquestionably  liable  to  Meredith  for  damn 

ges.    Whether  anything  was  due  to  Johns  or  not,  waa  of. 

no  importance. 

The  permission  of  Johns  to  introduce  Wil&am  Mau  as 
^  the  assistant  of  Peter ^  cannot  vary  the  responsibility  of  the 
latter;  for  he  would  have  been  liable  for  the  taxes  witfam 
his  district  whether  he  had  collected  them  or  not.  But  it 
IS  altogether  a  mistake  in  point  of  £su:t,  that  Peter  May 
and  his  securities  were  made  liable  for  the  conduct  u 
William*  The  judgment  which  Benning  had  to  pay,  was 
for  .the  taxes  of  1784  collected  by  Peter  May  exdusiveky, 
before  William  was  admitted  'his  security,  who  did  not 
qualify  till  1785.  The  award  of  the  arbitrators  made  in 
the  subsequent  suit  of  Johns  against  Peter  May  and  Us 
securities,  embraced  the  taxes  of  1785,  and  other  defSilca- 
tions  of  Peter  May.  The  referees  state,  Aat  after  Bem^ 
ning  had  paid  all  the  judgment  first  mentioned,  he  owed 
Johns  on  account  of  the  other  deiiciencea  of  Peier  Mas/^ 
the  sum  of  ^  lOS,  being  his  proportional  part. 

But,  says  Mr.  Stuart^  there  is  no  principle  of  law  or 
equity  which  could  make  Meredith  liable  for  more  thaa 
his  proportion,  as  a  co-security.  It  is  Emitted  by  as, 
that  he  was  not  more  liable  for  being  security;  but  he  was 
liable  for  the  fraud.  This  was  collateral  to  his  secorityslupb 
Surelj^they  must  admit  that  he  is  not  the  less  Gaile  on 
that  account. 

As  to  the  character  of  Meredith,  I  am  willing  to  admk 
that,  in  private  life,  he  is  a  respectable  man ;  but  there  is 
such  a  thing  as  fraud  in  a  technical  sense  It  is  not  a^ 
clear,  however,  that  Meredith  acted  correcdy.  Peter  May 
was  an  insolvent  debtor;  Meredith  takes  his  property  atbd 
that  of  Charles  May  and  conveys  it  off.  What  is  the  eon* 
sequence?  Benning  was  compelled  to  pay  the  whole  debt^ 
instead  of  his  just  proportion.  But  Meredith  offered  to 
pay  his  proportion  to  Johns  I^^Wzb  Johns  bound  to 
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ceive  it?  No.  Because  Mtreditk  was  liable  for  the  whole.  Novbmbkb,, 
How  often  does  it  happen  that  a  security  would  be  very  ^    1807. 
glad  to  get  off  by  paying  his  proportion  of  a  debt!  But 
by  what  rule  of  morality  did  Meredith  suffer  Benning  to  mbrcditv 
be  ruined f  He  might  have  deposited  his  third  part  for  his      agaiatt 
uae,  if  Johne  had  refused  to  receive  it.  But,  in  truth,    B*Kiimo. 
there  is  nothing  in  the  record  which  warranted  the  inter- 
position of  a  Court  of  Chancery  in  the  first  instance. 

Hay  and  Rartdolphy  in  reply,  argued  on  the  supposition 
that  the  jury  in  awarding  damages  to  Benmng  in  his  action 
against  Meredith^  had  considered  it  a  mere  matter  of  ac^ 
county  and  not  a  quesUon  of  fraud,  on  an  action  sounding 
in  damages.  They  undertook  to  show  that  Benning  had 
recovered  of  Meredith  a  much  larger  sum  than  was  due 
from  Peter  May^  to  Johns;  and  inferred  from  thence,  that 
if  this  fact  had  been  known  to  the  jury,  they  never  would 
hare  given  such  excessive  damages  against  Meredith. 
They  also  contended  that  Meredith  was  entitled  to  the 
interposition  of  a  court  of  equity,  because  his  counsel 
confident  in  the  success  of  his  cause,  from  the  weakness 
of  the  testimony  brought  forward  against  him,  had  failed 
to  exhibit  evidence  in  their  power,  showing  that  the 
slaves  carried  to  North  Carolina  were,  in  truths  his  own 
property;  that  the  balance  due  from  Peter  May  to  Johns 
arose  from  the  defalcations  of  fVtlliam  May  who  was  ad- 
mitted a  sub-deputy  of  Feter^s  by  Johnsy  and  for  whose 
conduct  the  first  securities  of  Peter  were  not  responsible: 
and  that  the  award  of  the  arbitrators  in  the  suit  of  Johns 
against  Peter  Mty  and  his  securities  proved  clearly,  that 
there  was  not  so  much  due  from  iUSsy  to  Johns^  as  had 
been  recovered  by  Benning  of  Meredith. 

Judge  Tucker.— This  was  an  action  for  a  tort,  brought 
by  the  appellee  Benning  agaunst  the  appellant,  in  which 
the  former  obtained  a  verdict  against  him  for  ^500,.for 
secretly  and  maliciously  taking  and  carrying  away  the 
slaves  and  other  property  of  one  Peter  May  (against 
whom  he  had  lawful  cause  of  action)  to  parts  unknown, 
and  for  still  keeping,  secreting,  and  concealing  them,  and 
2iBO  for  ai^ng,  assisting,  and  counselling  the  said  Peter 
May  in  removing  himself  to  parts  unknown^  to  the  end  that 
the  plaintiff'  might  be  prevented  from  recovering  against 
himf  with  an  averment  that  by  such  remm^al  of  the  pro- 
perty, and  of  the  said  Peter  himself,  to  parts  unknown,  the 
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KovBMBBRi  plaintiff  has  been  prevented  from  recovering  his  demand 
1807.       of  j^  500,  to  his  damage  ;^70a 

To  the  judgment  rendered  in  this  suit  the  appellant 
M cmKDiTii  o'>^^c<i  ^^  injunction,  on  a  suggestion  that  he  was  the 
agahut  real  own^  of  the  slaves  removed,  and  not  Peter  Meof^^ 
Bemwiiio.  and  further  suggesting  a  variety  of  matter  with  a'vienr  to 
show  that  Benning*s  demand  against  Peter  May  was  over- 
rated by  the  jury,  and  the  damages  excessive— -but  not 
charging  any  surprize  at  the  trial,  nor  den3dng  that  part 
of  the  charge  in  the  declaration,  which  relates  to  the  con- 
cealment of  Peter  Maifs  own  person^  or  of  his  odier  pro- 
perty, except  the  slaves.  The  Chancellor  directed  a 
second  trial  to  be  had,  when  the  jury  found  a  verdict  for 
j^475  6  8,  and  after  some  further  proceedings  in  the 
Chancery  Court,  not  material  to  my  view  of  the  case,  dis- 
missed the  bilL 

The  District  Court  before  which  the  first  trial  was  had 
was  moved  for  a  new  trial,  and  after  taking  time  to  con- 
sider of  the  motion,  overruled  it--«fter  which  die  appel- 
lant applied  for  and  obtained  his  injunction* 

Courts  of  common  law  have  been  with  reason  very  re- 
luctant in  granting  new  trials  merely  on  the  ground  of 
excessive  damages,  in  actions  founded  upon  a  tort;  unless 
there  has. been  some  allegation  of  surprize  upon  the  party, 
or  some  misconduct  on  the  part  of  the  jury.  Nor  have  they 
of  late  years  in  England  granted  them,  without  hearing 
the  report  of  the  Judge  who  presided  at  the  trial.  In  this 
case,  die  Judges  who  did  preside,  and  hear  the  evidence 
were  moved  for  a  new  trial,  and  refosed  it.  No  excepdon 
was  taken  to  any  opinion  of  the  court  upon  the  trial,  nor 
was  any  offered  to  that  overruling  the  modon.  TUs  may 
be  considered  as  equivalent  to  die  report  of  die  Judge, 
and  a  decision  at  bar  on  a  motion  for  a  new  trial.  The 
interposition  of  a  court  of  equity  after  such  proceedings 
had,  is  I  believe  without  example  in  diat  country  from 
which  we  have  borrowed  our  system  of  jurisprudence, 
however  frequent  here,  of  late  years.  That  such  an  inter- 
position may  sometimes  be  necessary  and  proper,  especi- 
ally after  trials  in  the  inferior  courts  I  am  not  disposed  to 
deny.  But  where  the  Judges  of  a  Superior  Court  have 
presided  on  a  trial,  and  have  on  mature  deliberation  re- 
fused to  ^^rant  a  new  trial,  it  would  seem  to  me  that  the 
interposition  of  a  Court  of  Equity  should  be  sparingly 
administered,  unless  for  some  reason  which  evidendy 
could  not  have  been  submitted  to  the  consideration  of  the 
court  refusing  the  new  trial.  And  after  the  solemn  deci- 
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siona  of  this  court  in  the  cases  of  Maupin  v*  Whitings  and  Novbmbmi, 
Terr  el  v.  Dick  (1  Call,  224  and  546)  in  the  former  of       1807. 
which  it  was  decided  that,  where  the  defence  is  purely    V..,  ,  ^    ,■  i 
legal,  it  should  be  made  on  the  trial  at  law ;  and  in  the 
latter  that,  after  a  cause  has  been  once  fully  decided  at      J^^Yf^ 
common  law,   equity  ought  not  to   interpose;  in  both    Bsnnxno. 
which  decisions  I  most  heartily  concur;^ we  may  hope 
that  the  line  of  .demarcation  between  the  two  jurisdictions 
will  be  more  attended  to. 

The  defence  in  the  present  case  was  such  as  might,  and 
probably  was,  made. at  law  on  the  first  trial.  The  papers 
described  by  Mr.  Venable  in  his  deposition,  with  which 
Meredith  furnished  his  counsel,  were  probably  kept  back 
from  the  conviction  which  they  felt  that  those  papers  were 
either  inadmissible,  or  unimportant.  And  as  far  as  I  can 
judge  of  the  contents  of  them  from  their  titled,  I  am  of 
the  same  opinion.  The  gist  of  the  action  was  for  the  ma- 
liciously  aiding  Peter  May  to  remove  himself  and  hia 
property  to  parts  unknown  to  the  plaintiff,  to  the  end  that 
the  plaintiff'  might  be  prevented  from  recovering  the  mo- 
ney he  had  been  compelled  by  a  legal  judgment  to  pay  for 
him.  The  tort  was  not  confined  to  the'  removal  of  his 
slaves^  or  other  property:  it  is  expressly  charged  that  he 
aided,  assisted,  and  counselled  him  to  remove  himself  as 
well  as  his  property ;  and  that  he  did  this  maliciously  with  ' 

a  view  to  deprive  the  plaintiff  of  his  legal  remedy  against 
him.  The  whole  charge  was  put  in  issue  by  the  plea  of' 
not  guilty — ^The  jury  have  found  the  malice  and  the  in- 
tent, as  well  as  x}^e  facts  both  with  respect  to  \ii&  person^ 
and  his  property.  A  case  more  properly  belonging  to 
the  determination  of  a  jury  cannot  easily  occur— -they  had 
a  right  to  make  the  plaintiff  ^full  compensation  for  all  the 
inconvenience  and  expense  he  had  been  put  to  by  the  de- 
fendant's malicious  conduct.  For  in  matters  of  tort  the  jury 
have  a  right,  if  they  see  proper,  to  give  vindictive  damages* 
The  case  of  Hakomb  v.  Flournoy^  (2  Call,  433)  is  altogether 
different;  it  was  an  action  of  debt,  not  an  action  founded  on 
a  tort.  But  even  in  that  case  a  majority  of  the  court  thought 
that  the  awardof  the  arbitrators,  who  were  jurors  of  the  par- 
ties' own  choosing,  ought  v>  be  sustained,  notwithstaQaing 
the  damages  K9r2aAt6,  might  have  been  given  in  considera* 
tion  of  injury  sustained  beyond  the  principal  and  interest  of 
the  money  actually  paid.  This  I  think  is  evident  from  the 
award  itself;  the  surbitrators  declaring  that  it  appeared  to 
them  that  the  plaintiff  had  been  put  to  very  great  trouble 
and  expense  by  travelling  to  and  from  Richmond,  and  that 

z4 
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No  vsMBBB,  his  negroes  had  been  taken  in  execution  to  satisfy  the  judg* 
1807*       ments  against  him,  and  were  kept  out  of  his  possession 

v.,    y^^  and  service  at  various  times,  from  which  he   sustained 

Meredith  '<>»5e8.  If  the  jury  in  the  present  case  have  exceeded 'the 
aj^aintt       exact  measure  of  principal  and  interest  paid  by  Benning^ 

Bbnninc*'  we  are  to  presume  that  they  had  sufficient  evidence  before 
them  to  satisfy  them  that  he  had  sustained  injury  beyond 
that  measure,  and  that  the  court  also  was  satisfied  on  the 
same  point.  The  second  jury  gave  a  verdict  for  the  same 
sum  wilhin  ^  25  which  shows  they  probably  proceeded 
on  similar  grounds.  Such  a  concurrency  ought  to  have 
satisfied  the  Court  of  Chancery  that  the  first  ver^ct  was 
not  unreasonable-^I  therefore  think  the  dissolution  of  the 
injunction,  and  the  final  dismission  of  the  bill  w|as  per- 
fecdy  right,  and  that  the  decree  ought  to  be  affirmed. 

Judge  Roane.-— It  does  not  satisfactorily  appear  from 
the  report  of  the  referees,  {Woodson  and  o^^rs^  or  from 
any  other  testimony  in  the  cause,  that  the  money  recover- 
ed from  P.  May  and  his  sureties^  in  June  1788,  was  not 
due  by  him  to  his  principal.  All  the  defendants  were  no- 
tified of  the  motion,  and  this*  ground  of  defence  was  not 
taken  by  any  of  them ;  but  the  judgment  was  acquiesced 
in.  Notwithstanding  this  judgment,  all  the  securities  were 
safe^  as  long  as  P.  May  himself  had  property  adequate  to 
the  payment  of  the  debt,  and  within  the  reach  of  the  pro- 
cess  of  the  court.  Benning^  fearing  that  the  whole,  or 
greater  part  of  the  debt  would  fall  on  him,  in  consequence 
of  the  eloigning  of  Maifs  property,  brought  his  action 
against  Meredith  for  assisting  in  carryhig  away  and  secret- 
ing the  property.  ^  This  action,  though,  in  form,  an  action 
of  tort,  was,  in  respect  of  damages,  to  be  regulated  by  the 
actual  injury  sustained^  or  liable  to  be  sustained;  and  if  it 
now  clearly  appeared  that  this  limit  was  exceeded  by  the 
verdict,  I  will  not  say  but  that  that  verdict  should  be  pared 
down  to  the  proper  standard.  It  was  not  an  action  sound- 
ing merely  in  damages,  but  one  in  which  a  just  criterion 
was  afforded  whereby  the  damages  should  be.e6timated» 

The  injury  complained  of  in  the  action  in  Ptpice  Ed- 
ward District  Court  was,  that,  whereas  P.  May  had  pro- 
perty amply  sufficient  to  pay  the  whole, debt,  and  thus 
secure  Benning  from  all  loss  whatsoever,  this  property 
was  eloigned  by  the  defendant  Meredith^  and  Benning 
made  liable,  in  the  event  of  his  co-securities'  insufficiency*, 
to  pay  the  whole  sum  due  on  the  judgment  in  question,  as 
well  as  other  sums  for  which  P.  May  should  be  found 
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to  be  liable.     Admitting  that  the  damages  recovered  by   Xovehbsr, 
Benning  do  not  exceed  what  he  has  paid,  and  is  liable  to       180r* 
pay,  on  account  of  his  suretyship  for  May^  the  effect  of    V«— ^-^ 
the  judgment  against  Meredith  is  to  place  him  {Benning)   j^^  editw 
in  the  same  situation  as  if  May*s  property  had  never  been       againn 
removed,  and  was  sufficient  to  pay  all  his  debts  as  sheriff,    BENvisa. 
for  which  Benning  was  liable.     It  substitutes  Meredith^ 
in  lieu  of  May^  in  standing  between  Benning  and  loss.    It 
admits  that  May  had  property  enough  to  effect  this  object, 
and  that  Meredith  by  his  act  has  made  the  debt  his  own« 

It  would  be  entirely  inconsistent  with  this  idea  to  divide 
this  debt  between  Benning  and  Meredith^  and  make  Ben- 
7iing  subject  to  some  loss  ;  for  the  jury  were  satisfied 
when  they  rendered  their  verdict,  that  Benning  should  be 
subjected  to  NO  LOSS  whatever.  Notwithstanding  the 
deposition  of  one  of  Meredith^a  counsel  in  the  action  at 
law ;  as  a  motion  for  a  new  trial  was  made  and  overruled, 
and  no  exception  taken,  we  must  conclude  that  enough 
was  proved  in  the  action  to  support  the  verdict.  It  would 
be  a  dangerous  proceeding  for  us  to  open  a  verdict,  oa 
the  ground  of  a  defence  which  was  known  but  not  used 
in  the  trial  at  law ;  I  here  allude  to  the  appellant's  claim 
of  property  in  the  slaves  removed. 

But,  however  it  was  in  the  first  trial,  the  appellant  might 
have  used  this  defence  in  tne  trial  of  the  issue  in  the 
District  Court  of  Richmond.  He  either  did  not  then  use  ^ 

it,  (and,  if  so,  his  omission  makes  against  him  in  the  pre- 
sent case,)  or  if  he  did,  that  defence  was  reprobated  by 
the  jury,  (who  are  the  best  judges  of  credibility,)  on  a 
full  consideration  of  the  testimony  in  the  cause;  send  this 
last  verdict,  concurring  with  the  first  would  seem  conclu- 
sive on  the  point. 

The  question  then  recurs,  is  yohn  Benning  placed  in  a 
better  situation  by  the  last  verdict,  than  if  P.  May^s  pro- 
perty had  been  sufficient  for  his  indemnification,  and  had 
never  been  eloigned  ?  The  report  of  the  commissioner 
shows  that,  on  the  22d  of  September  1802,  Benning  had 
paid  (including  the  judgment  of  1793  for  £  103  O  9|  and 
interest  on  both  judgments,)  ;C^2  ^  ^* — If  the  sum  paid 
with  interest  on  account  of  the  last  judgment  be  deducted, 
he  will  have  paid  about  j^510;  and  that  solely  on  account 
of  the  first  judgment ;  withput  taking  into  account  the 
sums  which  he  alleged  (and  which  he  mat  have  proved  to 
the  jury)  that  he  was  compellable  to  pay  to  private  indi-^ 
viduals;  or  taking  into  account  his  poss^ie  liability  to  divide 
with  Charles  May  the  sum  which  he  (May)  has  beeti 
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NovsMBSR»  compelled  to  pay,  on  account  of  that  judgment,  or  other 
180r*      judgments  against  P.  May.    Even  this  last  sum,  standing 
^—y— -^    singly,  exceeds  the  amount  of  damages  assessed  by  the 
MsEKDiTH   Richmond  jury,  if  we  were  even  to  add  thereto  interest 
a^aintt      up  to  the  date  of  the  commissioner's  report*     We  cannot, 
Bkiivikg.    therefore,  without  entirely  losing  sight  of  the  ground ;of 
the    action    in    Prince  Edward    District  Court,  which 
went  to  an  entire  indemnity  of  Benning'^  and  to  place  him 
in  the  same  situation  as  if  P.  Mcafs  estate  was  yet  amen- 
able to  the' judgments  against  him,  and  sufficient  to  satisfy 
them,  subject  Benning  to  any  abatement  of  the  sum  re- 
covered by  the  verdict  of  the  Richmond  jurj'.    Meredith 
therefore  must  stand,  where  the  jury  of  Prince  Edward 
has  placed  him,  as  interposing  between  the  surety  and 
P«  Maify  and  subject  to  the  estimated  damages  arising 
.    from  his  misfeasance  in  the  instance  in  question*     He 
does  not  stand  in  this  case  in  the  light  of  a  security,  and 
as  having  a  claim  to  contribution  from  bis  co-securities; 
but  is  to  retribute  to  Benning  that  injury  which  he  has 
actually  sustained  by  means  of  his  (MereAth^d)  conduct 
in  relation  to  Mmfs  negroes.    Benning  therefore  is  to  be 
protected  from  all  loss  on  account  of  P.  May^s  default 
in  the  present  instance,  within  the  limits  of  the  sum  found 
by  the  jury,  and  is  not  to  divide  with  Meredith  the  sum 
actually  paid  for  P.  May. 

My  opinion  is  that  the  decree  is  right  and  should  be 
affirmed. 

Judge  Fleming. — ^This  being  originally  a  special  action 
for  a  f^r^  committed  by  the  appellant,  Jif^re^fiM,  in  secretly 
and  maliciously  taking  and  carrying  to  parts  unknown  the 
property  of  Peter  May^  deputy  sheriff  of  Buckingham 
County,  against  whom  the  plaintiff  Benning  had  a  legal 
claim  as  one  of  his  securities ;  and  also  for  counselling  and 
^  assisting  the  said  Peter  in  removing  himself  to  parts  un- 
known, whereby  the  ^  said  plaintiff  was  prevented  from 
recovering  indemnification  of  the  said  Peters  it  appears 
to  me  that  an  inquiry,  after  the  verdict,  into  the  accounts 
between  Johns,  the  high  sheriff,  his  deputies  and  their 
securities^  and  whether  Peter  May  was  responsible  for  the 
malfeasance  of  H^illiam  May  another  under-sheriff,  whs 
improper;  as  the  whole  matter  was  probably,  or  might 
have  been  before  the  jury  on  the  trial  at  law;  the  result 
of- which  was  a  verdict  for  £5O0  damages;  and  a  motion 
for  a  new  trial  to  the  court  that  heard  the  whole  evidence, 
was  overruled^  after  time  had  been  taken  to  consider  the 
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Meredith 

q^aintt 
Bemnimo. 


motion;  from  which  circumstance  it  is  to  be  presumed  November, 
that  the  court  was  satisfied  the  verdict  was  neither  con- 
trary to  evidence,  nor  the  damages  excessive. 

The  defendant  Meredith^  however,  on  a  suggestion  of 
surprize  at  the  trial,  and  stating  in  his  bill  sundry  matters 
respecting  the  original  controversy,  obtained  an  ipj  unction 
in  the  High  Court  of  Chancery,  which,  aft^  several  in- 
terlocutory orders,  directed  a  new  trial  of  the  isjsiie  at  law, 
which  was  had  before  the  District  Court  of  Richmond: 
where  there  was  no  suggestion  of  surprize  on  the  part  of 
the  defendant;  and  there,  the  jury,  who  were  the  proper 
judges  of  the  facts  proved  by  the  evidence,  and  of  the 
measure  of  damages  to  be  given  thereon,  assessed  the 
damages  to  £475  6  8. 

This  verdict  being  reported  to  the  High  Court  of  Chan- 
cery, a  commissioner  was  directed  to  report  an  account  of 
the  sum  due  from  Peter  May  to  Johns  the  high  sheriif,  and 
of  the  payments  made  by  the  sureties  respectively:  on 
which  report  it  appeared  that  Benning  was  a  creditor  for 
payments  to  the  amount  of  £  602  4  7 ;  whereupon,  on  a 
final  hearing  of  the  cause,  the  plaintiff's  bill  was  dismissed 
with  costs :  which,  as  the  controversy  bet\yeen  Benning  and 
Meredith  was  not  a  matter  of  account^  but  simply  an  action 
for  damages  for  a  tort^  ought  in  my  conception,  to  have 
been  doiie,  without  reference  to  a  commissioner. 

It  is  a  difficult  matter  to  draw  the  tru^  line  between  the 
jurisdiction  of  courts  of  law  and  courts  of  equity;  but  there 
is  a  well-settled  general  principle,  which  admits  of  but  few 
exceptions ;  that,  where  a  person,  seeking  a  right,  has  a 
complete  remedy  at  law,  he  shall  not  go  into  a  court  of 
equity  to  obtain  it;  so,  on  the  other  hand,  where  a  defend- 
ant, in  an  action  at  law,  has  a  full  and  complete  defence  in 
his  power,  and  neglects  to  avail  himself  of  it,  he  shall  not 
go  into  a  court  of  equity  for  relief:  and,  Aerefore,  courts  of 
equity  should  be  cautious  in  granting  injunctions  to  judg- 
ments iTairly  obtained  at  law.  The  great  disproportion  be- 
tween the  number  of  those  that  are  dissolved  and  of  those, 
that  are  made  perpetual  verifies  the  position. 

I  am,  in  this  case  of  opinion  with  the  other  Judges  that 
the  decree,  dismissing  the  bill  wit^  costs,  is  correct,  and 
ought  to  be  affirmed. 

By  the  whole  court  (consisting  of  Judges  Fleming, 
Roane  and  Tucker)  the  decree  of  the  Chancellor  was 

ATFIRMED. 


end  ov  vol.  I. 
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CONTAINED  IN  THIS  VQLUME. 


ABANDONMENT  OF  CONTRACT. 

1 .  What  circamstances  admitted  as 
presumptive  proof  ofy  and  allow- 
ed to  be  established  by  paroi  evi- 
dence against  a  Deed.  Bigger^s 
jidmr,  V.  jilderaon,'^—'^,  54. 

2.  A  Contract  under  seal  adjudged 
to  be  set  aside,  (as  having  been  va- 
cated tind  abandoned,)  upon  cir- 
cumstantial evidence,  without  any 
acknowledgment  under  jseal  of 
such  abandonment.  Cringan  ^ 
^tcheaon  v.  JSfichoUon^a  JExora."^ 
429 — 449. 

.  ABATEMENT. 

1.  Practice  where  an  Injunction  a- 
bates  by  the  death  of  the  ^tefend' 
ant.  White  v,  Fitzhughy  Lewis  ^ 
•/«^«/on— 1— •2— !a/«0}  Kenner  v» 
Nord'^204. 

2.  Where  by  the  death  of  the  Com' 
fiUunant,  Carter  v.  Washington^ 
e'f.— p.  203. 

3.  An  Ejectment  does  not  iibate  by 
the  death  of  the  Lessor  of  the 
Plaintiff.  Kinney  «.  Beverley*^ 
531. 

4.  See  Action.    No.  9. 


ACCOUNT. 

1.  What  Items  in  an  Account^  ex- 
hibited by  the  fUaindffat  law  and 
defendant  to  a  Bill  rf  Injuneiian^ 
ought  not  to  be  allowed  by  the 
Commissioner  of  the  Court  of* 
Chancery.  Ufiseomb*s  Admr.  v. 
Utttlefiage^s  Admr,'-'-^53;-^70. 

2.  A  Court  of  Chancery  ought  not 
to  decide  upon  Accounts  mutual- 
ly existing  and  controverted  be- 
tween the  parties,  without  refer- 
ring such  Accounts  to  a  Commis- 
sioner or  Commissioners  to  re- 
port thereupon.  BUmdy  (^c.  v. 
Wyatt^^^.  544-^548. 

3.  As  to  expunging,  by  the  Court  or 
Jurys  Items  of  an  Account  against 
a  Testator  or  Intestate  bearing 
date  more  than  5  years  before  his 
death ;  See  Executors  &  Admx- 

KISTRATORS.      No.   10. 

ACCOUNT  BiroRB  Commissi ovrrs. 
See  AccouKTy  Nos.  1, 3. 

1.  Not  to  be  allowed  of  stale  trans- 
actions, though  partly  subsequcBt 
to  the  date  of  a  Bond^  for  the  par-  - 
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pose  of  establishing  discounts  a- 
giunst  it.  Randolph' 9  J^xor.  v . 
Randolph* 8  Exora.  ^c, — 181. 

2.  Not  to  be  taken  of  Items  in  the  ^ 
ctaim  of  the  plaintiff  at  law  not  S 
exhibited  to  the  Jury,  nor  men-  c 
tioned  in  the  answer,  and  which 
are  prior  in  date  to  the  com- 
mencement of  the  suit  at  law. 

.   Lipscomb's  Jdmr.  v,  LiuUpage'a 


ACTION. 


1 .  An  Action  cannot  be  maintamed  \ 
on  an  Executor's  Bond,  on  the  Jj 
ground  of  a  devastavity  when  the  <j 
only  evidence  of  it  is  that  a  prior  ^ 
Judgment  had  been  obtained  a-  i^ 
gainst  him  on  the  Bond  of  his  S 
testator,  and,  on  an  execution  is-  <^ . 
sued  thereon,  the  Sheriff  return-  S 
cd  «  that  the  Executor  had  re-  w 
*«  moved  out  of  the  State."  ^^'  c 
net  hf  others^  (Justices  of  Fau-  c 
qtd€r,)  V.  Chirm's  Exors*  ^  others  ^ 
— *53.  S 

2.  An  action  on  a  joint  and  several  ^ 
Bond  must  be  brought  against  all  s 
the  obUgors  jointly,  or  ow  of  S 
them  singly :  and  not  agamst  any  s 
intermediate  number;  and,  if  it  > 
be  stated  in  the  declaration  that  s 
one  of  the  obligors,  (who  is  not  ^ 
sued,)  together  with  others,  seal-  < 
ed  the  Bond,  advantage  may  be  ^ 
taken  of  the  error,  notwilhstand-  v 
inglhere  was  no  plea  in  abatement.  S 
Leflwch  ^  others  v.  Berkley-^  v 

63.  \ 

S.  See  Dower.    No.  2.  s 

4.  Gev\eT9\  indebitatus  assumpsit  vriW  > 

/  not  lie  for  the  price  of  a  tract  of  s 
land ;  but  a  special  action  ought  ^ 
to  be  brought  staung  the  drcum-  I 
stances  of  the  contract.  Hoskins  > 
V.  Hoskins*9  Mmr.^S77.  s 

5.  A.  executes  a  writing  obligatory  > 
to  B.,  for  the  payment  of  tobacco^  s 
under  a /i<?cw?rfflry  penalty,  with  a  > 
condtdon  annexed,  that  it  shall  s 


be  void  if  C.  shall  pay  the  tobac* 
CO,  or  its  value,  to  A.  In  an  ac- 
tion brought  on  this  writing,  the 
declaration  assigns  a  breach  of 
the  condition  ;  and  the  defendant 
pleads  payment,  T^e  verdict  and 
judgment  ought  to  be  for  the  pe- 
nalty, to  be  discharged  by  pay- 
ment, not  of  the  tobacco  with  inte- 
rest thereupon^  but  of  damages  for 
breach  of  the  condition.  Over- 
.  street y  HTc,  -v.  MarshaU.-^^BX. 

6.  Quere^  vifhether  one  partner  exe- 
cuting an  obligation,  binding 
himself  and  his  heirsy  for  himse^ 
and  the  other  partnery  can  subject 
that  other  partner  to  an  action  of 
debt  thereupon.  Shelton  v.  Pol- 
lock  and  Co.— 423. 

7.  See  Drclar.vtion,  No.  3. 

8.  An  action  may  be  maintained  by 
the  obligee  in  a  bond  of  indetn- 
nificatlon,  on  the  recovery  of  a 
judgment  against  him,  without 
proof  of  satrs/aclion  of  such 
judgment.  Murrell  v.  Johnson's 
jidmr^-'^^SO, 

9.  A  suit  cannot  be  maintained  in 
the  name  of  an  attorney  in  fact, 
even  in  a  court  of  equity.  Jones 
v.  Hart's  Exors.'-^fo, 

ACTS  OF  ASSEMBLY. 

1.  Commissioners  of  the  revenue, 
who,  under  an  erroneous  con- 
struction of  \he  act  of  1786,  had 
received  a  greater  compensation 
than  they  were  entitled  to,  were, 
in  -consequence  of  an  adjudication 
of  the  General  Court  affirmed  by 
the  Court  of  Appeals,  held  liable 
to  refund.  On  a  motion  against 
a  commissioner  for  this  money, 
.  he  cannot  avadl  himself  of  the 
act  of  limitations.  Kemp  v.  the 
Commoftivealth.'^'SS* 

3.  An  act  of  assembly  authorising 
the  auditor  to  issue  a  warrant  in 
favour  of  a  creditor  of  the  common- 
wealth on  a  particular  fond,  will 
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not  stop  the  lntet*est  accruing  on 
the  debt)  unless  it  shall  appeatt  hat 
the  fund  wa»  sufficient  at  the  time 
for  its  payment.  Commonwealth 
V.  JVetvtoriy  Uxor,  of  TttcArtfr— 90. 

3.  It  seemaj  that)  under  the  act  of 
1785)  giving  a  widow  dower  of  a 
trust-estate)  she  is  entitled  to 
dower  in  an  equitable  estate  in  fee 
simfile  contracted  by  verbal  agree- 
ment) to  be  conveyed  to  her  late 
husband)  provided  the  contract 
be  proved  to  be  such  as  would 

.^uthorise  a  court  of  equity  to  de- 
cree the  leg^l  estate*  Rotot&n 
V.  i?ow/07i— 92. 

AnMlNISTHATORS. 
See  Executors   &  Admimistra- 

TORS. 

AFFIDAVIT. 

1 .  It  seemsj  that  if  afiidatits  be  ex- 
cepted to  at  the  rules f  and  not 
objected  to  at  the  hearing  in  the 
court  of  chancery,  but  allowed 
to  be  read,  the  former  exception 
is  waived,  and  cannot  be  repeat- 
ed in  the  court  of  appeals.  Row- 
ton  V,  Nowton^^WO.  fCP  In 
this  case,  two  of  the  judges  were 
of  opinion  that  the  affidavits  were 
not  entitled  to  any  weight)  prin- 
cipally because  the  magistrate, 
before  whom  they  were  taken, 
would  not  permit  a  friend  of  the 
appellee  to  cross-examine  the 
witnesses ;  two  others  were  of 
opinion  that  the  objection  was  not 
sustainable,  either  because  the 
person  who  wished  to  interrogate 
the  witnesses  did  not  show  that  he 
was  an  agent  of  the  party,  or  be- 
cause, if  the  objection  ever  did 
exist)  it  was  waived  by  permitting 
the  affidavits  to  be  read  at  the 
hearing ;  and  a  fifth  gave  no  opi- 
nion as  to  the  objections,  but 
commented  on  the  evidence  as  if 
the  affidavits  had  been  regitlarly 
taken. 
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3.  Not  a  part  of  the  record)  unless 
made  so  by  a  bill  of  exceptions. 
G&rland  v.  Bugff-^ti?^* 

3.  Of  two  of  the  jurors-  that  they 
were  influenced  by  information 
given  by  one  of  their  own  body, 
in  the  jury-room>  not  a  ground 
for  granting  a  new  trial.  Frice^s 
£xor,  V,   Warren  Mmr,  of  FU" 

4.  Sheiifl^s  return  of  service  of  a 
decree  nisi^  or  of  any  paper  not 
directed  to  him  in  his  official  ca- 
pacity ought  to  be  authenticated 
by  affidavit.    An<mymous*^206, 

AFRICANS. 

1.  In  a  contest  for  freedom  in  the 
case  of  native  Jfricam  and  their 
descendants,  who  haVe  been  and 
arc  now  held  as  slaveS)  the  onu^ 
firobandi  does  iiot  He  on  the  per- 
son claiming  them  as  slaves: 
but  it  is  otherwise  with  respect  to 
white  persons  and  native  Ameri- 
can Indians^  and  their  descend* 
ants  in  the  maternal  line.  Hud- 
gins  v.  Wright8^~-^\Z^-^\A,4. 


AGREEMENT. 

1.  jfgreemenf  FaroL  Statute  of 
frauds  and  perjuries  will  avsil  the 
defendant  in  equity,  although  it 
he  noiJommUy  pleaded :  it  is  suf- 
ficient if  he  merely  rely  on  it  in 

^  biB  onaweT'i  as  a  ground  for  not 
carrying  into  effect  a  verbal 
agreement  concerning  lands. 
Row  ton  V.  Rowtw^^-^92. 

2.  When  the  verbal  evidence  of  an 
agreenrtentift  contradictory,  the 
statute  of  frauds  ought  especially 
to  apply— /Arrf. 

3.  In  what  cases  oneftarty  id  hound 
to  immediate  performance  on  hia 
part)  though  the  value  of  the  con^ 
dderation  is  uncertain ;  and  when 
that  shall  afterwardM  be  asc^- 
tained)  may  have  such  remedy 

4  K 
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against  the  other  party  for  the  de- 
ficiency as  shall  be  equitable. 
Long  -v.  Col9ton,—\  1 1 — 1 12.  • 

4.  See  MORTGAGE)  Nos.  U  2. 

5.  Specific  Pkrformakce,  No.  1. 

6.  Bill  ik  Chancert,  No.  5. 

7.  As  tofraudulentagreemcntstode- 
feat  creditors)  See  Fraud,  No.»2. 

d.  Whether,  on  a  bill  for  specific 
performance  of  an  agreement,  a 
Court  of  Equity  can,  in  lieu 
thereof,  decree  a  sum  of  money 
absolutely,  See  Bill  in  Chan- 
CERT.  Nos.  6,  7. 
See  Contract,  Nos.  1,  4. 

AMENDMENT. 

i.  Cannot  be  made  by  an  inferior 
court  of  common  law  of  its  own 
judgments,  after  the  term,  at 
"which  they  were  rendered.  Hal- 
ley's  Admr,  v.  Baird  Isf  Young.-^^ 
25. 

2.  An  executor  or  adrainstrator 
ought  to  be  permitted,  on  his  mo- 
tiorty  though  not  attended  with  an 
affidavit,  to  amend  his  plea  by 
pleadingyi^^  adminiateredy  at  any 
time  before  the  trial,  if  the  Court 
be  satisfied  that  the  motion  is  not 
made  for  the  sake  of  delay.  CftU- 
holm  v.  Jlnthony.'~^27. 

3.  An  erroneous  entry  of  a  decree 
may  be  rectified  upon  motion^  at  a 
succeeding  term ;  and  any  mis- 
take committed  by  the  officers 
of  the  court  or  gentlemen  of  the 
bar,  may  be  corrected  in  like 
manner.  Marr'a  AdnCr.  -v.  Mller'e 
Mx*or.  and  others. — 204. 

ANSWER  IN  CHANCERY. 

1.  Or  PLEA,  the  proper  mode  of 
taking  advantage  of  objections 
which  do  not  appear  on  the  face 
of  the  bill  itself.  Harria  v.  Tho- 
mas.'^•^IB, 

2.  An  Answer  fioeitively  denying 
a  fact  charged  in  the  Bill  ought 
not  to  be  outweighed  by  testimo- 
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ny  not  equaUy  fiodttve  on  the 
other  side.  The  Auditor j  ^c.  v. 
Johnson's  ^x'jir.— -536— 542. 

APPEAL. 

It  Ex'ors.  and  Adm'rs.  not  to  be 
required  to  give  security  on  en- 
tering appeals.  Wilson  v.  Wiison** 
AdnCr.  15,  and  Sadler's  tfjc*or*. 
and  legatees  v.  Green. — 26. 

3.  May  be  determined  in  a  district 
court,  at  the  term  to  which  the 
record  is  brought  up.  Robertson 
V.  Braddick. — 2 1 .  ^^ 

3.  The  Appellee  has  a  right  to 
bring  up  the  record.— •iStcT. 

4.  After  two  terms  have  elapsed, 
since  the  Appeal,  and  before  the 
record  is  brought  up,  judgment 
cannot  be  affirmed,  but  appeal 
may  be  dismissed  wUh  costs.  Js  el- 
son  V.  Matthews ^-^2\. 

5.  Notice  ought  to  be  given  of  an 
intention  to  take  up,  at  the  first 
term,  in  a  chancery  case.  Lee  v. 
Frame. — 22. 

6.  Practice  when  to  take  up,  new 
Appeal  s.  ^^Ibid, 

7.  Where  Ex'ors.  and  Legatees  • 
jointly  appeal,  the  Legatees  (being 
in  possession  of  the  property) 
may  be  ruled  to  give  security. 
Sadler's  Ex'ors.  &c.  v.  Green. 
— 26. 

8.  Will  be  taken  up  out  of  its  turn 
on  the  docket,  as  a  delay  case^  if 
the  only  points  in  it  had  in  ano- 
ther case  been  decided  against 
the  appellant.  Armistead  v.  But* 
ler'sAdm'r.-^\77. 

9.  So  also  when  the  counsel  for  the 
afi/iellee  chooses  to  confess  error. 
Buchanan  v.  Leeright.^~*2 1 1 . 

10.  So  also,  if  the  counsel  for  the 
a/ifiellant  will  not  say,  in  general 
termsy  that,  in  his  opinion,  there 
is  error,  but  merely  states  points 
which  do  not  constitute  error. 
Garland  v.  Bugg.-^Z75. 

11.  Where  the  adra*r  of  the  appel- 
lee may  have  .the  appeal  dismis- 


INDEX  TO  THE  PRINCIPAL  MATTERS.  6or 

Bed  on  motion^  without  a  scire  fa,'  S  3.  Cannot  award  a  supersedeas  to 
daa^  Mecky  8cc.  v.  i^ain^.— 339.     \      stay  proceedings  on  a  judgment 

12.  Ought  not  to  be  granted  to  a  S      or  decree  of  a  coupty  court.— « 
person  not  interested.    Sayre  v,  ^       Cheshire  -v,  ^ikins(m.^^S62. 
Grymr^.— 404.  S  4.  See  Attachment,  No.  3. 

13.  No  appeal  lies  from  an  order  of  \ 

a  county  or  corporation  court,  for  S  APPEARANCE  BAIL, 

binding  out  an  afittrentice^  or  for  ^  •  .    .i,.  j 

rescinding  his  indentures.  Coo/ier«  S  '•  "  the  plaintiff  does  not,  in  the 

V.  Saunders  and  /foj^ibn*.— 413.    \  ^^^^  instance,  except  to  the  suf- 

14.  The  Court  of  Appeals  has  no  S  nciency  of  the  appearance  bari^ 
discretion  as  to  the  co*/«  of  an  ap.  \  *^«  cannot  afterwanls  object  to 
peal,  but  must  allow  them  to  the  S  "deceiving  him  as  special  baiL 
party  prevaiUng.  Cocke,  Crawford  X  ^^dofis  v.  Lafiorte.^p, 

&  Co.  I.  Robert  PoUok  &  Co^  \^'  ^^^^^  ^^^  appearance  bail  has  de- 

499— •500.  ^      fended  the  suit,'  and  pleaded,  the 

15.  An  appeal  ought  not  tobe  al-  \  defendant  may,  at  a  subsequent 
lowed  by  the  Court  of  Appeals  to  ?  ^®""'  ^  ?°^.\"«°  ^  appear,  give 
an  order  of  the  Superior  Court  of  I  as  special  bail  the  same  person 
Chancery,  disallowing  a  bill  of  ?  ^.^^  ^^f  appearance  bail,  file  a 
review,  although  the  right  of  S  ,  P"f »  and  go  to  tnal.— /«(/. 
property  had  been  decided,  and  ^  3-  Afifiearance  bail  admitted  as  */i^. 
a  writ  of  habere  facias  fiossessio^  <  cia/,  after  four  terms  of  the  Fe- 
nem  awarded,  but  an  account  re-  >  ^c™  Court  had  elapsed,  and  after 
mained  to  be  taken,  and  the  com-  ^  *  P*®^  *»ad  been  filed  by  the  ap- 
missioner's  report  had  not  come  >  pearance  bail,  on  which  issue  was 
in.  Bovryer,  ^c.  v.  jL^w>.— 553.  $      J°»"«*  ^^^  a  J^«'y  ^^  '^ecn  char- 

16.  See  Attachment.  No.  3.  >      g®^'.  ^^^  ^p^  agreeing  m  their 

?      verdict,  a  juror  had  been  with- 

ADorATc    o^  n^    ,   r      ?      drawn.   Main,  ex'or.  of  Hyndman 

APPEALS,  Supreme  Court  (f.      i      ^    TurnbulL—24.  Note. 

.     T    T¥    ^  ^'  ^°^  judgment  to  be  entered  if 

1.  Rules  of  Practice  m  I.  II.  \  ^j^  appearance  bail  defend  the 
III.  and  409.  ^      suit,    and  afterwards  waive  his 

2.  lERMSof— 209.  S      plea.  Sec  JuDOMENTS,  No.  3,  onrf 
ICT*  The   terms  of  the  Supreme  ?      Office  Judgment,  No.  2. 

Court  of  Appeals  have  Since  been  <  5.  Discharged,  if  the  plaintiff  take 

altered,  m  consequence  of  a  me-  ^  a  confession  of  judgment  against 

monal  of  the  Judges  presented  S  the  principal.  See  OmcE  Jujjo- 

to  the  legislature  at  us  session  in  ^  ^ent,  No.  3,    and    Fisher  and 

December  1807.    (See  Acts  of  s  others  v.  RiddeU.—^ZO.  Note. 

I80r,ch.  XI,  p.  21,  sect.   1,  and  ^  5,  If  the  sheriff  return  a  writ"  exe- 

Rev.  Code,  vol.  2,  ch.  1 15,  p.  145.  s  cuted,"  and  the  name  of  the  ap- 

They  are  as  follow :                           ^  pearance  bail,  but  does  not  return 

r  Ist  to  commence  the  1st  day  S  the  bail-bond,  or  a  copy  thereof, 

The  X  of  March,  and  continue  27  \  to  the  clerk's  office,  together  with 

(^juridical  days.                         >  the  writ ;  judgment  ought  not  to 

•p.      ^  2nd  the  1 5th  of  Afiril,  and  ^  be  entered  against  the  defendant 

\  continue  44  Juridical  days.     S  and  bail,  but  against  the  defendant 

^.      C  3d  the  1st  of  October,  and  c  zn^  sheriff.     Shelton  v*  FoUock  ic 

^  ^continue  55  Juridical  days.    H  Co.— •423. 
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APPRENTICE.  S      damages   Mveralljr    against    the 

c      several  defendants.-*-/^'^.  490. 
1.  No  4fifi€al  lic#  from  an  order  of  C  4.  gee  Dahagbs,  No.  3. 

a  County  or  Corporation  Court,  > 

for  binding  put  an  apprentice^  or  \  ASSETS. 

rescinding  his  indentures.   Billy  S  j.^  gy  dbsckvt/ where  they  need 

and  Je99€  Co^fier^  v-  Saunders  and  ^      uot  be  found  by  the  jury.    JVaod- 
*    Hopkins ^^^\^.  ^     \     /ord*9  heirv.  Pendlet(m.-^i03. 

S.  What  is  the  proper  remedy  in  ?  3,  if,  on  an  issue  joined    on    the 

such  case. -«»/fr2(/.  430.  ^  ^       plea  of  filene  adndnistravit^    the 

3.  Querey  If  ai)  apprentice  be  re-  {  yxrf  %xkA  a9aft9  to  a  certain  amount 
moved  out  of  the  county  or  cor.  ^  /^^^  than  the  plaintiff's  claim, 
poration  in  which  he  was  bound,  «|  judgment  ought  to  be  entered, 
can  the  court  thereof  direct  the  S  for  that  amount  only  payable  rm- 
overseers  of  their  poor  to  send  v  mediately^  and  for  the  balance  pay 
for  and  bind  him  to  another  mas-  5  able  token  assets  shall  come  to  the 
Xtvlf'^Ilfid,  414,  S      defendant's  bands.  M'jnwa,  #x'©r. 

4.  Also,  Quere,  Whether  an  ap-  >       of  Wishart   v.    The    Commrnan-' 
prentice  so  removed  to  a  county  w       wealthy^-m^ro^ 

or  corporation,  obtains   a   legal  >  3.  See  Plbadikg,  No.  6. 
settlement  therein  by  remaining  i 

(welvc  months  during  his  appren-  S  ASSUMPSIT, 

ticeship.^-*/^.  414.  V  l.G^WT^Mnde^tatusassumfisityinU 

^      not  lie  for  the  price  of  a  tract  of 
ASSAULT  AND  BATTERY.         S      land,  but  a  special  action  stating 

^      Ihe  circumstances  of  the  con- 

1.  In  a  joint  action  of,  against  twelve  S  tract.  Ifsskins  v.  Wright^  adm'r. 
defendants,  the  process    having  t       of  Hoskins,'^^79» 

been    served  on  two  only,  and  S  2.  On  the  trial  of  an  issue  on  the 

they  having  appeared  and  plead*  5  assumfisit  qf  the  testator  mtbin 

ed  not  guilty,  the   jury    found  S  fve  years^  an  assumpsit  of  his 

ihem  *'  guiity^^*  in  general  terms,  5  executor  cannot  be  given  in  evi- 

and    assessed    dapiages   against  1  dence  to  prevent  the  operation  of 

them  jointly:   the    plaintiff,    in  \  the  act  of  limitations. /'r»j%er**ejror. 

consequence  of  an  order  of  the  S  v.  Duncan  ^nd  TumbulL^^S63. 

couj\,  released  a  part  of  the  da-  \  attachmfot 

mages  to  those  defendants,  (say-  S  ATTACHMENT.    . 

ing  nothing  of  the  others,)  and  2  I.  Will  not  lie  for  one  jotrtt  corn- 
took  judgment  for  the  residue.  S  plainant  agaipst  another  who  has 
After  this,  he  could  not  proceed"  ^  received  more  than  his  propor- 
to  obtain  additional  damages  a-  S  tion  of  a  decree.  Jones  v*  Jones* 
gainst  any  of  the  other  defend-  ^      —^3, 

unts.  Jminoneit  r.  Harris  and  S  2.  Where  debts  due  to  a  person  (fe- 
Turfntu — 486-^499.  ^       ceased  are  attached  in  chancery 

2.  What  course  the  plaintiff  oiig;ht  S  by  his  creditors,  his  ex'ors.  or 
to  hiivepuiBued  instead  of  taking  J}  adm'rs.  may  appear,  file  their 
jiulj^ment  in  that  case. — Ibid.  489.   S      answers,  and  have  the  attachment 

3.  What  step  the  plaintiff  ought  to  c  discharged  on  their  motion,  with- 
take,  if  the  jury  in  a  yoZ/i/ action  S  out  giving  security.  IVUson  ^^ 
of  assault  and  battery  assess  the  ^       Wilson^s  admWs.  l^c-^X^, 
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3.  In  what  case  not  to  be  granted 
by  the  Court  of  Aftptah  against 
a  sheriff  for  carrying  into  effect 
an  execution  under  a  decree  from 
which  an  appeal  has  been  grant- 
e<l.  Chethirev.  Atkin8on.^-'^\0. 

ATTORNEY. 

1.  A  debt  due  from  an  attorney  to 
his  client  for  money  collected  on 
9i  judgment  is  only  a  debt  by  «7'm- 
fUe  contract,  Gathright  v.  MaV" 
ahaU^  ex'or  of  Rind^-^427, 

2.  A  suit  cannot  be  maintained  in 
the  name  of  an  attorney  in  fact, 
even  in  a  court  qf  equity,  Jonet  v. 
Bdrl*M  <'jr'or*.-p-470— 476, 

3.  See  CqstS)  No.  2. 

AUTHORITIES,  BRITISH. 

1.  How  far  obligatory  in  ourCourts. 
£aringv.Reeder^^\SS~i6l^l63, 

.AWARD. 

1.  Not  to  be  avoided^  in  conse- 
quence of  any  calculations,  or 
grounds  for  it,  taken  by  the  arbi- 
trators, which  are  not  incorpora- 
ted in  it,  or  .annexed  to  it  at  the 
time  of  delivery.  Taylor*s  adm*r» 
V.  J^choi8on.~~^67, 

2.  Good  in  other  respects,  not  to 
be  vitiated  for  containing  a  mat- 
ter not  mentioned  in  the  sub- 
mission; but  such  matter  to  be 
rejected  as  Surfiluaagc^-^Ibid, 

BAIL. 
1.  8ee  Appearance  Bail,  Nos.  1, 

2,  3,  4,  5,  6. 

3.  It  9€ema^  that  where  a  judgment 
ia  entered  in  the  clerk's  office 
against  the  defendant  and  bail,  a 
copy  of  the  bail'bond  ought  to  be 
inserted  in  the  record.  Sheiton  v. 
Pollock  &  Co.~424. 


BILL  IN  CHANCER V. 

1.  Complainant  should  be  always 
ready  to  support  his  bill  of  injunc- 
tion, even  before  answer  filed* 
Radford^a  ex*or%,  v.  Imua*^  ex'jr. 

2.  May  be  filed  by  creditors,  ad- 
mited  as  new  parties,  to  have  dis- 
tribution of  an  equitable  fund^ 
after  a  decision  by  the  Court  of 
Appeals  remanding  a  cause  to 
the  Superior  Court  of  Chancery ; 
such  creditors  stating  their  wil- 
lingness to  contribute  to  the  ex- 
penses of  the  suit.  Anderson  v. 
Anderson  and  c//i^r«.«— 1 2. 

3.  Objections  apparent  on  the  face 
of  the  bill  may  be  demurred  to; 
but,  if  not  apparent,  advantage 
should  be  taken  hyfilea  or  answer* 
Harris  V,  7%oma*.— 18. 

4.  Under  what  circumstances,  and 
in  what  courts,  a  person  may  file 
a  bill  in  chuncery  to  contest  the 
validity  of  a  will,  after  firobatCy 
See  Wills,  No.  1,  2,  3. 

5.  After  an  action  at  law  has  been 
commenced  to  recover  damages 
for  breach  of  a  contract,  the  de^ 
fendant  has  no  right  to  file  a  bill 
to  compel  the  plaintiff  to  accept 
a  specific  performance,  unless 
some  particular  grounds  of  equi- 
ty exist  on  his  behalf,  excusing 
and  relieving  against  such  breach^ 
and  showing  that  the  contract 
ought  nevertheless,  to  be  specifi- 
c.  Ily  cuiorced.  Lung  v.  CalHton, 
—■110. 

6  On  a  bill  for  specific  perfor- 
mance of  an  agreement)  the  court 
ought  not,  in  lieu  thereof,  to  de- 
cree a  sum  oi  money ^  absolutely j 
but  may,  conditionally^  giving  the 
defendant  his  election  either  to 
pay  the  money,  or  perform  the 
agreement  sperificaUy.  Hook  v. 
22o««.'-^3 10. 


^ 
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7.  In  such  casCf  if  the  defendant  be  S  matters  of  law.  M'Call  v.  Graham 
guilty    of   contumacy,   and  the  s  and  ^ra//.— 13. 

court,  from  the  want  of  evidence,  S  2.  Not  to  be  allowed  on  additional 

vfhich  he  is  bound  to  disclose^  be  s  circumstances  merely  confinmng 

not  able  to  direct  a  specific  per-  ^  facts  originally  proved.  Randoi/i^s 

formance,  a  sum  of  money  may,  s  «'x'or.  v.  Randoltih*8  ex*ors,  &c. 

in  like  manner,  be  decreed  for  ^  —180. 

the  purpose  of  compelling   the  s  3.  Appeal  not  to  be  allowed  hy  the 

production  of  such  evidence. — lb,  ^  Court  of^ftfieals  from  an  order  of 

8.  Who  to  be  made  parties  in  bills  s  the  Superior  Court  of  Chancery 
for  a  discovery  and  a  conveyance ;  ^  disallowing  a  bill  of  review,  un- 
or,  if  the  defendant  die^  in  such  s  1^^^  the  decree  in  the  original 
cases,  against  whom  the  suit  is  ^  suit  had  been  ^no^  and  the  par- 
to  be  revived.  Key^s  ex*ors,  v,  s  *ies  out  of  court.  Bowyerj  i^c.  v. 
iam^rr/.— 330.                                 ?  Lewis — 553. 

9.  Bill  for  restitution  of  money  s  ^'  Note  the  diversity  between  a  bill 
paid  for  certificates  which  the  ?  of  review  and  a  supplemental 
vendor  had  no  right  to  sell,  sus*  S  h^H  in  the  Tiature  of  a  bill  of  re- 
tainedy  and  the  money  decreed  to  ^  view.— ^/dr^.  554 — 559, 

be  refunded.  IVise  v.  Croigf. -57 8.  s 

S  BILL  OF  REVIVOR.    . 

BILL  OF  EXCEPTIONS.  s 

S  1 .  A  suit  in  chancery  for  a  convey- 

1.  When  a  verdict,  on  an  issue,  di-  ^  ance  of  lands,  in  case   the  de- 

rected  out  of  chancery,  is  certi-  S  fendant  dies  before  a  final  decree, 

fied  to  the  court  sitting  in  chan-  ^  ought  to  be  revived  a^inst  his 

eery,  a  new  trial  having  been  mo-  S  heirs  and  devisees,  and  all  other 

ved  for  and  refused,  the  allegO'  ^  persons  holding,  claiming,  or  in 

tions  relative  to  what  passed  at  the  S  any    manner    interested,    under 

fn'a/ o/'Mt^mue  stated  in  a  bill  of  ^  him,  in    the  lands  in   question, 

exceptions  to  the  opinion  of  the  S  Key*s  ex* or.  v.  Lambert, — 330. 
court  in  refusing  the  new  trial,  if  J^ 

TiOfiroof  of  the  truth  of  those  al-  S  BILL  Supplemental  in  the  nature 

legations  appear  on  the  record,  ^  of  a  Mil  of  review^   See  Billot 

are  not  to  be  taken  as  admitted  S  Review,  No.  4. 
to  be  true,  by  the  conn's  signing  ^ 

and  sealing  the  bill  of  exceptions.  S  BOND. 
Ford -v.  Gardner  BXid  others. — 72.  ? 

2.  An  affidavit,  filed  in  support  of  a  S  ^-  ^  bond  or  note  taken,  on  a  set- 

motion  for  a  continvdnce  which  >  tlement  of  accounts,  for  the  ba- 

was  overruled,  is  not  a  part  of  the  S  '^"^^'  including  the  interest  that 

record,  unless  it  be  made  so  by  \  ^^^^  cannot  be  impeached  on  the 

o  bill  of  exce/itions.     Garland  v,  S  ground  of  usury.  Brovmv.Brent. 

Buffg 374.                                     ^  —4-     . 

<|  2.  Given  m  the  paper  money  timed 

BltL  OF  REVIEW.                 J  in  a  pecuniary  penalty,  condition- 

^  ed  for  the  payment  of  tobacco^ 

I.  May  be  allowed  by  the  Superior  S  how  the  verdict  and  judgment 

Court  of  Chancery,  after  affirm-  ^  should  be.  See  AcxroN,  No.  5, 

ance  in  the  Court  of  Appeals ;  for  S  and  the  case  of  Oucrstreet  is^c.  v. 

new  matter  offacty  but  not  for  ^  Afor^Ao/^w— .38 1. 
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3.  As  to  the  manner  in  which  suit 
ought  to  be  brought  on  a  joint 
and  several  bond.  See  ActioN) 
No.  2,  and  the  case  of  Lr/twich 
and  othera  v,  Berkeley, — 61 — 62. 

4.  An  account  of  stale  transactions^ 
though  partly  subsequent  to  the 
date  of  a  bond,  not  to  be  allowed 
for  the  purpose  of  obtaining  dis- 
counts against  it.  Randolph^ a  ex* or, 
v.  Randolfih*a  ex*ora.f  iiT'f.— 181. 

5.  Given  in  the  paper  money  times, 
in  what  case  not  subject  to  the 
scale.  JVicholaa^a  ex* or  a,  v,  Ty» 
ler — 332. 

6.  A  bond  being  given,  conditioned 
to  be  void  upon  the  obligor's 
paying  all  costs  and  damages 
which  shall  be  avtarded  in  conse- 
quence of  the  obligee's  delivering 
to  him  a  negro  slave,  9i  judgment 
obtained  by  a  third  person  against 
the  obligee  for  the  same  slave  is 
sufficient  to  warrant  an  action  on 
the  bond,  without  proof  of  aatis' 
faction  oixht  judgment.  Murrell 
t;.  Johnson's  flflfm'r.— 450— 453. 

BOOKS. 

I.  When  partnership  accounts  are 
referred  to  a  commissioner,  what 
books,  and  with  what  directions 
relative  thereto,  a  court  of  chan- 
cery will  rule  the  parties  to  pro- 
duce before  him.  Calloivay  and 
Stefitoe  V,  Tate, — 9. 

BREACH. 

I .  After  an  action  at  common  law 
has  been  brought  to  recover  da- 
mages for  breach  of  a  contract, 
the  defendant  has  no  right  to  file 
a  bill  in  equity  to  compel  the 
plaintiff  to  accept  a  afiecijic  fier^ 
Jbrmance  ;  unless  some  particular 
grounds  of  equity  exist  on  his  be- 
half, excusing  and  relieving  a- 
gainst  such  breach,  and  showing 
that  the  contract  ought  neverthe- 
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less  to  be  specifically  enforced. 
Long  V,  Colston, —  1 10. 

2.  See  Pleading,  Nos.  4,  5. 

3.  See  Action,  No.  5. 

BRITISH  DEBTS. 

1.  The  commonwealth  is  not  re« 
sponsible  for  the  nominal  amount 
of  money  paid  into  the  loan-office 
in  discharge  of  British  debts ;  but 
only  for  its  value,  according  to 
the   scale   of  depreciation.     The 

J       Commonvfealth  v.  Walker* a  ex'' or, 
X  .     —144. 

\  CERTIFICATES. 

>  1.  Where  taxes  were  payable  .in 
certijlcatea,  and  the  sheriff  indul- 
ged a  man  for  such  taxes  on  cer- 
tain terms,  the  value  of  the  cer- 
tificates, at  the  timea  when /layablej 
was  decided  to  be  the  rate  at 
which  they  ought  to  be  allowed 
to  the  sheriff,  and  not  the  value 
at  the  time  of  making  the  allovHince. 
Ufiacomb'a  adnCr*  v,  Uttlefiage'a 
adm'r. — 454 — 470. 

2.  A  person  loaing  a  public  certi- 
ficate, bearing  interest,  which 
never  was  transferred  to  him  by 
actual  assignment  from  the  ori- 
ginal holder,  ought  not,  by  a  suit 
in  chancery,  to  obtain  its  renew- 
al from  the  commonwealth,  with 
out  making  the  original  holder  a 
party  to  the  bill.  The,Jluditory  ^c. 
V.  Johnaon^a  e jr'jr.-— 536— 542. 

3.  See  Bill  in  Chancery,  No.  9. 

CHANCERY. 

1.  A  court  of  equity  may  decree 
against  a  person  within  this  com- 
monwealth that  he  shall  convey 
lands  lying  in  another  state,  or 
may  direct  a  deed  to  be  cancelled 
which  was  fraudulently  obtained 
by  him  for  such  lands.  Guerrant 
V.  Fowler  and  Hiarria.'-^S. 
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S.  Court  of  Chancery  always  open  ^ 
to  reHTiatate^  as  well  as  to  grant y  ^ 
an  injunction.  Radford  **  ex^ora.  J 
V,  Innee*8  fx'jr. — 7  ^ 

3.  When  a  creditor  of  a  person  de-  J| 
cedsed  has  a  remedy  against  his  s 
executor  or  administrator  at  fawy  ^ 
he  cannot  sue  in  chancery ^  to  e&ta-  s^ 
blUh  fds  demand,  Bachcldor  v.  ^ 
ElHottU  adnCr, — 10.  ^ 

4.  Under  what  circumstances  secu-  \ 
rities  of  executors  and  admini-  s 
strators  may  be  sued  in  chancery,  ^ 
before  a  devastavit  is  fixed  on  \ 
iheir  principal.— /Wrf,                  *  V 

5.  Court  ought  to  give  directions  S 
as  to  reading  papers  on  the  trial  \ 
of  issues  out  of  chancery.  Ford  S 
t>.  Gardner y  t5^c.— 72.  ^ 

|rj»>  See  the  entry,  in  the  case  of  Jj 
jiuatin's  adm*x.v»  Winston's  ex* x.  S 
where  the  Court  of  Appeals  di-  ^ 
reeled  what  papers  should  be  S 
read  in  evidence  on  the  trial  of  ^ 
the  issue. — 52 — 53.  S 

6.  TVhen^  for  what  cavse^  and  in  i 
w/iaf  courf  a  person  interested  in  S 
a  will  may  file  a  hill  in  chancery  ? 
to  contest  its  validity  after  pro-  S 


The  1st  to  commence  the* 
1st  day  ol  February y  and 
continue  24  -     -    -     - 

The  2nd,  1st  day  of  June^ 
and  continue  24    -    - 

The  3pd»   tst  day  of  Sefi^ 
t ember y  and  continue  24 


bale.  See  Wills,  Nos.  I,  2,  3. 


\ 


7.  Court  of,  may  decide  on  contra-  t 
dictory  evidence  wiihout  direct-  S 
ing  an  issue.    Rowton  v»  Rowton, 
— 92. 

8.  See  Bill  in  Chanceryj  No.  5. 

9.  See  Account,  No.  2. 

CHANCERY,  Superior  Court  of. 

1.  RuLKS  OF  Practice  in,  for  the 
KicHMOND  District,  iv— vii, 
and  19. 

2.  Terms  of,— For  the  Richmond 
District.  (See  Acts  of  1807, 
ch.  14,  (p.  22)  and  Rev.  Code,  2 
vol,  ch.  116,  (p.   146.) 


Juri« 
dical 
daySfif 
^busi- 
ness 
re- 
quire. 

3.  For  the  Williamsburg    Dis- 

trict. 
The  1st  to  commence  the*]  Jurl- 

1  si  day  of  ^/iriij  and  con-     dical 

tinue  24  -    -    -    -    -      days,if 
The  2nd,  1st  day  of  July,  J>busi- 

and  continue  24   -  -   -      ness 
The  3rd,  12ih  day  of  Octo^     re- 

ber^  and  continue  24    -       quire. 

4.  For  the  Staukton  District. 
The  1st  to  commence  the'l  Juri- 

20th  day  of  March^  and  [  dical 

continue  24  -    -    -    -    i  days, if 
The  2nd,  1 0th  day  of  July^  Vbusi- 

and  continue  24    -    -        ness 
The  3rd,  l5lh  day  of  M-     re- 

vember,  and  continue  24     quire* 

5.  The  several  Superior  Courts  of 
Chancery  have  power  to  grant 
injunctions  to  the  judgments  of 
all  courts  of  common  law  within 
their  respective  districts,  and  not 
otherwise  ;  the  place  where  the 
court  of  law  is  holdeny  and  not  the 
residence  qf  the  fiarties  furnishings 
the  rule  of  jurisdiction  in  such 
cases,  Cocke^  Crawford  &  Co.  t». 
Follok  8c  Co. — 499. 

COMBINATION. 

See  Fraud,  No.  2. 

CONFESSION  OF  JUDGMENT. 

1.  By  the  principal  discharges  the 
appearance  baiu  Fisher  and  others 
V.  RiddelL — 330.  AWtf. 

2.  By  an  executor,  in  an  action 
brought  to  establish  a  devastavit, 
bars  relief  in~ equity.  IVorsham  ^, 
M*  Kenzie*r^o  43. 
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COISTSTRUCTION  of  STATUTES, 

1 .  Of  the  proviso  relative  to  the  tax 
on  merchants  in  the  revenue  law 
of  January  23d,  1799.  EdmoncUv, 
Car/ienter, — 340. 

2.  Afiroviso  never  enlarges  the  ope- 
ration of  a  statute)  especially  in 
Vl  penal  lavf,^^Ibi(L  342. 

CONSTRUCTION  of  WILLS. 
See  Dbvise,  Nos.  1,  2,  Z^ 

CONTEMPT. 

1.  No  contempt  of  the  Court  ofAp* 
peals  in  a  sheriff  to  proceed  on  an 
execution,  after  an  appeal  allow- 
ed in  vacation  hy  the  Judge  vfho 
pronounced  the  decree j  but  before 
the  record  is  brought  up.  Cheshire 
V,  Atkinson.^^2\0, 

CONTINUANCE. 

1 .  Of  an  injunction^  ought  not  to  be 
granted,  unless  from  some  very 
great  necessity.  Radford^s  ex*ors» 
V,  Innes's  fjc*a:— 5. 

2.  An  a£Bdavit,  filed  in  support  of  a 
motion  for  a  continuance^  is  not  a 
part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions.  Gar" 
land  V.  Bugg^^^TAt. 

CONTRACT. 

1 .  Where  it  may  be  avoided  on  the 
ground  of  drunkenness.  Wiggles^ 
worth  V,  Steers  J  ^c— 70. 

2.  A  court  of  equity,  unless  under 
particular  circumstances,  cannot 
compel  a  party  to  accept  a  speci- 
fick  performance,  after  he  has 
elected  to  proceed  at  law  for  da- 
mages, for  a  breach  of  the  con- 
tract. See  Bill  in  Chancery^ 
No.  5.  Long  V,  Colston.^^\  10. 

3.  See  Agreement,  No.  1. 

4.  A  contract  under  seal  decreedf 
at  the  instance  of  one  of  the  par- 


ties, to  be  set  aside,  as  having 
been  vacated  and  abandoned ;  the 
other  (at  whose  request,  and  for  . 
whose  benefit,  it  was  expressly 
made)  having  for  a  long  time  ne- 
glected to  carry  it  into  effect,  and 
shown,  by  particular  actsy  though 
vnthout  any  acknowledgment  under 
seaU  that  he  considered  it  no  long- 
er as  in  force.  Ciingan  and  M' 
cheson  v,  MchoUon*s  ex*ors*^29, 

CONTUMACY. 
See  Bill  in  Chancery,  No.  7. 

CONVEYANCE. 
See  Deed,  No.  1. 

CORPORATION. 

1.  A  bequest  being  made  to  the 
"  Baptist  Association  that,ybr  or^ 
dinaryy  meets  at  PhiUtdelphia  an* 
nually^'*  can  a  Society,  incorpo- 
rated under  the  name  of  the  Trus* 
tees  qfthe  Philadelphia  Baptist  As- 
sociation,  claim  by  virtue  of  that 
bequest,  without  proving  that  they 
were  actually  incorporated  at  the 
time  of  the  bequest,  and  that'  they 
are  the  same  Society  intended  by 
the  testator?  Jones  v.  Hart*s  ex*orSn 
471 — 476. 

2.  See  Legacy,  No.  1. 

CORPORATION  COURT. 

See  County  Court  and  Appren- 
tice. 

COUNT. 

1.  The  effect  of  several  counts  in  a 
declaration,  some  goody  some 
bad,  and  a  general  demurrer  to 
the  whole  declaration,  the  counts 
being  such  as  could  be  joined  ia 
the  same  action.  See  Pleading, 
Nos.  7,  8.  Roe  v.  Crutchjield* 
~362. 

4  X 
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COUNTY  COURT.  V  not  material,  it  is  no  ground  for 

^  reversing  a  judgment  rendered 

1.  Notwithstanding  a  will  has  been  s  for  the  filmmiff  on  other  points, 
admitted  to  record  in  a  District  ^  Murrellv.  JohmonUadmW. — 450. 
Court,  a  County  Court  has  juris-  ^ 

diction  to  try  its  validity.  Fardv.  S  COURTS. 

Gardner  and  others  — 74.  v 

2.  A  county  court  sitting  in  chan-  >  See  JuRisnicTiON. 
eery  has  a  right  to  direct  an  issue  ^  Sec  General  Court. 
to  be  tried  on  the  common  law  side  S 

of  the  same  coun.—ISid.  \  COVENANT. 

3.  See  Apprekticb,Nos.  1,2,3,4.  ^   ^    piea  of  nor  ^«f/ry  to  an  action  of, 

^       cured  by   verdict.    Hunmcutt  v. 
COURSE  AND  DISTANCE.  ^       Oir«/ey.— 153. 

l.Whenadeedmentions  the  course  {  \  See  Jeofails,  Nos  2,  3. 
and  distance  of  a  line,  ««7Aourafiy  >  3.  See  Pleading,  Nos.  4.  5. 
other    description   thereof^    parol  \  COSTS 

evidence  is  admissible  to  prove  ^ 

marked  trecs^  not  in  the  course  or  %  i ,  Qn  overruling  a  motion  in  the 
termination  of  that  line,  to  be  the  >  Superior  Court  of  Chancery,  costs 
true  line  intended.  Baker  v.  Seek-  <  awarded,  including  an  attorney's 
righty  lessee  </  Glascock,^\77 .      >       f^^^  y^^^,  ^.  Jones.— ^. 

^  2.  Must  be  allowed  to  the  party 
COURT.  \      prevailing  in  the  Court  of  Ap- 

^     J       peals.  Cocke  &  Co,  v.  Pollok  8c  Co. 

1.  The  court  ought  to  leave  the  S      ^499 500. 

sufficiency  of  the  evidence  wholly  y 

to  the  consideration  of  the  jury  S  CREDITOR, 
and  ought  not  to  instruct  them  ^ 

that, /rom  the  whole  testimony  be-  S  i.  May  be  admitted  as  a  new  party 

fore  themy  Cj*c.    Fisher*s  ex*or  v.  \  to  have  distribution  of  an  equi- 

Duncan  and  TumbuUi — 564*.          S  table  fund,  after  a  decision  by  the 

2.  No  inferior  court  of  common  ^  Court  of  Appeals  remaning  a 
law  has  the  power  of  reversing,  S  cause  to  the  Superior  Court  of 
altering,  or  amending  its  own  ^  Chancery.  Anderson  v.  Anderson 
judgments,  after    the    term    at  S  zt\^  others. — 12. 

which  they  were  entered.  iHai/«/'«  ^  2.  How  far  a  combination  between 

adnCr.  v.  Baird  and  Young j^^2S,  S  ^  creditor  and  his  debtor  to  defeat " 

S.  "Seednot  actually  expunge  itemsi  J  other  creditors  will  be  relieved 

in  an  account  which  bears  date  S  against,  notwithstanding  the  dc- 

more  than,  five  years  from  the  >  fendant  relied  on  the  maxim,  "w» 

death  of  the  testator  or  intestate,  \  ^ari  delicto  potior  est  conditio  de- 

in  a  suit  against  executors  or  ad-  b  fendentis**    See  pRAun,  No.  2. 

ministrators:  it  is  sufficient  if  they  \  Austin*s  adnCx  v.  Winston's  ex*x. 

direct  the  jury  to  disregard  those  $  —33—53. 
items.— */ro*Ain«  r.  fVright,adm'r.  \ 

ef  Hoskins.^'^377 ,                             >  CREDITOR  of  the  Commonwealth. 

4.  If  the  court,  at  the  instance  of  the  ^ 

defendant^  give  an  erroneous  in-  ^  I.  Act  of  assembly  authorising  the 

struction  to  the  jury,  on  a  point  ^  auditor  to  issue  warrants  in  favour 
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ofy  on  any  pitrticularJimdfVfiii  no  ^ 
stop  the  interest  on  the  debt)  un«  ^ 
less  it  appear  that  the  fund  was 
sufficient  at  the  time  for  its  pay- 
ment*   Commonwealth  v,  Aevtoriy 
ex*or,  qf  Tucker ,-^90, 


DAMAGES. 

1 .  In  a  joint  action  of  assault  and 
battery  a(i:ainst  several  defend- 
antSy  a  judgment  for  damages  a- 
gainst  one  qf  them  is  a  bar  to  the 
recovery  of  additional  damages 
against  the  rest.  Ammonett  v. 
Harris  and  T'ur/aVt.— 488— -499. 

2.  But,  where,  in  such  action,  on 
issue,  or  writ  of  inquiry,  as  to 
fiart  of  the  defendants,  the  jury 
assess  damages  as  to  them^  if  the 
plaintiff  does  not  take  judgment 
for  those  damages,  he  may  have 
other  damages  assessed  on  other 
issues,  or  writs  of  inquiry,  against 
the  other  defendants,  and  finally 
take  judgment  against  any  one  of 
them  firo  meiioribus  damnis.  Ibid, 
— 489. 

3.  Querey  Would  the  case  have  been 
otherwise,  if  the  first  verdict  had 
only  apportioned  u/ion  the  defend^ 
ants  then  before  the  court  their 
^uora  of  the  damages?  Ibid,  489 
— 490—498. 

4.  If  the  jury,  in  a  joint  action  of 
assault  and  battery,  assess  the  da- 
mages severally  against  the  se** 
veral  defendants,  (the  cases  of 
them  all  being  before  the  same 
jury,)  it  is  error^  unless  the  plain- 
tiff enter  a  nolle  firosequi  against 
all  but  one,  and  take  judgment 
for  the  damages  assessed  against 
that  one,  in  which  case  the  error 
is  cured.  Ibid. — 490. 

5.  In  an  action  sounding  in  damages 
how  far  a  court  of  equity  ought 
to  interpose  to  grant  a  new  trial. 
Meredith  v.  Benmng.^^5^  5—60 1 . 


S 

s 
s 
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DATE. 

See  Deed.  Nos.  I,  3. 

I .  A  deed  of  conveyance  for  slaves 
having  been  signed,  sealed,  and 
delivered,  with  a  blank  left  for  the 
date,  the  donee  afterwards  insert- 
ed the  date:  no  fraud  or  impo- 
sition appearing  to  have  been 
practised  in  obtaining  it,  and  no 
evil  design  in  filling  up  the  blank, 
the  deed  was  adjudged  to  be  good; 
the  date  not  being  a  material  part 
thereof.  W fating  v.  Daniel  and 
or^tfra.— 390. 

DEBT.  See  Actio n. 

DEBTOR  AND  CREDITOR. 

1.  In  a  suit  between,  how  for  a 
transaction,  which  was  intended 
by  both  to  defraud  the  other  cre- 
ditors of  the  debtor,  is  affected  by 
the  maxim,  *'  in  fiari  delicto  fto^ 
tior  est  conditio  defendentis**  See 
Fraud, No.  2, and  Austin* s  advCx. 
V,  Winston's  fx'x.— .33— 53. 

DEBTOR,  Public  See  Public 
Debtor,  No.  1.  ,  LiuitatioiCi 
Act  of,  No.  1.  , 

DECLARATION.  See  Plbasivo. 

1 .  A  suit  on  a  joint  and  several  bond 
must  either  be  brought  against 
all  the  obligors  jointly,  or  one  of 
them  singly ;  ajid  not  against  any 
intermediate  number;  and  in  this 
case,  it  afifiearing  from  the  decla* 
ration  that  seven  obligors  sealed 
the  bond,  and  the  suit  being 
against  six  only,  the  judgment 
was  reversed.  Leftvnch  and  others 
V.  Berkeley y  treasurer, — 61. 

2.  If  there  be  several  counts,  some 
goody  and  some  body  but  such  as 
could  be  legally  joined  in  the  same 
action,  a  general  demurrer  to  the 
declaration  ought  to  be  overruled. 
Rotv.  Crutch/ir(d.^^36\^^62. 
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3.  In  an  action  of  debt>  the  declara- 
iion  being  against  A.  and  B.'  mer- 
chants and  partners,  and  char- 
ging that  A.,  for  htmaelf  and  B., 
by  his  certain  bill-penal  bound 
himself  and  /us  heirs^  &c.,  ((he 
bill  penal  being  in  that  form,) 
without  containing  any  farther 
averments,  was  adjudged  to  be 
insufficient  in  law  to  maintain  the 
action.  Shelton  v.  PoUok  &  Co. 
—423 — 427. 

See  Action,  No.  6. 

DECREE  NISI. 

1.  How  to  be  executed.  Anonymous, 
— 206. 

DEED. 

1.  A  person  being  within  the  com- 
monwealth may  be  decreed  to 
execute  a  conveyance  for  lands 
lying  in  another  State,  or  to  can- 
cel a  deed  for  such  lands  obtain- 
ed by  fraud.  Gucrrant  v,  Fowler 
and  Harris. -^S. 

2.  For  slaves,  adjudged  to  be  good 
where  a  blank  was  left  for  the 
datej  which  was  afterwards  in- 
serted by  the  donee.  Whiting  v. 
Daniel  And  others, '^^390. 

3.  The  date  of  such  a  deed  is  not  a 
material  part  thereof.  Ibid. 

4.  In  what  case  ftarol  evidence  is 
admissible  to  prove  marked  trees 
to  be  the  true  line  intended,  tho* 
not  in  the  course  or  termination 
of  the  line  called  for  in  the  deed. 
See  Course  and  Distance, 
No,  1. 

DEMURRER  at  Law. 

1.  If  tliere  be  several  counts  in  a 
declaration )  some  goody  and  ssme 
body  but  sucTi  as  could  properly 
be  joined  in  the  same  action,  a 
general  demurrer  ought  to  be  over- 
ruled.   Roe  Tf.  Crutc^eld^-^^Sei 


I 

\ 

S 
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3.  In  such  case,  if  a  writ  of  inquiry 
be  executed  after  overruling  the 
demurrer,  it  seems  the  defendant 
may,  nevertheless  object  to  the 
admission  of  evidence  applying 
onlif  to  the  faulty  counts^  and  ten« 
der  a  bill  of  exceptions,  or  de- 
murrer to  the  evidence ;  or  may 
apply  to  the  tourt  to  instruct  the 
jury  to  disregard  such  &ulty 
counts.  But  if  no  such  step  be 
taken,  and  entire  damages  be 
given,  the  verdict  is  good,  and 
judgment  ought  not  to  be  arrest- 
ed.   iJiU— 362. 

DEMURRER  in  Chanceby. 

1 .  To  a  bill  of  injunction  exhibited 
on  the  ground  that  the  plaintiff 
at  law  was  dead  before  the  judg- 
ment ought  to  be  sustained.  Wil" 
Uamson*s  adm*r,  v,  Af^eberry.^^ 
207. 

2.  Proper  mode  of  defence,  for  ob- 
jections apparent  on  the  fieice  of  a 
bill.  Harris  V.  Thomas^^*\^. 

DEMURRER  to  Evidbnck. 

1 .  On  a  demurrer  to  evidence,  an 
unconditioned  verdict  is  not  error, 
provided  the  demurrer  be  after- 
wards determined  by  the  court. 
Big^er^s  adnCr,  v,  Mderson^^-^SA 
— i9. 

2.  Stating,  (in  detinue y  that  the  de- 
fendant offered  a  bill  of  sale  in 
support  of  his  right,  seems  to  be 
sufficient  evidence  of  the  defend- 
ant's possession,  Ibid^S  5 . 

DEPRECIATION,  Scalb  op. 

1 .  Where  sfiede  was  lent  to  the  co- 
lony of  Virginia  before  the  war, 
a  certificate  issued  during  the 
paper-money  times  for  interest 
upon  it  ought  to  be  reduced  by 
the  scale,  and  considered  as  a 
payment  of  its  nominal  amount. 
Commonwealth  v»  J^ewton^  63c* or, 
of  Tucker, "^90. 
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2.  The  commoQwealtb  not  respon-  S 
siUe  for  the  nominal  amount  of  w 
money  paid  into  the  loan-office  in  > 
discharge  of  British  debts;  but  s 
only  for  its  valiie  according  to  the  J 
scale.  Commonwealth  v.  Walker's  s 
ejr*or.— 144— .153. 

3.  vf/  what  time  the  scale^  in  such 
cases,  is  to  be  applied.  Ibid. 

4.  A  bond  given  in  the  paper*money 
times  is  not  subject  to  the  scale 
of  depreciation,  if  it  can  be  shown  , 
by  circumstances^  though  not  ap-  7 
pearing  on  its  face,  that  the  debt,  K 
out  of  which  it  grew,  was  origi-  J 
nally  payable  in  sfiede.  Mcho- 
las*s  ex'ors.  v  Tyler, — 332. 

5.  A  writing  obligatory,  for  the  i 
payment  of  tobacco,  under  VLfiecu-  S 
niary  penalty^  being  executed  in  S 
the  paper-money  times,  the  pe-  ^ 
nalty  ought  to  be  reduced  by  the  S 
scale.  Overstreety  IsTc.  v.  Mar-  \ 
«Afl//.— 382.  ^ 

DETINUE.  2 

1 .  The  Jury  may  exceed  the  prices  \ 
of  the  slaves  laid  in  the  declara-  S 
tion.  Bigger*s  adm'r  v.  Mderson,  J 
—54—61.  5 

2.  What  evidence  of  the  defend- 
ant's/ioMff««on  is  sufficient,  after 
verdict,  a  bill  of  exceptions,  or  ^ 
demurrer,  staling  such  evidence.  S 
Ibid,— 5  s.  S 

3.  When  detinue  will  lie  for  slaves  S 
conveyed  in  trust,  the  trustee  ^ 
being  dead.    Robinson's  admr.  v.  S 

Brock. — 214.  > 

4.  What  special  verdict  is  insuffi-  S 
cient  in  detinue  for  slaves.  Ibid,  5 
—2 14.  \ 

5.  The  defendant  hiving  pleaded  ^ 
non  detinet  and  a  special  plea  in  S 
bary  a  general  verdict  for  the  ^ 
plaintiff  was  sufficiently  respon-  S 
sive  to  both  the  issues.  Garland  C 
V.  Bugg.srs.  S 

6.  A  slave,  the  property  of  A.,  is  ^ 
sold  by  B.  (without  authority)  to  S 


C,  and  by  C.  delivered  to  D.;  A. 
brings  an  action  of  detinue,  and 
obtains  judgment  against  C. :  he 
cannot  afterwards  bring  an  acUon 
for  the  same  slave  against  D., 
notwithstanding  his  judgment  a- 
gainst  C.  is  unsatisfied.  MurreUv. 
Johnson's  admW^^^SO. 

DEVASTAVIT. 

1.  A  judgment  against  an  executor 
or  administrator  as  suchy  with  a 
return  on  the  execution,  ^<  that 
he  has  removed  out  of  the  State," 
is  not  sufficient  evidence  of  a  de- 
vastavit  to  ground  an  action  on 
the  executorial  bond.  Turner^  ksTc. 
V,  CMnny  tj'f  .-^&3— 54. 

2.  Quercy  When  is  a  devastavit  suf- 
ficiently established  to  maintain 
a  suit  on  an  executor's  bond  ?  lb. 

3.  A  confession  of  judgment  by  an 
executor  in  an  action  brought  for 
a  devastavit  bars  his  relief  in 
equity.  Worsham  v,  MKenTxe^-^ 
342—349. 

4.  In  .what\  cases  securities  of  ex- 
ecutors and  administrators  may 
be  sued  in  chancery  before  a  de- 
vastavit is  fixed  on  their  princi- 
pal. Bacheldor  v.  Elliot's  adm'r, 
—.10. 

DEVISE. 

1.  Devise  to  the  testator's  two  sons 
and  a  daughter  severally,/or  the 
Kfe  of  each  devisee^  and,  after  his 
or  her  decease,  to  his  or  her  chil- 
dren ;  ifnoncy  to  the  other  twrf 
devisees  for  lifcy  and  then  to  be 
equally  divided  between  their 
children ;  and,  if  alt  his  children 
should  die  without  issue  of  their 
bodiesy  his  wife  Uvingy  the  life 
estate  should  go  to  his  wife  during 
her  natural  Kfe,  and,  after  her 
death,  remainder  to  other  per- 
sons :— -the  two  sons  and  daugh- 
ter take  each  an  estate  for  life ; 
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and  the  remainders  over  are  good,  ^ 
and  may  take  effect  r  the  contin-  \ 
gencies  not  being  too  remote.  ? 
Smith  and  vn/e  v.  Chafiman  and  <| 
orAer«.*-240 — 303.  > 

S.  It  seems  that  since  the  acts  for  ^ 
docking  entails,  the  courts  in  this  S 
country  will  not,  by  implication,  s 
turn  an  express  estate  for  hfe,  ^ 
with  limitations  over  in  remain-  s 
der,  into  a  fee-tail,  as  in  like  cases  ^ 
in  England.^^Ibid. — 3  41.  S 

3.  A  testator  by  his  will,  made  in  ^ 
1784,  devised  certain  lands,  with  \ 
personal  estate  in  the  same  clause^  S 
to  his  son,  and  his  heirs  forever ;  ^ 
and  ^  if  his  son  should  die  without  S 
a  lawful  heir^  remainder  over  to  ^ 
the  testator's  grandson:'*  the  first  S 
devisee  took  an  estate-tail,  which  ^ 
was  converted  into  a  fee-simple  S 
by  the  act  for  docking  entails;  ^ 
and)  on  his  dying  without  issue,  S 
the  lands  descended  to  his  heirs  at  ^ 
lawy  and  did  not  pass  by  the  will  S 
to  the  grandson  of  the  testator.  ^ 
Eldridge  l^  another  v*  Fishery  5  59.  S 

DISCOUNT,  See  Bond,  No.  2.     ^ 
DOWER.  S 

1.  When  to  be  allowed  in  an  equi-  ^ 
table  estate  in  fee  simple  contracted  S 
by  verbal  agreement  to  be  con-  \ 
veyed  to  the  husband.  See  Acts  S 
or  Assembly,  No.  3.  Rowton  v.  c 
Rowton. — 92.  S 

2.  Writ  of  dower  unde  nihil  habet  ^ 
cannot  be  maintained  against  a  S 
tenant  for  years  only,  but  ought  ^ 
to  be  brought  against  a  tenant  S 
having  the  inheritance  or  an  estate  ^ 
equal  in  duration  to  the  life  oftht  s 
demandant  Miller  v,  Beverley.-^-*  S 
368 — 372.  S 

DRUNKENNESS.  ^ 

1 .  A  contract  avoided  on  that  ac-  ? 
coimt  by  the  representatives  of  a  S 


party  thereto,  though  such  drun- 
kenness not  occasioned  by  the 
procurement  of  the  other  patty. 
fViggleswarth  v.  Steers  and  oihen, 
—.70—72. 

EJECTMENT. 

1 .  That  the  term  stated  in  the  de- 
claration of  ejectment  has  expi- 
red, previous  to  thexlecision  on 
an  appeal,  is  a  circumstance  of  no 
importance.  Baker  v.  Seekright^ 
lessee  of  Glascock. ^^177, 

2.  See  Patent  for  Lands,  Nos. 
1,2. 

3.  An  ejectment  does  not  abate  by 
the  death  of  the  lessor  of  the 
plaintiff.  JKinney  v.  Beverley.^^ 
531. 

ELECTION. 

1.  After  one  party  has  elscted  to 
proceed  at  law  for  damages,  for 
breach  of  a  contract,  how  far  % 
court  of  equity  may  interfere* 
See  Bill  in  Chakcbrt,  No.  5. 

EMANCIPATION  or  Slaves. 

1.    A   testatrix    emancipated    her 
slaves  by  her  will,  and  directed 
that  a  certain  tract  of  land  should 
be  sold  for  the  payment  of  her 
debts,  and  that  certain  monies  due 
her   should    be    applied,   when 
collected,  to  the    same  object. 
The    land    was    sold  for  ready 
money  by  her  administrator  with  , 
the  will  annexed,  after  adverti- 
sing the  time  and  place  (without 
specifying  the  terms)  of  salei  for 
ten  days  ordy^  and  purchased  by 
himself,  before  any  judgment  was 
obtained  against  her  estate.  The 
slaves  were  afterwards  sold  un- 
der an  execution.    On  a  bill  filed 
by  certain  of  her  slaves,  claiming 
the  benefit  of  her  will,  and  sug* 
gesting  fraud  in  the  management 
of  her  estate,  it  was  decreed  that 
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the  lands  be  re-sold,  and  an  ac- 
count taken ;  and,  if  there  be  not 
funds  sufficient  to  pay  the  debt 
for  which  they  were  sold,  that  the 
said  slaves  be  sold  for  a  term  of 
years  to  satisfy  it.  Patty  and 
others  v.  Colin  and  other sj~^5\9, 

EQUITY. 

f.  A  court  of,  will  not  grant  d^ favor 
by  imposing  conditions  on  the 
other  party.  White  v.  Fitzhugh^ 
Lewis  and  Johnston. — 1,  2. 

2.  See  Jurisdiction,  No.  2. 
See  Waste,  No.  1. 

3:  May  decide  on  disputed  facts 
without  a  jury.  Rowton  v,  JRow' 
ton, — 93.  Mce  v,  Purcell.—372. 

4.  See  Executors  and  Adminis- 

trators, No.  9. 

5.  What  agreement  a  court  of  equi- 
ty will  construe  as  a  mortgage. 
See  Mortgage,  Nos.  1,  2. 

6.  How  far  a  court  of  equity  will  re- 
lieve notwithstanding  the  defend- 
ant relied  on  the  maxim  «'  in/iari 
delicto  fiotior  est  conditio  defenden- 
tis.''  See  Fraud,  No.  2. 

7.  Sec  Wills,  Nos.  I,  2,  3. 

8.  See  Bill  in  Chancery,  No.  5. 

9.  It  is  not  a  proper  ground  for 
going  into  equity  ihat  the  plaioiiif 
at  law  was  dead  before  the  ren- 
dition of  the  judgment;  but  the 
error  should  be  corrected  by  writ 
of  error  coram  nobis.  WilUamson's 
admW.  v.  Appleberry, — 206. 

10.  See  Bill  in  Chancery,  Nos. 
6,7. 

1  K  See  Contract,  No.  4. 

12.  Relief  in,  granted  where  an  at- 
tachment had  issued  to  compel 
performance  of  a  decree  entered 
by  mistake.   J^elson  v.   Suddarth 
—350—361. 

13.  A  person  coming  into  a  court 
of  equity  to  impeach  a  judgment 
at  law  must,  on  his  own  part  do 
what  equity  requires.  Lifiscomb's 
admr.  v.  Little/tage's  adm'r.^-^^SS. 

14.  See  Injunction,  No.  Is. 
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1 .  Writ  of,  coram  nobisy  proper  re- 
medy where  judgment  is  obtain- 
ed in  the  name  of  the  plaintiff 
after  his  death.  miUamson^s 
adm'r.  v.  Jififileberry^^^^QT . 

2.  A  judgment  for  the  fiUdntiff 
ought  not  to  be  reversed  on  the 
ground  that  the  court,  at  the  in- 
stance  of  the  defendant^  gave  an 
erroneous  instruction  to  the  jury 
on  an  uninjportant  point.  MurreU 
V.  Johnson's  arfmV— 451. 

ESTATES  TAIL. 

1.  Since  the  Acts  of  1776  and  1785 
for  docking  entails,  it  seems  that 
the  courts  in  this  country  will  not 
turn  an  exfiress  estate  fbr  life 
inio  &  fee  tailhy  im/ilication.  Smith 
and  wifev.  Cha/iman,'^24U 

See  Devise,  Nos.  1, 2,  3, 

EVICTION. 

i.  What  the  vendee  of  land,  on 
being  evicted,  is  to  recover  of  the 
vendor.  Lowther  v.  The  Common^ 
wealth, — 202. 

See  Warranty,  No.  1. 

EVIDENCE, 

1 .  On  an  issue  out  of  chancery,  any 
papers  may  be  read  at  the  trial  in 
the  court  of  law  which  were  read 
at  the  hearing,  or  at  a  former 
trial.  MCall  v.  Gra/iam  and  BeaU. 
—13— .15. 

2.  Parol,  admissible,  of  continued' 
possession  on  the  part  of  the 
grantor  and  of  the  grantee's  ac- 
knowledgment of  his  right,  as 
presumptive  proof {agaiTist  a  deed) 
that  the  grantee  has  relinquished 
or  reconveyed  his  right.  Bigger's 
adm'r.  v.  Alderaon. — 54—61. 

3.  Wherq  the  evidence  adduced  on 
a  trial  before  a  jury  does  not  ap- 
pear on  the  record,  all  must  be 
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ftrewmed  to  hftve  be^n  legal  and 
right.  Fardv.  Gardner  and  oihers. 
—72. 

4.  On  the  trial  of  an  issue  out  of 
chancery,  the  court  ought  to  di- 
rect what  papers  should  be  read 
in  evidence.  I6id. 

See  Chancbrt,  No.  5. 

5.  Where  contradictory,  a  court  of 
equity  may  direct  an  issue,  or 
not,  at  its  dUcrction.     Bawton  v. 

Sec  EquiTY,  No.  3. 

6.  On  whom  the  onua  firobandi  lies, 
where  white  persons,  Indiana^  or 
jffricane  are  c  J  aimed  'as  slaves. 

See  Okus  Probamdi,  No.  1. 

7.  A  witness  not  immediately  and 
certainly^  but  contingently^  inte- 
rested in  the  matter  in  controver- 
sy is  comtieterU;  but  the  jury  are 
to  judge  of  his  credibility.  Baring 
v.  Reeder,^^\67 , 

See  HusBANn  and  Wife,  Nos.  1, 2. 
See  Witness,  Nos.  1,  2. 

8.  Faro],  when  admissible  to  prove 
marked  trees  not  in  the  course  or 
termination  of  the  line  mention- 
ed in  a  deed  to  be  the  true  line 
intended.  Baker  v.  SeeJtright^  lee* 
uee  ofGlaMCock^^»l77, 

9.  Evidence  of  facts  ought  not  to 
be  stated  in  a  special  verdict;  but 
the^c^«  themgctvea  should  be  ex- 
plicitly found.  Henderson  v,  Al- 
lena.'-^^SS, 

10.  Not  admissible  on  the  trial  of 
an  ejectment  to  show  that  a  pa- 
tent was  irregularly  obtained, 
Witherintcn  v.  MDonald. — 307. 

11.  Quercy  if  admissible  at  latu  to 
prove  that  a  patent  was  obtained 
hy  fraud  ?  Ibid  306—307.  See  the 
caae  qf  Hambleton  and  othera  v. 
HV//«.— 307.  Note. 

12.  In  what  case  a  sum  of  money 
may  be  decreed  to  compel  the 
production  of  evidence.  Hookv* 
i?OM.— <310. 
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13.  Evidence  of  circumatsnces  not 
appearing  on  the  face  of  a  bond 
admitted  to  show  that  it  ought 
not  to  be  subject  to  the  scale  of 
depreciation.  Mcholaa^a  ejc*or9.  r. 
7V/(rr-— 332— 339. 

14.  Circumatantial^  without  any  ac- 
knowledgment under  seal»  ad- 
mitted to  set  aside  a  contract  ui^ 
der  seal,  as  having  been  vacated 
and  abandoned.  Cringan  and  jft^ 
cheaon  v.  Nicholaon*a  ex^ora^     429, 

15.  The  circumstance  that  a  wri- 
ting exhibited  £oT/irobate  as  a  last 
will  and  testament,  was  wholly 
written  by  the  testator  himself  is 
prima  facie  evidence  that  he  was 
in  his  senses,  and  able  to  make  a 
will,  at  the  time  of  writing  the 
same  ;  so  that  the  anu^  probancU^ 
to  repel  that  presumption,  lies  on 
those  who  wish  to  impugn  it. 
Temple  and  Taylor  v,  Temple^^ 
476—479. 

16.  In  such  a  case,  proof  that  the 
testator's  intellects  were  greatly 
impaired  by  the  use  of  opium  and 
ardent  spirits,  and  that,  in  conse- 
quence thereof,  he  wmsjrequently 
incapable  of  business,  is  not  aoffi- 
cient  to  repel  the  presumption, 
without  proof  that  such  was  his 
condition  at  the  time  when  the  vr<- 
ting  waa  executed.    IMd. 

17.  Evidence  to  outweigh  an  an- 
swer podtrvely  denying  a  fiu^t 
charged  in  a  bill  ought  to  be 
equally  poaitive,  7%e  Auditor  v. 
Johnaon*a  f x'jr.— •S  3 6—5 42. 

1 8.  On  the  trial  of  an  issue  on  the 
assumpsit  of  the  r^araror  within 
five  years,  an  assumpsit  of  his 
executor  cannot  be  given  in  evi- 
dence to  prevent  the  operation  of 
the  act  of  limitations.  Fisher'^ 
ex^or,  V,  Duncan  and  TumhttlL  ■  ■ . 
563. 

19.  The  aufficiency  of  the  evidence 
ought  to  be  left  wholly  to  the  con- 
sideration of  the  jury ;  and  the 
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court  ought  not  to  instruct  them  ^  5.  When  to  be  permitted  to  amend 
that,yrom  the  whole  teatimony  be-  s  plea  by  pleading /^/enf  adndnUtra" 
fore  them,  the  demand  of  the  >  vit,  ChUholm  v.  Anthony ^-^27 — 
plaintifr  was  not  barred,  8cc. /^i«A-  s      ^9* 

er^g  ex*'<yr.  v.  Duncan  and  Turn'  S  6.  A  judgment  against  an  executor 

6ti//.— i563.  ^      or  administrator  as  such^  with  a 

See  Freedom  Suits  for  No.  1.     S      return  on  the  execution '^  that  he 

^      has  removed  out  of  the  State"  is 

EXCEPTIONS.  S      not  sufficient  evidence  of  a  rff- 

-      ,  ,,  .      , ...  s      vastavit  to  ground  an  action  on 

1.  In  what  case  allegations  in  a  bill  v  his  bond.  Turner j  ^c.  v.  Chinn, 
of  exceptions  not  to  be  taken  as  S      i5»c.— 53. 

conclusively  true.  Fordv.Gard^  \  7^  Q«fr<r.  Is  it  necessary,  after  such 

ner  ^nd  others, -^7 2^7 3,                S  judgment  and  a  return  ^f  «  no 

See  Bill  of  Exceptions.                ,J  effects"  on  the  execution,  to  bring 

2.  To  a  commissioner  s  report,  S  ^  second  suit  to  establish  a  de^ 
when  to  be  taken-  Johnson^  ilTc.  v.  ^  vastavit  before  an  action  can  be 
IVhitt^s  ex  or*.— 20 1.                     ^  maintained  on  the  bond ?— /5/V/. 

S  8.  When  the  administrator  of  the 
EXECUTION.  ^      appellee  may  have  an  appeal  dis- 

r.^.       ,     .^.    ^...  .  S       missed  on  motion.   Meekylstc.v. 

1 .  The  sheriff 's^Zrw^  to  make  a  re-  \       Baine^-^ZZ^ 

turn  on  an  execution  IS  no  ^Toxmd  ">  g^  After  confessing  judgment  in  an 

for  reversing  a  judgnient  obtam-  <  ^^^^^  ^^  ^  devastavU,  an  execu- 

ed  on  a  forthcoming  bond  taken  >  ^^^  ^^^^^  ^^^^  ^^  ^  ^^^^  ^^ 

in  pursuance  thereof.    Jones  and  <  ^^^^^^  ^^  ^^e  groundof  his  having 

others  V.  Hull^2\2.                     ^  fully  administered.    Worshamv. 

2.  See  Executors  and  Admini-S  M'^Kcnzie,     312. 

8TRATOR8,  Nos.  6,  7.  >  ,q    ^^,^3  j^  an  accouut  exhibited 

3.  See  Judgment,  No.  12.  <      against,  and  dated  more  than  five 

5      years  be  fore  the  decedent's  death 
EXECUTORS  AND  ADMINISTRA.  ^      ^ay  either  be  expunged  by  the 

^^^^'  S       court,  or  the  jury  may  be  instruct- 

1.  When   creditor  has  a  remedy  <      ^S^?  t'^'T^  ^^VP\^''^'lf.Z' 
against, ar  common /a«.,  he  cannot  ^  ^  ^'^  Asl'r'Nol^^^^^ 
suem  chancery  to  establish  his  S  J*'  ^ee  assets,  Wo,  2. 
demand.     Baiheldor  v.  £lliott^s  ^  ^^1  ^f^^  ^^  **  fraudulent   sale  of 
adm^r.  and  others,-\0.  <       ^^f  ^^  ^^  administrator  with  a 

2.  Securities  for,  cannot  be  sued  in  $      T^KT'^'lfo     J^\    '' '''  ^"  ' 
equity  until  a  (/«;a«/fli;ir  is  fixed  S  .J'^u  -.    r^""' 

in  a  previous  suit,  except  in  cer-  §  ^^'  ^^""^  assumpsit  of  the  executor 

tain  hises^Ibid.  11.                    ]  ^j*'^"°5  ,^^  f  ^^'^.  *"  evidence,  on 

3.  Not  to  be  required  to  give  secu-  \  ^^^  *™/  ^^  ^?  ^'^^  ^"  '^"^  '^^' 
rity  on  obtaining  injunctions,  ap-  l  *""*?"'  ,?  ^»  '^'^''^°'-  / V'  '"^ 
peils,  writs  of  error,  or  superse-  i  P,^^^"?^  ''''  ^P^r?^,««^,«^  ^^*^  ^^^ 
deas.  FTt/^cm  x;.  »7/,o«'*  adm^rs.  i  ?^  limitations  i^wAer'.  ex'or.  v. 
i^'c— 15— 16                                   ^  Jjuncan  and  TMrnAtt//,— 563. 

4.  May  discharge  an  attachment  in  S  FEES. 

chanceri^  on  mo/«o«,  without  giv-  s  1 .  An  attomey^s  fee  taxed  on  over- 
ing  security  .—i^icf.  16.  S      ruling  a  motion  in  the  Superior 

S  4  m 
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CoufVof  ChftDceiy.  Jones  v*  Jones. 

TEE-TATL.  See  Estates-Tail. 
rORTHCOMIKG  BOND. 

1.  Motion  on,  can  only  be  made  on 
the  day  to  Mrbicb  the  notice  is 
given,  unless  the  defendant  be 
called,  and  the  motion  entered 
and  continued.  Parker  v.  Pitts. 
—4. 

2.  Judgment  on  it  sustained,  though 
no  return  appeared  upon  the  exe- 
cution. Jones  J  is^c.v.  /Tu//.— 212. 

FRAUD. 

i .  A  deed  obtiained  by  fraud  may 
be  decreed  to  be  cancelled,  if  the 
defendant  reside  in  this  State^ 
although  the  lands  lie  in  another. 
Gv errant  v»  Fowler  and  Harris. 
—5. 

2.  Where  a  transaction  between  a 
debtor  and  creditor  is  intended  by 
them  both  to  defraud  the  other 
creditors  of  the  debtor,  but,  under 
all  the  circumstances  of  the  case, 
the  debtor  is  the  least  culpable;  to 
ivhat  extent  he  may  be  relieved. 
jfustin^s  advfCx.  v.  Winston* s  ex*x. 
i33. 


3.  Statute  of  Frauds,  will  avail 
the  defendant,  though  not  for- 
mally pleaded.  Rowton  -v.  Row- 
ton 92 — 93. 

4.  Ought  espedally  to  apply  against 
an  agreement,  where  the  verbal 
evidence  of  it  is  contradictory. 
Ibid.  93. 

5.  See  Patent  for  Lauds,  No.  2. 

Date,  No.  1. 

6.  A  testatrix  emancipated  her 
slaves  by  her  will,  and  directed 
that  a  certain  tract  of  land 
should  l>e  sold  for  the  pay- 
ment  of  her  del>ts,  and  that  cer- 
tain monies  due  her  should  be 
applied,  when  collected,  to  the 
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same  object.  A  sale  of  the  land 
by  the  adm*r.  with  the  will  an- 
nexed,ybr  ready  money y  after  ad- 
vertising the  time  and  filace  (with- 
out specifying  the  terms)  of  sale 
for  ten  days  only^  the  same  being 
purchased  by  himself,  was  deci- 
ded to  be  fraudulent.  Patty^  Istc* 
V.  Coliny  k!fe. — 519 — 520,  &c. 

7.  Quere.  Whether,  on  the  trial  of 
an  ejectment,  evidence  is  admis- 
sible that  a  patent  for  lands  was 
obtained  by  fraud?  Witherinton 
V.  MDonald.'^SOe. 

8.  See  Maxims,  No.  3. 

Bill  in  Chancery,  No.  9. 

FREEDOM,  Suits  roa. 

1 .  Variance  between  the  evidence 
and  the  case  stated  by  the  plain- 
tifiTi  in  such  suits,  not  to  be  re- 
garded by  the  court:  but  the  de- 
cision to  be  according  to  the 
rights  of  the  parties,  and  the  case 
made  out  by  the  evidence  at  the 
trial.  Hudginsv.  Wrights,^^\  34» 

2.  If  a  female  ancestor  of  a  person 
asserting  a  right  to  freedom  is 
proved  to  have  been  an  Indtarif 
what  it  is  incumbent  on  those 
who  claim  such  person  as  a  slave 
to  prove. — Ibid.  135. 

3.  What  is  an  uncertain  and  insuf- 
ficient verdict  in.  Pegram  r.  Zwi- 
Ae/.— 387— 388. 

4.  Quere.  How  far  the  record  of  a 
previous  recovery  of  freedom  by  a 
female  ancestor  of  the  plaintiff 
can  be  given  in  evidence?  Ibid.-^ 
388.  Also,  See  Vbroict,  No.  1 1, 
where  this  Quere  is  answered. 

5.  A  case  of  slaves,  claiming  free- 
dom under  a  will»  filing  a  bill, 
against  the  administrator  with 
the  will  annexed,  suggesting 
fraud  in  the  management  of  the 
decedent's  estate,  and  obtaining 
relief.  Pattyy  k^c,  v.  CoHn^  i^c. 
—519—53). 
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GENERAL  COURT.    See  Judo- 

MSNTyNo.  12. 

GRANT.  See  Patent  for  Land. 

l^     GUARDIAN  AND  WARD. 

1 .  Where  a  guardian  died  intestate, 
and  his  estate  was  committed  to 
the  sherilf;  one  of  his  securi- 
ties in  the  bond,  given  for  the  per- 
formance of  his  duty  as  guardian, 
having  also  died  intestate ;  a  bill 
was  filed  on  behalf  of  the  wards, 
against  thc|  heirs  of  the  guardian, 
the  sheriffs  the  surviving  security^ 
and  the  administrator  of  the  cfe- 
ceased  security^  as  co-defendants. 
A  decree  against  the  administra^ 
tor  of  the  deceased  security  (no 
process  having  been  served  on  a 
fiart  of  the  heirs^  nor  on  the  *i/r- 
ving  security)  was  adjudged  to  be 
erroneous.  Bland^  ^c.  v.  JVyattj 
ore. — 543 — 548. 

HAB£AS  CORPUS. 

1.  Where  a  cause  is  removed  by, 
guercy  from  what  stage  it  should 
be  proceeded  on  in  the  Superior 
Court?  HaUey^sadnCr.  v.  Baird 
and  Young, — 25. 

|C7*  See  this  doubt  removed  by  act 
of  1806,  ch.  27,  sect.  2,  (and  Rev. 
Code,  vol.  2,  ch.  108,  sect.  2,)  (p. 
135,)  where  it  il  declared  that  the 
cause  shall  be  placed  in  the  same 
situation  as  that  in  which  it  stood 
in  the  Inferior  Court. 

HEIR. 

1.  See  Jeofails,  Nos.  2,  3. 

^.  Where  the  declaration  alleges 
that  the  heir  has  assets  by  de- 
scent; if  he  fails  to  plead  that  he 
has  no  assets,  or  does  not  set  them 
forth  in  particular,  it  is  not  neces- 
sary for  the  jury  to  find  assets. 
JVood/ord's  heir  v,  Fendieton,^^ 
303. 

3.  See  Pleading,  Nos.  4,  5. 


HUSBAND  ANB  WIFE. 

1.  In  suits,  where  the  husband  is 
not  immediately  and  certainly  in- 
terested, but  may  be  so  eventu- 
ally, the  wife  is  a  competent  wit- 
ness ;  but  the  jury  are  to  judge 
of  her  credibility.  Baring  v,  Ree^ 
der^^}S4. 

2.  In  trover  by  R.  against  B.,  for 
goods  which  had  been  lent  by  B. 
to  the  wife  of  C,  and  conveyed 
by  C.  to  H.,  the  wife  of  C.  is  a 
competent  witness.— /ifrf^. 

3.  Slaves  conveyed,  in  trust,  to  the 
use  of,  for  life,  and  for  the  life  of 
the  survivor,  and,  after  the  deaths 
of  both,to  the  use  of  the  children 
of  the  raorriage,  &c.  pass  m  strict 
settlement^  and,  in  the  event  of 
both  dying  without  issue  or  ap- 
pointment, shall  not  go  altogether 
to  the  heirs  of  the  husband;  but 
those  conveyed  to  the  use  of  the 
heirs  of  the  wife  shall  go  to  her 
next  of  kin.  Robinson* s  adm*r.  v. 
Brock 212, 

ILLEGAL  CONTRACT: 
See  Fraud,  No.  2. 

IMPLICATION. 

1.  See  Devise,  No.  2. 

2.  Mere  Imfilication  is  not  sufficient 
to  authorize  the  awarding  of  in- 
terest from  a  period  antecedent 
to  the  time  appointed  for  the  pay- 
ment of  money :  an  express  sti- 
pulation to  that  effect  is  neces- 
sary. Bi^chanan  v.  Leeright^-^ 
211. 

INDEBITATUS  ASSUMPSIT. 
See  Assumpsit. 

INDEMNIFICATION. 

1 .  An  action  on  a  bond  of  indemni- 
fication may  be  maintained  by  the 
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obligee  on  the  rendition  of  a  judg* 
mem  agfdnst  hini}  without  proof 
of  ioHsfaction  of  such  judgment. 
Murretl  v,  Johnson^s  admV.— •450. 

INDIANS. 

1.  When  native  American  Indians 
or  thur  descendants  in  the  ma- 
ternal line  are  claimed  as  slaves^ 
on  whom  the  onue  firobandi  lies. 
See  OmusProbandI)  No.  1. 

2.  Itaeema  that  no  native  American 
Indian  could  be  made  a  slave^  un- 
der the  laws  of  Virginia)  since  the 
year  1691.  Hudgina  v.  Wrighta* 
—134, 


It  has  since  been  solemnly  de- 
cided (in  the  cases  oiPatlas^  Brid' 
get^  and  othcra  ».  HUl  and  otheray 
March  Term,  1 808,)  on  the  au- 
thority of  manuscript  acts  of  as- 
sembly in  the  Monticello  library, 
and  in  the  possession  of  one  of  the 
reporters  ( Wm.  W.  Hening)  that 
the  right  of  making  slaves  of  In- 
dians was  taken  away  by  an  Act 
of  1691,  from  which  the'  Act  of 
1705  (which  has  heretofore  been 
considered  as  the  first  law  re- 
stricting the  right)  appears  to  be 
a  literal  transcript ;  consequently 
that  **  no  native  American  Indian 
"  brought  into  Virginia  since  the 
•<  year  1 69 1  could,  under  any  cir- 
^  cumstances,  be  lawfully  made  a 
«  sUvc." 

INJUNCTION. 

1.  If,  at  any  time,  the  security  for 
prosecuting  an  injunction  shall 
prove  to  be  insufficient,  the  court 
will  require  unexceptionable  se- 
curity to  be  given.  Roaa  v.  Plea- 
aantBj  ShorCy  &  Co., 'and  othera, 
—1. 

3.  Where  one  of  the  defendanta  dieay 
the  court,  on  the  motion  of  the 
others,  will  make  a  rule  that  the 
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injunction  shall  stand  dissolved, 
unless  the  complainant  will  revive 
it  against  the  representatives  of 
the  deceased,  within  a  given  time 
after  they  shall  have  qualified. 
White  V,  Fitzhughy  LewU  and 
TbAffcron.— 1. 

3.  Court  will  dissolve,  though  a  trial 
at  law  has  been  directed,  and  no 
verdict  certified,  if  it  be  satisfied 
that  it  ought  to  have  been  dissoN 
ved  on  the  former  motion.  Vaaa 
V.  Magee,i-^2, 

4.  When  no  motion  to  dissolve  till 
cause  set  for  hearing  on  the  court 
docket,  hearing  to  be  final.  Byrne 
V*  Lylej^^7» 

5.  Motion  to  dissolve  never  to  be 
continued,  unless  {vom,  great  ne* 
ceaaity.  Radfbrd^a  ex^ora*  v*  In" 
nea*a  ex*x.— 7. 

6.  Court  always  open  to  reinatate  as 
well  as  to  grant j'^Ibid, 

7.  Complainant  shoult  always  be 
ready  to  prove  the  allegations  in 
his  bill,  even  before  answer  filed. 
^— ZWrf. 

8.  To  stay  waste,  proper  subject  for 
the  jurisdiction  of  a  court  of  equi- 
ty, though  another  remedy  given 
by  act  of  assembly.  HarrU  v. 
Thomaa^^^X^. 

9.  Where  the  complainant  dieay  after 
answer  filed,  an  order  may  be  ob- 
tained, that,  unless  his  represen- 
tatives Shall  appear,  within  a  cer- 
tain time  fixed  by  the  court,  and 
cause  the  suit  to  be  revived 
in  their  names,  the  injunction 
shall  stand  dissolved.  Carter  v. 
WaaMngton  and  oM^«.— -303. 

10.  Where  the  defendant  dieay  after 
answer  filed,  an  order  may  be  ob- 
tained, on  the  motion  of  his  re- 
presentatives, that,  unless  the 
complainant,  within  a  certain 
time^  fixed  by  the  court,  shall  re- 
vive the  suit  against  them,  the 
injunction  shall  stand  dissolved. 
Kenner  v,  jHbrrf.— •204. 
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1 1 .  Bills  of,  filed  before  the  30th 
of  January V  1804,  not  to  be  dU^ 
ndgaed  at  the  next  term  after  the 
injunction  diaaotued.  GaUego  v. 
QuesnaU'a  adm^r.-^'iOS. 

12.  Not  to  be  granted  on  the  ground 
of  the  death  of  the  plaintiff  at 
law  before  the  judgment.  Wil- 
Uamson's  admW,  v.  AfifUeberry,"^ 
206— In  such  case  the  legal  re- 
presentative of  the  decedent  may 
demur  to  the  bill.—- /^tcf.  .207. 

13.  Where  an  injunction  is  granted 
to  a  judgment,  and  an  account  be- 
tween the  parties  directed,  the 
commissioner  ought  not  to  give 
the  plaintiffat  law  credit  for  claims 
not  exhibited  to  the  jury,  nor 
mentioned  in  the  answer,  and 
which  are  prior  in  date  to  the 
commencement  of  the  suit.  Lifia- 
comb*  9  adm*r.v.Uulefiage*s  adm*r, 
— 453—470. 

14.  The  several  superior  courts  of 
chancery  have  power  to  grant  xa- 
junctions  to  the  judgments  of  all 
courts  of  common  law  within  thetr 
reafiective  dUtrictsi  and  not  other- 
wise. Cockcy  Crawford  &  Co.  v. 
Robert  Follokj  &  Co.— 499. 

See  Chancery,  Superior  Court 
OF,  No.  5. 

15.  After  a  verdict  for  the  plaintiff 
in  an  action  aounding  in  damagea^ 
and  a  refusal  by  the  court  of  law 
to  grant  a  new  trial,  a  court  of 
equity  ought  cautioualy  to  inter- 
pose. Meriditkv*  Benning, — 585* 

INSTRUCTION  to  the  Jury. 

1.  If  the  court,  at  the  inatance  of  the 
defendant^  give  an  erroneous  in- 
struction to  the  jury,  on  an  imma- 
terial point,  it  is  no  ground  for 
reversing  a  judgment  given  for 
the/r/am/i^on  other  points  which 
9Xt  material,  MurrcUv,Jqhnaon*a 
adm*r.-^^SO, 

2«  See  Jury,  No.  I. 
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INTEREST  ON  money. 

1 .  Not  usurious  to  take  a  bond  for 
balance  due  on  account,  including 
the  intereat  then  due^  and  to  re- 
ceive interest  thereupon.  Brown 
V.  Brent^'^^, 

2.  On  claims  against  an  insolvent 
debtor  whose  lands  were  decreed 
to  be  sold,  interest  allowed  only 
to  the  time  when  the  proceeds 
came  into  the  hands  of  commis- 
sioners, jinderaon  v.  binder aon 
and  o/Aer«.— -13. 

3.  On  debt  due  from  the  common- 
wealth interest  not  stopped  by  an 
act  of  assembly  authorising  the 
auditor  to  issue  warrants^  on  a 
particujarfundt  unless  it  appears 
that  the  fund  was  sufficient  at  the 
time  for  its  payment.  Common- 
wealth  V,  JSTewtonj  ex* or.  qf  Tuck' 
er.^90. 

4.  Interest  warrant  drawn  du- 
ring the  existence  of  paper-mo- 
ney, for  a  specie  debt,  is  subject 
to  the  scale. — Ibid. 

5  Not  to  be  allowed  from  a  period 
antecedent  to  the  time  of  pay- 
ment, without  an  express  stipula- 
tion. Buchanan  v.  Leerightj^^2 1 1 . 

INTEREST  in  ctmtroveray. 

1 .  An  appeal  or  supersedeas  to  a 
judgment  ought  not  to  be  granted 
to  any  person  not  appearing  to 
be  intereated  in  the  matter  in  con- 
troversy. SayreyOdm'r.qfGrymeai 
V.  6rymf«.— 404. 

INSOLVENT  DEBTOR. 

1.  Rule  relative  to  the  distribution 
of  the  property  of  a  living  insol- 
vent debtor  among  his  creditors. 
Anderaon  v.  Anderaon  and  others. 
—12. 

2,  To  what  time  interest  allowed  on 
the  respective  claims.  /Auf.— 13, 

See  interest  on  money y  No.  2. 
See  Lien. 
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ITEMS  tf  m  account, 

1 .  Which  bear  date  more  than  five 
years  before  the  death  of  the  tes- 
tator or  intestate*  whether  to  be 
exfiungcd  by  the  court,  or  the  ju- 
ry to  be  instructed  to  disreg^ard 
them.  See  Account,  No  3. 

2.  See  Injunction,  No.  13. 

ISSUE  OUT  OF  Chanceby. 


1 .  What  papers  to  be  read  on  the 
trial  of.  M^Call  v,  Graham  and 
Beall,^^\3,  Ford  v.  Gardner^  life. 
-—72.  See  also  Chancery,  No.  5. 

2.  The  Court  of  Chancery  ought  to 
give  directions  concerning  the 
reading  of  the  papers  filed  in  the 
cause:  otherwise  the  omission  to 
read  any  of  them  is  no  ground  of 
reversing  the  decree,  if  a  new 
trial  be  refused.  Ford  v.  Gardner 

erf,_r2— .85.  l 

3.  Allegations  relative  to  what  pas-  S 
sed  at  the  trial  of  such  issue,  if  ^ 
no  proof  of  the  truth  thereof  ap-  s 
pear  on  the  record,  are  not  to  be  ^ 
taken  as  admitted  to  be  true  by 
the  court's  signing  and  sealing  a 
bill  of  exceptions,— /<Wcf.  72—73. 

4.  «*  To  try  the  validity  of  a  will"  is 
the  same  with  an  issue  <^  whether 
the  writing  in  question  is  the  will 
or  not." — Ifnd. — 74 — 85, 

5.  May  be  directed  by  a  county 
court  sitting  in  chancery  to  be 
tried  on  the  common  iavf  side  of 
the  same  court-— iWd.—7 4— 85. 

6.  The  directing  of,  is  discretionary 
with  a  court  of  equity.  Rowton  v, 
Itov)tQn^-*9Z,  Mce  v.  PurceH, — 
372. 

7.  After  two  concurring  verdicts 
for  the  same  party,  the  chancel- 
lor is  not  bound  to  direct  a  new 
trial,  notwithstanding  both  ver- 
diets  were  in  opposition  to  the 
opinions  of  the  Judges  before 
whom  the  issues  were  tried,  and 
a  verdict  had  originally  been  ren- 
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dered  in  fiivour  of  the  other  par- 
ty. M^Crae^s  €x*or9>  v-  Wood*B 
e*V.— 548. 

JEOFAILS. 

1 .  Plea  of  not  guilty  to  an  action  of 
covenant  cured  by  verdict.  Hun' 
nicuttv.  Car#&y.— 153, 

2.  Also  9i  defective  setting  forth  of 
title  by  descent  in  an  action  by  an 
heir  for  breach  of  covenants  con- 
tained in  a  conveyance  of  lands  to 
his  ancestor  Woodfbrd^s  heir  v. 
Pendleton, — 303—306. 

3.  Also  a  defective  plea  and  issue 
joined  thereupon,  in  an  action 
against  an  heir  on  his  ancestor's 
covenant  .^—Ibid, 

See  Pleading,  Nos.  4,  5. 


JOINT  and  several. 

1 .  In  what  manner  an  action  is  to 
be  brought  on  a  joint  and  severs! 
bond.  See  Action,  No.  2. 

JUDGMENT. 

1.  Cannot  be  affirmed^  after  two 
terms  have  elapsed,  since  the  ap- 
peal, and  before  the  record  is 
brought  up,  but  the  appeal  may 
be  dismissed  with  costs.  J^eUon 
V.  Matthews ^'■^^X. 

2.  Oi  inferior  court  of  common  lawt 
when  not  to  be  reversed,  altered, 
or  amended  by  that  court.  A/- 
ley*s  adm*r,  v,  Baird  and  Youngs 
—25.  See  Court,  No.  2. 

3.  To  be  entered  against  the  de^ 
fendant^  as  well  as  against  the 

afifiearance  bailj  when  the  bail  tct 
aside  the  office  judgment,  and  af- 
terwards waived  his  plea.  Fan." 
metery  tS'c,  v,  Fulkimore»'^-S29. 
See  Confession  of  Jvdomknt« 
No.  1 . 

4.  Confessioh  q^  in  an  action  for  a 
devastavit  bars  an  executor  from 
going  into  equity  on  the  ground 
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of  fiilly  administered.    fVortham  S  recovery  of  additional  damages 

v.AfiKenue.^3^2.                        ^  against  the  rest*  .^»imon<r«  v.^r- 

Wow  to  be  entered  on  a  bond  J       n»  and  Turfun. 488 499, 

given  in  the  paper-money  times,  s 

with  a  ficaadary  penalty,  condi-  ^  JURISDICTION. 

uoned  tor  the  payment  oUobacc:  ^ 

See  Action,  No.  5,  and  the  cage  >  1.  A  person  being  within  the  com- 

ofOver«treetv.Mart/iail.~.36l.     i,  monwealth  may  be  decreed  to 

^  °^^^  due  from  an  attorney  to  S  execute  a  conveyance  for  lands 

ms  chent,  for  money  collected  on  <  lying  in  another  State,  or  to  can. 

A  judgment,  is  only  a  debt  by  rim.  S  eel  a  deed  for  such  lands  obtained 

file  contract.    Gathright  v.  Mar.  I  hy  fraud.  Guerrant  v.  Fowler  mA 

»haa,  ex'or.  of  Rind.— 427.  S       Harrit s. 

r.  How  to  be  entered   where  the  ^  2.  When  a  creditor  has  a  remedy 

siieriff  returns  the  name  of  the  J  against  executors  or  administra- 

appearance-bail,  but  not  the  6aU.  ^  tors  at  common  law,  he  cannot  sue 

^^f,'°^f'^miheno(.  SheUonv.  >  in  chancery  to  establish  bis  de- 

«     A  K      .^  C0.--424.                         \  mand.  Bacheldor  v.  Elliotftadm'r. 

o.  A  Dond  being  given,  conditioned  S      and  others .10 l" 

|P  be  void  upon  the  obligor's  pay-  \  3.  An  injunction  to  stay  waste  is  a 

*^/7  /  ""*  ^"J' .  '^'^^'*  «'*'■<■*  >  prop*"-  subject  for  the  jurisdiction 

«Ao«  be  awarded  m  consequence  ?  of  a   court  of  eguitv,  thoue-h  a 

of  the  Ob  igee's  delivering  to  him  S^  remedy  at  lai  isVv^'n  by°an  art 

anegroslaye,aJUDGMENTobtain-  5  of  assembly.     Harrit  v.  Thomat. 

ed  by  a  third  person  against  the  S  —18. 

filVy  ""^  '/""^  '''•^*'  '*  '"'■^-  \  *■  .A. county  court  in  chancery,  has 

Jaent  to  warrant  an  action  on  the  ?  junsdiction  to  try  the  valid^  y  of 

^'f'J^'/'"-^-^'"^'>'^''^d'n'r.  \  a  will  which  has  been  admifted 

_.*5u--453.                                    S  to  record  in  a  district  court:  and 

5nai    ^^''''V!.^'*'"'*  T"  P^""*""  \  '"'■'y  ^""""^  ""  i""e  to  be  tried 

s  whtri  ?  °[^VT^  t'  »  ^'"ve,  J  on  the  law  side  of  its  own  court, 

is,  while  unsatisfied,  a  bar  to  ano-  J  J'ord  v.  Gardner,  i-fc  —74 

ther  action,  for  the  same  slave,  S  5.  The ///ace  where  the  court  at  Uw 

and  by  the  same  plaintiff,  against  \  is  holden,  and  not  the  ««S"L  of 

loTeeT^r"""-'*'''-  .^  ?"*  P"''"'  f«™i^hes  the  rule  of 

0.  bee  Instruction- TO  THE  JUHT.  5  jurisdiction  in   cjramine  iniunc- 

1 1 .  How  to  be  entered  when,  on  .he  \  tions.   c'ock^,  Crawford^ u^  I 

plea  of/«//y  administered,  the  jury  §  Jioiert  Pollok  &  Co  I499 

theoWnaVsHit^'T^T  "'""  X  'VA^"""  of «=hancery  cannot  trans- 
the  plainu£f  s  claim,  bee  Assets,  ^      fer  a  cause  from  the  jurisdiction 

10  tL'i,       u-  u  v  \      o'^courtoflawtoitsowntribu- 

mit  ronf,/  ^^^PP*''''^  »«» '''"'s-  4      to  proceed  at  law  for  damages  for 

dSks  of  A°/r?.^  r^™'"''  '!,  *''*'  ^      f "  ^'^'Sed  breach  of  contract,  un- 
cierks  or /?!«/««  Courts,  and  au-  S      less  some  peculiar  grounds  of 

SZ'Hn.r"."'*"'"'!f''""'"^''- ^  *'^"''y  cxistrexcusin^and  r^: 

TZcZn   V^^f '"  i«  '^'-  ^  'r '"-^  "Sainst  such  bfeach,  and 

I"   tT«  ;!^^"   .•       *^"'' P-  ^^^^       ^  showing  that  ther.  ought,  never- 

\lleJ.   J  "T"  "^  '"^""  »"^  5  ihelessTto  be  a  specifi!  p^rftm- 

of   h^H  "f  J"f Sm«?'  "g^""  one  X  «nce  of  the  agreement. '^tcwi^. 

of  the  defendants  is  a  bar  to  the  V  Colston^l  107  "     *-    «^  *• 
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JURY. 

1 .  The  iufficiency  of  evidence  ought 
to  be  left  wholly  to  the  considera- 
tion of  the  jury;  and  therefore, 
the  court  ought  not  to  instruct 
them,  that,  from  the  whole  testi- 
mony be/ore  them  the  plaintiff  was 
not  barred  by  the  act  of  limita- 
tions. Fisher^ B  ex* or,  v.  Duncan 
and  Tumbull,'^56^, 

2.  What  evidence  may  be  given, 
and  under  what  circumstances, 
to  induce  a  jury  to  presume  a  re- 
lease or  reconveyance.  Bigger* s 
adm*r,  v.  Mdersori,^-mS4, 

3.  On  a  trial  by  jury,  if  the  evi- 
dence adduced  do  not  appear  on 
the  record,  all  must  be  presumed 
to  have  been  legal  and  right.  Ford 
V,  Gardner^  and  or^er*.— 72. 

4.  Verdict  of,  must  answer  to  the 
whole  case  put  in  issue.  But  if,  in 
detinue,  the  defendant  plead  non 
detinet  and  a  special  plea  in  bar, 
to  which  there  is  a  general  repli- 
cation and  issue,  a  general  verdict 
for  the  plaintiff  will  be  considered 
.sufficiently  responsive  to  both  the 
issues.  Garland  V,  Bugg,^^S74. 

5.  If  instructed  by  the  court  to  dis- 
regard items,  in  an  account,  which 
bear  date  more  than  five  years 
before  the  death  of  the  testator  or 
intestate,  it  is  as  well  as  if  the 
court  had  actually  expunged  those 
items.  See  AccouiiTy  No.  3. 

LAND. 

1.  General  indebitatus  assumpsit  will 
not  lie  for  the  price  of  a  tract  of 
land;  but  a  special  action  should 
be  brought  stating  the  circum- 
stances of  the  contract.  Hoskins 
V.  Hoskins's  adm'r.—37S. 

See  Course  and  Distance,  No.  1. 

LEGACY. 

1 .  Quere.  Is  a  bequest  of  personal 
estate  «  to  the  Baptist  Associa- 


1 

s 
s 

\ 

s 


<<  tion,  that  for  ordinary,  meeU  in 
*^  Philadelphia  annually,  to  be  a 
<<  perpetual  fund  for  the  educa- 
^  tion  of  youths  of  the  Baptist  de- 
<<  nomination  who  shall  be  pro- 
(<  mising  for  the  ministry,  always 
^  giving  a  preference  to  the  de- 
^  scendants  of  the  family  of  the 
"  testator's  father,"  sufficiently 
definite  and  certain  to  be  carried 
in  CO  effect? 
Can  ^  society,  incorporated  under 
the  name  of  the  trustees  of  the 
Philadelphia  Ba/nist  AssocicUion^ 
claim  by  virtue  of  that  bequest, 
without  proving  that  they  were 
actually  incorporated  at  the  time 
the  legacy  was  given,  and  that 
they  are  the  same  society  intend- 
ed by  J  he  testator?  Jones  r.  Hart*s 
^x*ar«d— 470. 

LEGATEES. 

I.  Being  in  possession  of  the  pro- 
perty in  dispute,  and  appealing 
jointly  with  executors^  may  be 
ruled  to  give  security.  Sadltr^s 
ex'ors.  and  legatees  v,  Grecn,^^ 
26—27. 

LIEN^ 

I.  A  creditor  (of  an  insolvent  debtor 
who  is  living)  having  a  lien  on  a 
specific  fundj  and  a  decree  against 
it,  whidi  proves  insufficient^  does 
not  thereby  acquire  any  Hen^ 
more  than  he  had  before  upon 
the  general  fund.  Anderson  v. 
Anderson  and  o^Aw^-— 12— 13. 

LIMITATIONS,  Act  or. 

1.  Will  not  bar  a  motion  in  behalf 
of  the  commonwealth  against  a 
person  accountable  for  public  mo- 
ney. Kemp  v»  The  Commonwealth. 
—85. 

2.  Items  in  an  account  exhibited 
against  an  executor  or  admini- 
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fttrator  which  arc  barred  by,  may  S 
either  be  expunged  by  the  court)  ^ 
or  the  jury  may  be  instructed  to  S 
disregard  them  Hoakinav.  Wright^  ^ 
advfCr.  of  Hoakinaj-^ytl ,  S 

3,  On  the  trial  of  an  issue  on  the  \ 
assumpsit  of  the  teatator  within  V 
five  years,  the  assumpsit  of  his  ^ 
executor  cannot  be  given  in  evi-  S 
dence  to  prevent  the  operation  Jj 
of.  Fisher* 8  ex* or,  v.  Duncan  and  S 
TumbuiLSeS.  5 

LINES  OF  LAND.    See  Course  ^ 

AND  DlSTAKCE,   No.  1. 


MARKED  TREES. 


TANCE,  No,  I. 


MARRIAGE.SETTLEMENT. 


S 
S 

\ 

Where  parol  evidence  may  be  gi-  s 
vcn  to  prove  marked  trees  to  be  S 
the  true  line  intended,  although  c 
they  are  not  in  the  course  or  ter-  J 
mination  of  the  line  called  for  in  ^ 
the  deed*  See  Course  and  Dis-  S 

\ 

1 .  By  a  marriage-settlement  certain  S 
slaves  are  conveyed  in  trust  for  ^ 
the  use  of  the  husband  and  wife  S 
for  life,  and  for  the  life  of  the  ^ 
survivor;  and,  after  the  deaths  of  S 
both,  for  the  use  of  the  children  \ 
of  the  marriage  ;  and,  if  there  be  S 
no  child,  a  part  of  the  said  slaves  ^ 
for  the  use  of  the  heirs  of  the  hus'  S 
bandy  or  of  such  person  as  he  shall  |^ 
appoint  and  direct ;  and  another  s 
part  for  the  use  of  the  heirs  of  the  S 
vnfej  or  to  be  disposed  of  as  she  \ 
shall  appoint  and  direct.-*-iThe  ^ 
wife  dies,  in  tlie  lifetime  of  the  ^ 
husband,  without  any  child  ;  and  S 
the  husband  dies,  having  all  the  <| 
slaves  in  his  possession,  no  ap-  S 
pointment  having  been  made,  l 
The  heirs  of  the  husband  shall  S 
not  take  those  conveyed  to  the  ^ 
use  of  the  heirs  of  the  wife ;  but  S 
they  shall  ga  to  hernext  of  kin.  ^ 
Robin9on*8  adm^r,  v,  Brock.-^^l  \  2.  S 


2.  In  such  case  the  trustee  being 
dead,  the  heirs  of  the  husband  or 
wife  may  maintain  an  action  of 
detinue  for  the  slaves  conveyed 
to  their  use  respectively.  Robin^ 
son's adm*r^  v.  Brock^'^2\2. 

MAXIMS. 

1 .  How  far  a  fraudulent  agreement 
is  affected  by  the  maxim,  in  pari 
delicto  fiotior  est  conditio  defenden^ 
tls.  See  Fraud,  No.  2, 

2.  As  to  a  case  in  which  the  above 
maxim  did  not  apply.  See  Wise 
V,  Crai^, — 578. 

MERCHANT-TAX. 

1 .  TVhen  it  became  payable  on  more 
tfmn  onf  store.  Edmonds  v .  Car^ 
fienterj  commissioner  of  the  reve^ 
Tiu^.— ^341. 

See  Construction  of  Statutes^ 
No.  1. 

MISTAKE. 

1.  See  Amendment,  No.  3. 

2.  Equity,  No.  3. 

3.  Kent,  No.  1. 

MORTGAGE. 

1 .  What  agreement  of  the  parties 
in  relation  to  slaves  will  be  con- 
strued as  a  mortgage.  Moore*s 
ex* or,  V.  Aylett*s  ex* or,  C5'c.— 29. 

2.  If  it  be  agreed  between  a  mort- 
gagor and  mortgagee  that,  in 
case  the  debt  be  not  paid,  the 
mortgagee  may  sell  the  property; 
and,  in  consequence  thereof,  he 
eciisj  without  any  fraud  ;  he  is  ac- 
countable to  the  mortgagor  for 
the  surplus  of  the  sum,  for  which 
he  sells,  above  the  amount  of  the 
debt,  with  interest  on  such  sur* 
plus  till  paid ,  but  not  for  profits^ 
unless  he  appear  to  have  received 
them  prior  to  the  sale,  nor  for  the 
value  of  the  property^  at  any  sub- 

4  N 
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sequent  time.   Moore'M  fx'wr.  v.  \  to  grant  a  new  irial,  a  awrt  of 

jlyUn'9  tx'or.  erc^29.                   ?  equity  ought  cauiiausiy  to  mter- 

S  pose.  MereSth  v.  Benmng»'^*h%S. 

MOTION.                          \  ^o„cE 

1.  Costs  .Uowed  on  OTerruUng  a  \  q     ^^  ^^  ^  ^,^„  „f  ,„  j„t^^ 

niouon  in  the  Supenor  Court  of  >  6              8^              ^^  ^^  ^^ 

Chancery,  including  an  attorney  s  ^  ^^^  .^  a  chan<!ery  case.  Lee  t-. 

fee.  ./on^»  v.  Jones. — 3.                   ^  Frame      22. 

?.  On  a  forthcoming  bond,  can  be  s  .'—     • 

made  only  on  the  day  to  which  the  ^  OBLIGATION.  See  Bob  d. 

notice  is  given,  unless  the  de-  \ 

fondants  be  called^  and  the  motion  ^  OFFICE-JUDGBIENT. 

entered  and  cfmtinued,    Parker  v.  S 

iVrr«.— 4.                                         Z  K  How  it  may  be  set  aside  by  the 

3«  See  Amehdhent,  No.  3.             S  appearance-bail,  and  how  he  may 

4.          Amehdment,  No.  3.              ^  afterwards  enter  himself  special 

5*          ScjRK  Facias,  No.  1.             S  bail.   Dtmiofie  v.  Lqfiorte.^22^^ 

^  23—24. 

NEW  TRIAL.                     >  See  Appear aiice-Bail>  Nos.  1,  2. 

^  2.  If  an  office-judgment  be  set  aude, 

1.  Where  it  ought  not  to  be  grant-  S  and  the  suit  be  defended  by  the 
ed  on  affidavit  of  two  of  the  ju-  ^  appearance-bail,  and  he  after- 
rors.  See  Affidavit,  No.  3.— «  S  wards  waives  his  plea,  judgmeoC 
Frire'e  ex*or^,  v,  Fugtia*^  adm'r.  ?  is  to  be  entered  against  the  df- 
—385.                                                S  fendant  as  well  as  the  Ait/.     Fan- 

2.  Though  a  trial  at  law  has  been  2  meter  and  othere  -v.  Fulkhnore.,-^ 
directed  (after  a  bill  filed  in  equi-  S  320. 

ty,  and  an  injunction  awarded)  ^  3.  But,if,  after  office-judgment,  the 

and  no  verdict  be  yet  certified,  S  defendant    appear,   and  confess 

the  Court  of  Chancery  will  set  \  judgment,   the    appearance-bail 

aside  the  order,  and  dissolve  the  S  is   discharged,  and  the  plaintiff 

injunction,  if  it  be  satisfied  that  it  c  cannot  proceed  to  judgment  a- 

ought  to  have  been  dissolved  on  S  gainst  him.   Fisher  and  other9  v, 

the  former  motion.    Vass  v.  Ma-  ?  EiddelL'-^SZO.  JVbte, 
gee. — 2,                                              S 

3.  After  two  concurring  verdicts  ^  ONUS  PROBAND!, 
for  the  same  party,  on  an  issue  S 

directed  by  the  chancellor  to  be  ^  1.  Where  white  persons,  or  native 
tried  at  law,  he  is  not  bound  to  S  American  Indiane^  or  their  de- 
direct  a  new  trials  notwithstand-  ^  scendants  in  the  maternal  line, 
ing  both  verdicts  were  in  opposi-  S  are  claimed  as  slaves,  the  onus 
tion  to  the  opinions  of  the  Jud-  ^  ftrobandi  lies  on  the  claimant,  but 
ges  before  whim  the  issues  were  S  it  is  otherwise  vnih.  respect  to  na- 
tried,  and  a  v^mlict  had  originally  ^  tive  J/ricans^  and  their  descend- 
been  rendered  in  favour  of  the  S  ants,  who  have  been,  and  are  now 
other  party.  M^RaeU  ex^ors.  v,  ^  heldasslaves.^itdf^rn^v.  ^Wj'A/s* 
iroorf«'«  ffa 'or.— 548.                         S  — 134. 

4.  After  a  verdict  for  the  plaintiff  ^  2.  On  whom  the  tmus  brobancU  lies, 
in  an  action  sounding  in  damages^  S  when  a  will  is  exhibited  for  pro- 
and  a  refusal  by  the  court  of  law  ^  bate,  which  is  written  wholly  in 
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the  band-writing  of  the  testator.  S  2.  In  aammfisit  for  a  partnership 


See  Wills,  Nos.  8,  9,  10.  s 

PARTIES.  > 

1 .  Aw,  may  be  admitted  for  a  dis-  S 
tribution  of  equitable  funds,  after  l 
a  decision  by  the  Court  of  Ap-  S 
peals,  remanding  a  cause  to  the  ^ 
Court  of  Chancery,  jinderson  v.  ^ 
AnderMon  and  others,'-^  1 2-- « 1 4. 

2.  Who  ought  to  be  made  parties, 
in  bills  for  discovery,  or  a  con-  w 
veyance.  Key* 8  ex* ore,  v,  Lambert,  S 
—330.  \ 

3.  Or  in  bills  of  revivor.  /foV/.-— 330 
—331. 

4.  See  Certificates,  No.  2. 

5.  A  bill  was  filed,  on  behalf  of  cer- 


demand,  defendant  cannot  give 
in  evidence  as  a  set-off,  the  de- 
livery of  goods  to  an  individual 
partner.  ArmiHead  v.  Butler* a 
adm*r,^^\76. 

3.  Where  one  partner  binds  him- 
self, his  heirs,  Sec,  by  a  bond, 
and  signs  it  <^  for  himself  and  the 
comfiany^**  a  declaration  in  debt 
against  the  company,  charging  that 
he  bound  *'  himself  and  his  heirs 
for  himself  and  fAecom/iany,"  with- 
out containing  any  farther  aver- 
ments, is  insufficient  to  maintain 
the  action.  Shelton  v,  Pollok  &  Co, 
423 — 427. 

Quere,  Whether  on  a  bond,  in  that 
form,  any  action  can  be  maintained 
against  the  comfiany  ? 


tain  infants,  against  the  heirs  of 

their  guardian  who  died  intestate,  ^ 

the  sheriff  Xo  whom  his  estate  was  S 

committed,  (no  a^/mtm'^/ra/or  ha- c  . 

vingquaUfiedO  YC\%  survindng  se>  S  i-  In  ejectment,  evidence  cannot 

curity  in  the  bond  given  for  the  J      ^®  introduced  to  prove  that  a  pa- 


PATENT  Fos  LANDS. 


l\ 


given 
performance  of  his  duty  as  guar  ^ 
dian,  and  the  administrator  of  the  c 
other  security^  as  co-defendants.  S 
No  process  having  been  served  ^ 
on  a  part  of  the  heirsj  nor  on  the  ^ 
surviving  security^  a  decree  a-  ^ 
gainst  the  administrator  of  the  S 
deceased  security  was  decided  to  ^ 
be  erroneous,  because  there  were  ^ 
not  proper  parties  convented  be-  C 
fore  the  court ;  and  the  cause  was  S 
remanded  for  further  proceed-  \ 


tent  was  irregularly  obtained.^-*-* 
Witherinton  v.  McDonald. -^^06. 
3.  Quert.  Whether,  at  lavfj  evi- 
dence is  admissible  that  a  patent 
was  obtained  by  fraud?  Ibid.  306 
—307. 

PAUPERS. 

See  Freedom  Suits  for,  Nos.l,  2. 
Indians,  Nos.  1,  2. 
Onus  Probandi,  No.  I. 
Variance,  No.  1. 


ings.  Bland,  ^c,v,  JVyaity  IsTc—  S  PHILADELPHIA  BAPTIST  ASStK 
543 — 548.  ^  CIATION. 

See  Attorney,  No.  2. 
Corporation,  No.  1. 
Legacy,  No.  1. 

PLEA, 

1.  Or  answer,  proper  mode  of  de- 
fence, for  objections  which  do  not 
appear  on  the  face  of  the  bill. 
Harris  v,  Thomas.~^lB. 
as  relate  to  the  private  affairs  of  ^  2.  When  an  executor  or  admini- 
either  party.  Calloway  and  Step^  ^  strator  ought  to  be  permitted  to 
toevm  7(2rr.— 9.  V      amend.  See  Amendment,  No.  2. 


PARTNERSHIP. 

1.  Where  partnership  accounts  are  2 
referred  to  a  commissioner,  the  S 
court 'will  rule  the  parties  to  pro-  c 
duce  before  him  any  books  and  S 
papers  which  relate  to  the  part-  ^ 
nership^  but  will  direct  the  com-  S 
rois^oner  to  disregard  such  parts  j 
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PLEADING.                     S  scent ;  if  he  ful  to  plead  that  he 

<)  has  no  assets,  or  does  not  set 

1.  An  issue  out  of  chancery,  to  try  s  them  forth  in  particular,  it  is  not 

the  validity  of  a  will,  being  made  ^  necessary  for  the  jury  to  find  as- 

up,  on  the  question  "  whether  the  s  sets.    IVoodford's  heir  v.  Pendle- 

^wiil  wasvaiid^  or  not,"  has  the  >  /on,— 303. 

same  effect  as  if  it  had  pursued  S  ^^    ir  ♦u-,.^  k«  .^^o.^!  ^r..*«.««  s^  « 

-.V          J      r*i.        M.    e  ^  -.ui      s  '•  "there  be  several  counts  in  a 

the  words  of  the  act  of  assembly,  ?       j«^i«^*:^«    ^^a  «,.«  ^-    c  *v,  

.,     ,     .        .          .,.      .    ,.        .,,  >  declaration,  and  any  one  ot  them 

«  whether  the  wnting  6c  tktjtU  ^  ^^  ^,  ^^^             ^ 

of  the  testator,  or  not."   Ford  v.  >  f    ^ '    ^^^j  demurrer  to  the  de- 

Gardner  and  otJ,er,.-74.               <  ^^^^^^         ^^^  ^^  ^  overruled. 

How  odcclare  on  a  joint  and  >  ^^  judgment  entered   for    the 

wveral  bond.  See  Action,  No.  2.  J  piainafffprovidcd  the  counts  can 

DECi.ABAnoN,No.l.                   ?  be  properly  joined  in  the  same 

3.  The  statute  of  frauds  merely  re.  i  ^J^^^'j^JJ^  CrutchJield.-^6H, 
ncd  on  in  the  answer^  as  a  ground  ?  ^  ^ 
for  not  carrying  into  effect  a  ver-  s  8.  In  such  case,  if  a  writ  of  inquiry 
bal  agreement  concerning  lands,  ^  be  awarded,  after  overruling  the 
will  avail  the  defendant  as  much  s  demurrer,  it  teemsy  that  the  de- 
as  if  it  had  been/ormaliy  pleaded,  ?  fendant  may,  nevertheless,  object 
Howton  V,  Rovtt(m'^92,                  \  to  the  admission  of  evidence  ap- 

See  AoasBMEKT,  No.  4.    FaAun,  ?  plying  only  to  the  faulty  counts. 

No.  3.                                               S  and  tender  a  bill  of  exceptions, 

4.  In  an  action  by  the  heir  for  breach  ^  or  demurrer  to  the  evidence ;  or 

of  covenants  contained  in  a  con-  S  may  apply  to  the  court  to  instruct 

veyance  of  lands  to  the  ancestor,  ^  the  jury  to  disregard  such  faulty 

if  the  declaration  avers  the  entry,  S  counts.     But,  if  no  such  step  be 

seisin,  and  death  of  the  ancestor,  Z  taken,  and  entire  damages  be  gi- 

<<  and  that  the  lands,  covenants,  S  ven,   the    verdict    is  good,  and 

and  writings,  aforesaid,  have  de*  ^  judgment  ought  not  to  be  arrest- 

scended  on  the  plaintiff,"  without  S  ed^-^Ibid.  365 — 366. 

setting  forth  the  manner  in  which  v«tj.-        ^i.jrj*ijj 

he  derived  his  title,  it  is  good  J  9-  In  ci^rrm.., the  defendant  pleaded 

after  verdict.    Woodford's  h^r  v.  >  *^^   ?''!'^'^\  *^«^^  ^"^  ^  '^^"^ 

JPendleton^S03.                             \  plea  m  bar ;  to  which  there  was  a 

5.  In  an  action  against  the  heir,  on  l  S^^f.-'f  replication  and  issue  A 
a  covenant  entered  into  by  the  I  IJ'^f^  '"^  ^""'^  .'7«*5  ^^'«^*^5 
ancestor,  if  a  breach  be  assigned  \  ^^,'"^-^'  ^*^  ^""Tt^t  l""®^" 
to  have  been  committed  both  by  \  ^"^^^  responsive  to  both  the  is- 
the  ancestor  and  the  defendant,  ^  ^"^*-  Garland  v.  Bugg.^374. 
the  defendant  pleads  « that /if /ia«  S  ^0.  See  Action,  No.  5. 

nst  broken  the  covenant**  without  c 

saying  anything  as  to  the  breach  S  PLEDGE, 
by  the  ancestor;  and  the  jury  find  ^ 

.for  ih^  i>\9im\lff  ^' that  the  defend'  S  i.  Under  what  circumstances  con- 

ant  has  broken  the  covemmtj*'-^  ^  sidered  a  rnortgage,  and  how  far 

judgment  ought  not  to  be  ar-  S  the  mortgagee  is  accountable,  if 
Tested ;  the  defect  being  cured  by  5.     he  sell  the  property,  in  conse- 

the  act  of  jeofails. -«/6i\/.               S  quence   of  an  agreement  with 

6.  Where  the  declaration  alleges  ^  the  mortgagor.  See  Mortoaok, 
that  the  heir  has  assets  by  de-  S  'So.  1. 
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PRACTICE.  ^  Sec  Office  Judgment,  Nos.  2,  3. 

5   14.  Where  there  are  several  counts 

1.  Rules  of,  in  the  Court  of  Ap-  s  in  a  declaration,  some  good^  some 
peals.  I,  II,  III,  and  409.      ^      ^      f,ad^  what  steps  may  be  taken  by 

2.  Rules  of,  in  the  Superior  s  the  defendant,  after  his  general 
Court  of  Chancery  for  the  Rich-  J  demurrer  is  overruled.  Roe  x>. 
mond  District.  IV,  V,  VI,  Vih  S       Crutc/ifield.— 365-^366. 

and  19.                                             ^  1 5 .  A  motion  on  a  forthcoming  bond 

3.  Where  injunction  has  abated  by  S  can  only  be  made  on  the  day  to 
the  death  of  one  of  the  defendants  )  which  the  notice  is  given,  unless 
what  step  may  be  taken  on  the  S  the  defendants  be  calied^  and  the 
motion  of  the  others.  See  In-  ^  motion  entered  and  continued. 
JUNCTION,  No.  2.    White  V.  J^tz-  S  Parker  u,  PittB, — 4. 

hughy  Lewis  ^i\^  Johnston.— \.        ^   16.  A   supersedeas  improvidcntly 

4.  When  objection  to  a  bill  is  appa-  S  awarded  by  the  Court  of  Appeals, 
rent  on  its  face.  Harris  v.  Tho-  ^  which  went  to  stay  proceedings 
nxa«.— 1 8.  S       on  a  decree  of  a  county  courts  may 

5.  When  not  apparent  on  the  bill  ^  be  quashed  on  motion.  Cheshire 
itself.  Ihid,  S       v.  Atkinson. — 562. 

6.  At  what  term  to  take  up  new  >  17.  A  motion  to  dissolve  an  injunc- 
appeals. — Lee  v.  Frame. — 22.         <       tion  ought  never  to  be  continued^ 

7.  After  the  appearance-bail  has  ^  unless  from  some  very  great  ne- 
defended  the  suit  and  pleaded.  \  cessity.  Radford's  ex*ors.  v.  In- 
Dunlofisv.Laporte.^^23,  ^       nes's  ex*x, — 7. 

See  Appearance  Bail,  Nos.  1,  S  18.  The  Court  of  Chancery  is  air 
2,  3.  ^       ways  open  to  reinstate,  as  well  as 

8.  An  appeal  will  be  taken  up  out  s      to  grant  an  injunction.  Ibid. 

of  turn,  as  a  delay  case,  where  the  ^  19.  The  complainant  should  always 

only  points  in  the  cause  have  been  \  be  ready  to  prove  the  allegations 

decided  in  another  case,  against  ^  in  his  bill  of  injunction,  even  be- 

the  appellant.    Armistead  v.  But-  K  fore  answer  filed.  Ibid. 

ler*s  adm'r. — 177.                            |j  20.  Where  ah  executor  or  ad mini- 

9.  When  exceptions  may  be  taken  S  strator  ought  to  be  permitted  to 
to  a  commissioner's  report.  John-  ^  amend  his  plea.  See  Amend* 
son  and  others  v.    Wlute*s  ex* or.  \  mknt.  No.  2, 

— 201.  ^  21.  On  issues  out  of  chancery  the 

10.  Where  the  complainant  in  a  bill  \       court  ought  to  give  directions  as 
of  injunction  dies  after  answer  >       to  the  reading  of  papers.  Ford  v. 
filed.     Carter  v.  Washington  and  s       Gardner  and  others* — 73. 
others. — 203.  ^  22.  The  statute  of  frauds,  relied  on 

11.  Where  the  defendant  in  a  bill  v  in /Af  an«wfr,  as  a  ground  for  not 
of  injunction  dies  after  answer  S  carrying  into  effect  a  verbal  a- 
filed,  step  to  be  taken  on  the  mo-  \  grcement  concerning  lands,  will 
lion  of  his  representatives.  Ken-*  >  ayaii  the  defendant,  although  it 
ntr  V.  Hord.'-^204,  s       be  T\oi  formally  fdeadedj^-'Rowton 

13.  How  and  when  mistakes  in  en-  S  ^^  Rowton.- — 92 — 93. 

tering  decrees,  &c.  may  be  recti-  <^ 

fied.    Marr's  adm'r.  v.  Miller's  S  PRESUMPTION. 

ex'or.  and  ofAfrff.— 204.  ^ 

13.  How  the  service  of  a  rf^rcref  mw  S  1.  Under  what  circumstances /wro^ 

by  a  sheriff  ought  to  be  verified.  Jj  evidence  of  the  grantors  continu- 

•^onymoutf.—- 30  6 . 
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edpossession^and  of  the  grantee's  S  so  by  a  bill  of  ezceptioos.    G^iP' 

acknowledgment  of  bis  right  may  C  l€md  v,  Bugg,^'^7^. 

be  admitted  as  evidence)  for  the  >  2.  See  Verdict^  No.  11. 

jury  to  firegume  (against  a  </ff</)  ^ 

that  the  grantee  had  released  or  S  REINSTATING  INJUNCTIONS. 

reconveyed  his  right.    Bigger* 8  %^ 

adm^r.v.Mderson.— 54.                  S  See  Practice,  No.  18. 

3.  On  a  trial  by  jury,  if  the  evi-  ^ 

dence  adduced  does  not  appear  on  S  RELEASE. 

the  record,  all  must  be  presumed  s   ,     *  «^i^«„^  *^  ^^  ^r  .^.^..^f  •.-.- 
^    ,        ,        ,       ,      J    •  u*.   t'    J  c   *•  A  release  to  on^  of  aeveral  peV" 

:  Ga'rrfnjrif         ^  ^       ^^'  ^"^^  '««  ^uUty  of  a  j^t 

V.  «^u# «...  %       trespass,  operates  as  a  release  to 

PROFITS  ^       ^^'  Jimmonett  v.  Hani*  and  Tut- 

^       >^tn.— -498. 
1.  Mortgagee  selling  property  with-  ^  2.  Under  what  circumstances  a  rc- 
outproofof  fraud, inconsequence  S       lease    may  be  presumed.     See 
ofanagreement  between  him  and  \       Evidence,  No.  2. 
the  mortgagor,  is  not  liable  for  S 

prqfitB^  unless  he  appear  to  have  s      RELINQUISHMENT  of  RIGHT. 
received  them  previous  to    the  S 

sale.    Moore* %  ex* or.  v,  jiylett*a  \   1 .  What  circumstances  admitted  as 
fx'or.— 29.  J       presumptive  proof  of,  and  allow- 

^       ed  to  be  proved  by  ftarol  evidence 
PROVISO.  S       against  a  deed.  Bigger'9  adm'r.  v, 

1.  As  to  the  construction  of  the  S  ^jder son.— 54^55. 

proviso,  in  the  revenue  act  of  the  l  ^'  A  contract  under  scjiJ  decreed 

23d  of  January  1799,  respecting  >  ^^  ^«  /®*  f^^^^  j^^  *\*^*"8^  *^f° 

merchant's  licenses.     See  Con-  J  vacated  and  abandoned)  upon  «r- 

STRucTiON  OF   STATUTES,  Nos.  S  <^'««^««'^/  cvidcnce,  wiihout  any 

12.                                                  ^  acknowledgment  under  seal   of 

^  such  abandonment.    Cringan  and 

PUBLIC  DEBTOR.                  ^  JitchcMon  v.  Mc/tolson*s  ex*or»,f^^ 

d  429 — 449. 
1.  Cannot  avail  himself  of  the  sta-  c 

tute  of  limitations,  on  a  motion  at  S  REMAIU^I^S- 

the  suit  of  the  commonwealth,  for  c  ^^ 

monies  which  he  had  received  (  I .  Comingent,  created  in  a  devise, 

under  an  erroneous  construction  c  where  good;  the  contingencies 

of  an  act  of  assembly.    Kemfi  v.  S  not  being  too  remote.  Stnith  and 

The  Commonwealth. — 85.                 ?  vnfe  v.  C^/kmonw— 240. 

RECEIVERS  OF  PUBLIC  MONEY.     ^  RENT. 

1.  Not  to  be  sheltered  by  the  Act  S  ^^         ,      ,          ,   . .      .^ 

of  Limitations.  JKrm/i  v.  The  Com.  i  ^-  Not  to  be  demanded  by  the  van- 

monwealth.^^5.                              S  ^^^  •'  ^  ^^^^  ^^  *»»<*  which  was 

^  delivered,  by  mistake,  to  the  veo» 

RECORD.  S       ^^^1  ^"^  ^^  which  he  was  evicted, 

MUon  V.  ^u^ioEarM.-— 350— ^6 1 . 


1 .  An  affidavit,  filed  in  support  of  a  s 
motion  for  a  continuance,  is  not  a  S  RESTITUTION.  See  Bi 
part  of  the  record,  unless  made  ^  c»rv.  No.  9. 


Bill  xsr  Chak*- 
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RETURN.                         S  Backetdor,  v.  EiHoWa  adtn'r.  and 

1.  The  want  of  the  sheriflf's  return  s  oM<rr«.— .10 — 12. 

on  an  execution  is  no  ground  for  ^  3.  Not  to  be  required  of  executors 
reversing  a  judgment  obtained  on  s      ^^  administrators  on  obtaining  in- 

a  forthcoming  bond  taken  in  pur-  b  junctions,  appeals,  writs  of  error 

suance  thereof.    JoncM  and  others  s  ^^  supersedeas.     WiUon  v.  Wil- 

-v,  Hull, — 212.                                   >  *0fiVarfmV.  andor^ffr*.— 15— 16. 

2.  See  Sheriffs,  Nos.  1— •4.            s  ^*  Nor  on  a  motion  to  discharge  an 

>  attachment  in  chancery.  Ibid,  16. 
REVIEW.  See  Bill  of  Rbvibw.      c  5.  In  what  case  legatees  jointly  ap- 

nFvrx/no                         J  pealing  with  executors  may  be 

Kii.vivuR.                        >  y^jjg^j  jQ  gj^^  security.    Sadler's 

1.  Against  v>htm  a  suit  in  chancery  s  ^£^1'"'''^  Ugatees,  v.  Green,^ 

for  a  conveyance  of  land  ought  to  ^  26—27. 

be  revived,  in  case  the  defendant  S  .   cpniTPQTP  A-rr^w  w 

dies  before  a  final  decree.    Key*e  \  SEQUESTRATON,  Writ  of. 

ejr^rs.  V.  Lambert,— 330—331,  <  j.  Cannot  be  issued  on  a  sheriff's 

Sec  Bill  of  Revivor,  No.  1 .           ^  return  of  "  non  eat  inventusr  up- 

niTTirc'                        \  ^"  ^"  attachment  for  contempt. 

*^^^^-                           <  Hook  V.  Bos9,—3 10—3 1 1. 

1.  Of  the  Supreme  Court  of  Ap-  S  ^'  What  are  the  regular  firoceed. 
peals.  I,  II,  III,  and  409.               >  '"^*-  whereon  to  ground  it.  Ibid. 

2.  Of   practice    of  the    Superior  S  ~^^^- 

Court  of  Chancery.    IV,  V,  VI,  >  ._^  .  _ 

VJI,  and  19.                                      i  SET-OFF. 

qrATF  fti.  nFPPFrTATinw         ^  ^'  ^^^  deHvery  of  goods  to  an  in- 

SCALE  OF  DEPRECIATION.        s  dividual  partner  cannot  be  set  off 

See   Depreciation.                          \  against  a  partnership  demand.— 

>  Jirmt&tead  v.  Sutler's  adnCr^  176. 

SCIRE  FACIAS.  > 

^«r^                                .    ,                  >  SHERIFFS. 
1.  w^here  two  terms  of  the  Court  ^ 

of  Appeals  have  elapsed,  since  S  I.  A  sheriff's  return  of  the  service 

the  appeal,  and  before  the  record  r  of  a  decree  m*z,  or  of  any  paper 

is  brought  up,  the  administrator  S  not  directed  to  him  in  his  official 

of  the  appellee  may  have  the  ap-  ^  capacity  ought  to  be  verified  by 

peal  dismissed,  on  mo/zon,  without  S  affidavit,  Anonymoua. — 206. 

resorting  to  a  acire  faciaa.    Meek  ^  2.  In  what  case  a  sheriff  is  not  to  be 

and  others  v,  Baine.^^339.              s  attached  for  contem/it o£ the  Court 

nwrimiTv                       S  °^  -^fi/^^a^^  for  carrying  into  effect 

ocuuKi  IX.                      ^  an  execution  under  a  decree  from 

1.  For  prosecuting  an   injunction,  ^  which  an  appeal  has  been  grant- 
when  insufficient,  new  security  to  S  ed.  Cheshire  v.  Mkinaon, — 2 10. 
h^Z^yen.Roaav,Pleaaanta^Shorey  J  3.  See  Return,  No.  1. 

&  cow//fl»y  and  othera — 1.               s  4.  If  the  sheriff  returns  a  writ  exe- 

2.  For  executors  or  administrators  >  cuted,  and  the  name  of  the  ap- 
cannot  be  sued  in  equity  until  a  \  pearance-bail,  but  does  not  return 
devaatayit  is  fixed  upon  the  prin-  >  the  bail-bond^  or  a  cofiy  thereof j  to 
cipal,  in  a  previous  suit,  except  s  the  clerk's  office,  together  with 
under  peculiar  circumstances^— i  ^  the  writ,  judgment  ought  not  to 
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be  entered  against  the  defendant  ^ 
and  6ai7,  but  against  the  defendant  ^ 
and  the  sheriff ,  Shelton  v.  Pollock  > 
&  Co. — 424.  S 

-6,  In  what  manner  a  sheriff,  who  ^ 
indulged  a  man  for  his  taxes,  in  ^ 
consideration  of  which,  the  latter  ^ 
agreed  to  indemnify  him  by  pay-  ^ 
ing  all  damages  which  the  com-  ^ 
monweahh  might  recover  of  him  ^ 
in  consequence  of  his  failing  in  ^ 
due  time  to  pay  the  said  taxes  in-  i^ 
,  to  the  treasury,— was  allowed  to  Jj 
recover  the  amount  of  such  taxes;  ^ 
part  being  in  afiecic  and  part  in  ]> 
certificates.  JJfi9Comb*a  adnCr,  v.  i^ 
Littlctiage*9  admr. — 453—470. 


SLAVES. 


s^ 

^ 

^ 


1.  Where  white  persons,  or  native  \ 
American  Indians^  or  their  de-  S 
scendants  in  the  maternal  line,  ^ 
are  claimed  as  slaves,  the  oniM  S 
probandi  lies  oa  the  claimant.  ^ 
Hudgin9v.WHghta.—\^A,.  \ 

2.  Otherwise  with  respect  to  native  ^ 
AfiricoM  and  their  descendants.  S 
Ibid.  \ 

3.  It  aeema  that  no  native  American  S 
Indian  could  be  made  a  slave  un-  ^ 
der  the  laws  of  Virginia,  since  { 
the  year  1691.  Ibid.  )^ 

>:C7*  See  Indians,  No.  2.  s 

4.  Claiming  freedom,  under  the  ) 
Act  of  1792,  on  the  ground  of  s 
having  been  brought  into  this  ^ 
State,  Sec,  must  appear  to  have  \ 
been  detained  by  comfitUdony  and  ^ 
contrary  to  law.  Henderaon  v.  AU  v 
Una. — 235.  > 

5.  Deed  for,  held  good,  though  a  s 
blank  left  for  the  date^  which  was  j 
afterwards  filled  up  by  the  donee.  \ 
See  Date,  No.  1 .  ^ 

6.  Emancipated  by  a  last  will  and  ^ 
testament,  may,  under  certain  > 
circumstances,  be  soldybr  a  term  c 
of  year  a  to  satisfy  the  debts  of  the  S 
decedent.  Patty^  tsfc,  v.  Colin^  ISTc. 
_519— 52J. 


^ 


See  ExANCiFAiriov  of  Slates, 
No.  1. 

SPECIAL  VERDICT. 

I.  In  a  special  verdict,  the  jury- 
ought  not  to  find  the  evidence^ 
and  submit  to  the  court  to  deter- 
mine whether  certain  facta  are 
to  be  inferred  from  it ;  but  should 
find  the  Jacta  exfiUcitly^  and  sub* 
mit  to  the  court  the  gueationa  qf 
law  arising  thereupon.  Henderaon 
V.  ^//«i«.— 235. 

See  Verdict,  No.  5. 

SPECIFIC  PERFORMANCE. 

1 .  A  person  being  within  the  com- 
monwealth .may  be  decreed  to 
execute  a  conveyance  for  lands, 
lying  in  another  State.  Guerrant 
V.  Fowler  and  /fam>.— 5— 6. 

2.  After  action  at  lawy  commenced 
for  damageay  the  defendant  has  no 
right  to  file  a  bill  in  equity  to 
compel  the  plaintiff  to  accept  of 
specific  performance,  except  un- 
der peculiar  circumstances.  Long 
V.  Co/«/on.— 1 10. 

3.  The  court  ought  not,  in  lieu  of, 
to  decree  a  aum  of  money  abaolute* 
Ivs  but  may  conditionally:  ^ving 
the  defendant  his  election^  either 
to  pay  the  money,  or  to  perform 
the  agreement  afiedjically.  Hook 
v.  i?OM.— 310. 

4.  Where  the  defendant  is  gidlty 
cX  contumacy y  and  the  court,  from 
the  want  of  evidence,  which  he  ia 
bound  to  diacloacy  is  not  able  to 
direct  «/ieci^c performance,  a  sum 
of  money  may,  in  like  manner  be 
decreed  to  compel  the  production 
of  auch  evidence.  Ibid, 

STALE  DEMANDS. 

1.  When  a  jury  have  found  a  ver- 
dict for  the  plaintiff  in  an  acuon 
of  debt  OD  a  bondi  on  account  of 
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transactions,    which     (although  S  it  shall  not  thereby  be  vitiated ; 

partly  subsequent  to  the  datb  of  s  but  the  additional  matter  ought  to 

the  bond)  are  old  and  stale,  ought  ]j  be  rejected  as  sur/tlueage.  Tay- 

not  to  be  allowed,  for  the  pur-  i^  lor*9  adm'r.  v.  A^cholaon.''-'67 , 

pose  of  obtaining  a  discount  a-  ^ 

gainst   it.     Fando/fih's  ex'or,  v.  s  TERMS 

Randolfiii^9  ex'ora.  and  othera,^^  S 

181.                                                  ^  1.  Of  the  Supreme  Court  of  Ap- 

S  peals.    See  Appeals,  Supremk 

STATUTE  OF  FRAUDS  and  PERJU*.  ^  Court  of. 

I^IES.  S  2.  Of  the  Superior  Courts  of  Chan- 
ce XT  1  «  S  eery.  See  Chancery,  Superior 
oee  Agreement,  Nos.  1, 2.              J  ^^' 

'  '  T  C^rtllRT  OF. 


STATUTE  OF  LIMITATIONS. 


Court  or. 


^  .      TOBACCO. 

See  Limitations,  Act  of.  s 

S  1.  In  an  action  of  debt  upon  a  wri- 

STATUTES,  ^ee  Acts  of  Assembly.  ^  ting  obligatory  for  the  payment 

S  of  tobacco  under  a  fiecuniary  pe- 

SUFFICIENCY  of  evidence.         ^  nalty^  the  verdict  should  be  for 

S  the  penalty,  to  be  discharged  by 

1.  To  be  left  v>hoUy  to  the  conside-  S  rfawa^<r«,and  not  by  tobacco.  Over- 

ration  of  the  jury,  and  the  court  J  ^^^^^,^  ^^^  ^,  MarshaU.-^^^X . 

ought  not  to  instruct  them  that,  S  2.  Inspectorsof  tobacco  are  entitled 

from  the  whole  testimony  before  ?  ^^  ^^  allowance  of  fifty  dollars/or 

them,  isfc.  Fisher's  ex* or.  v.  Dun-  S  ^^^^^  handover  two,  kept,  by  virtue 

can  and  TumbuU.-^se^.                  s^  of  j^n  order  of  court,  as  labourers 

r-TM7  AC  S       *^  ^^^^^  warehouses.  Branch,  ^c, 

SUPERSEDEAS.  ^       ^  ^^^  Commo7iwfa/M.— 479— 488. 

1.  If  merely  atixiliary  to  the  pro-  S  «,t>peT,Aec    a  .       n.^^«»*. 

J.N       ^         ,  *    !•  *    S  TRESPASS,  Assault  AND  Battery. 

ceedmgs,  may  be  granted  mfo«r/,  w  * 

notwithstanding  the  Act  of  1806,  S  g^^  Assault  and  Battery. 

ch.  22,  sect.  4.  Cheshire  v.  Mkin'  c 

«on.— 210.  S  TRESPASS. 

2.  Ought  not  to  be  granted  to  a  per-  \ 

son  not  appearing  to  be  interested  S  I.  A  release  to  one  of  «ei/fra/  per- 

in  the    matter    in    controversy,  ij  sons  who  are  guilty  of  ayofn/tres- 

Sayre  v.  Grymes.^^04.              .    ^  pass  operates  as  a  release  to  all. 

3.  Nor  by  the  Court  of  Appeals  to  5  jlmmonett  v.  Harris  and  Turfiin. 
a  judgment  or  decree  of  dicoun-  S  -^498. 

ty  court,    Cheshire  v,  Atkinson.-^^  ^ 

562.  S        •  TRIAL. 

SUPPLEMENTAL  BILL.    See  Bill  S  See  New  Trial. 

of  Review,  No.  4,  J  Assumpsit,  No.  2. 


SURPLUSAGE. 


S  Evidence,  No.  S. 

It 


t  TROVER. 

1.  If  an  award,  which  is  good  in  s 

other  respects,  contain  a  matter  5  See  Husband  and  Wife,.Nos.1|  2. 

not  mentioned  in  the  submission   s         Witness,  Nos.  I,  2. 


4  o 
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TRUST. 

Sec  Husband  and  Wifb>  No.  3. 

Detinue,  No.  3. 

DowEB,  No  !• 
Ma&riaoe  Settlement,  Nos.l>  3. 

USURY. 

1.  It  18  not  usurious,  upon  a  settle- 
ment of  accounts,  to  take  a  bond 
or  note  for  the  balance,  including 
the  inter €9t  then  due^  and  to  re- 
ceive interest  on  such  bond  or 
note.  Brown  v.  Brent*  No.  4. 

VARIANCE. 

1:  Between  the  evidence  and  case 
stated  by  the  plaintiff  not  to  be 
regarded  in  suits  for  freedom. 
Hudgimv.  Wright.— \Z^. 

VENIRE  FACIAS  de  novo. 

1.  When  to  be  awarded.  J?odin«on*« 
adm*r,  v,  JBrocA:.— 212.  Henderson 
V,  Men9,^^235.  Pegram  v.  Isabel, 
—387. 

VERDICT 

1.  Unconditional  not  error,  on  a  de-  ^ 
rourrer  to  evidence,  provided  the  S 
demurrer  be  afterwards  determi*  ^ 
ned  by  the  court.  Bigger*s  adm*r»  S 
v,  Mderson.^-*5A»  ^ 

2.  In  detinuey  may  value  slaves  at  S 
higher  rates  than  those  laid  in  ^ 

.  the  declaration.  Ibid,  ^ 

3.  After  verdict,  if  the  evidence  J 
does  not  appear  on  the  record,  all  S 
must  be  presumed  to  have  been  ^ 
legal  and  right.  Ford  v,  Gardner  S 
and  others.'--*? 2.  ^ 

4.  Plea  of  not  gidlty  to  an  action  of  S 
covenant  cured  by.  Hunnicutt  v.  ^ 
Carsley, — 153.  S 

5.  Special,  when  insufficient,  and  a  ^ 
venirede  novo  2iW2irAcd,  Robinson's  S 
adm'r.  v.  Brock.'— '2  \  4,  Henderson  ^ 
V.  MlenB,^^2%5,  Pegram  v.  leabeL  S 
—387.  '  ^ 


6.  Ought  not  to  find  the  evidence  of 
Jbctsy    but  the  facts  themsehes, 

Henderson  v.  Miens, ^-^2 35,    See 
Special  Verdict,  No.  1. 

7.  See  Heir,  No.  2. 

Pleading,  Nos.  5,  6. 

8.  In  detinue^  the  defendant  plead- 
ed non  detinety  and  a  special  plea 
in  bar,  on  which,  issues  were  join- 
ed. K  general  verdict  for  the  plains 
tiff^9A  sufficiently  responsive  to 
both  the  bsues.  Garland  v,  Bugg. 
— i375, 

9.  How  the  verdict  and  judgment 
ought  to  be  on  a  bond  given  in 
the  paper*money  times,  in  a  fte^ 
cuniary  penalty,  conditioned  for 
the  payment  of  tobacco.  See  Ac- 
tion, No,  5,  and  the  case  ofOver^ 
street  v.  Marshall. — 3S\, 

10.  In  what  case  a  verdict  ought 
not  to  be  set  aside  on  affidavit  of 
two  of  the  jurors.  Price's  ex^or, 
v.  Fugua's  adm'r. -^38 5, 

11.  Quere.  How  far,  in  a  suit  for 
freedom,'  can  the  record  of  a  pre- 
vious recovery  of  freedom  by  a 
female  ancestor  of  the  plaintiff 
(not  against  the  defendant^  but  ano^ 
ther  person)  be  given  in  evi- 
dence ?  Pegram  v,  Isabel .^-^87, 

(0°*  This  point  has  since  been  set- 
tled in  the  same  cause ^  which  a- 
gain  came  up  to  the  Court  of  Ap- 
peals, [and  was  decided  in  March 
1 808.  According  to  that  decision, 
the  record  was  admitted,  as  evt- 
dence  that  the  fiersony  in  whose  fa- 
vour the  judgment  therein  record- 
ed  was  rendered^  vfos  entitled  to 
freedom^  but  not  as  conclusive  evi- 
dence in  favour  of  the  plaintiff  in 
the  subsequent  action. 

1 2 .  When  a  verdict  is  erroneous  by 
finding  damages  severally  against 
several  ^Vnr  defendants  in  an  ac- 
tion of  assault  and  battery.  jOn- 
monett  v,  Harris  and  Turfiin.^90, 

13.  How  such  error  may  be  cured. 
Ibid. 
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1 4.  After  two  concuriing  verdicts 
for  the  same  party,  on  an  issue' 
out  of  chancery,  the  chancellor 
is  ix)t  bound  to  direct  a  new  trial, 
though  both  verdicts  were  in 
opposition  to  the  opinions  of  the 
Judges.  See  Issue  out  of  Chan- 
cery, No.  7. 

15.  See  New  Trial,  No.  4. 

WARRANTY. 

1.  Where  land  is  sold  with  war- 
ranty, and  the  vendee  is  evicted^ 
he  ought  to  recover  of  the  ven- 
dor, not  the  value  of  the  land  at 
the  time  of  eviction^  but  the  fiur- 
chaae-money^  with  interest  and 
costs.  Lowther  v.  The  Common' 
tvealih. — 202. 

WASTE,  Injuvction  to  stay. 

1 .  Proper  subject  for  jurisdiction  of 
a  court  of  equity,  though  another 
remedy  given  by  act  of  assembly. 
Ha  rria  v .  Thomas . — 18. 

WHITE  PERSONS. 

1.  When  claimed  as  slaves,  on 
whom  the  onus  firobancU  lies.  See 
Onus  Probandi,  No.  I. 

WIFE. 

I.  How  fjxr^the  vfUe  is  2i  comfictent 
witness  where  the  husband  is  not 
immediately  interested.  See  Hus- 
band ANp  Wife,  Nos.  K  2. 
Witness,  Nos.  1,  2. 

WILLS. 

1 .  Afier  firobate^  any  person  inte- 
rested, who  had  not  appeared  and 
contested  it,  may  within  seven 
years  file  a  bill  in  chancery  to 
contest  its  validity.  Ford  v.  Gard' 
neri  6^c.— 73. 

2.  Any  such  person,  even  though 
he  had  appeared  and  contested 
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the  probate^  may  file  a  bill  on  the 

ground  of  fraud  unknown  to  him 
at  the  time  (>f  the  probate j-^^Ibid, 
^.  Notwithstanding  a  will  has  been 
admitted  to  record  in  a  district 
court,  a  county  court  in  chan- 
cery may  try  its  validity.  Tb.  74. 

4.  Construction  of,  since  the  seve- 
ral acts  for  docking  entails.  Smith 

.  and  wife  v.  Chapman. — 241,  and 
Kldridge  and  another  v.  Fisher.-^, 
559. 
See  Devise,  Nos.  1,  2,  3. 

5.  Quere.  Is  a  bequest  of  personal 
estate  ^^  to  the  Baptist  Associa- 
"  4ion  that,  for  ordinary,  meets  at 
"  Philadelphia,  annually,  to  be  a 
"  perpetual  fund  lor  the  educa- 
"  tion  of  youths  of  the  Baptist  de- 
"  nomination,  who  shall  appear 
"  promising  for  the  ministry,  al- 
"  ways  giving  a  preference  to  the 
"  descendants  of  the  testator's  fa- 
"  ther,"  sufficiently  definite  and 
certain  to  be  carried  into  effect? 
Jonesv,Hart*sex'ors,'~-A7\'^4>76. 

6.  See  Corporation,  No.  1. 

7.  See  Evidence,  Nos.  10,  11. 

8.  The  circumstance,  that  a  wri- 
ting exhibited  for  probate  as  a 
last  will  and  testament,  was  wholly 
written  by  the  testator  himself,  is 
prima  facie  evidence  that  he  was 
in  his  senses,  and  able  to  make  a 
will,  at  the  time  of  writing, the 
same;  so  that  x\i^  onus  probandi 
lies  on  those  who  wish  to  impugn 
it.  Temple  and  Taylor  v.  Temple, 
—476. 

9.  In  such  a  case,  proof  that  the 
testator's  intellects  were  greatly 
impaired  by  the  use  of  opium  and 

*  ardent  spirits,  and  that,  in  conse- 
quence thereof,  he  was  frequent- 
ly incapable  of  business',  is  not 
sufficient  to  repel  the  presump- 
tion ;  without  proof  that  such  was 
his  condition,  at  the  time  when  the 
writing  was  executed.  Ibid. 
10. 'Grammatical  inaccuracies,  want 
of  knowledge  of  points  of  law,  or 
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omissions  of  part  of  the  tes-  S  3.  In  trover  by  R.  against  B^  for 
tator's  property,  are  not  circum-  s  goods  which  had  been  lent  by 
stances  sufficient  to  vitiate  a  will.  ^  B.  to  the  wife  of  C,  and  convey- 
Ibid.  c      ed  by  C.  to  R.,  the  wife  of  C.  is  a 

^  WITNESS  S       comfietent  vriiness.  Ibid^  .L 

1.  In  suits,  in  which  the  husband  is  s  ^ 

not  immediately  and  certainly  inte-  >        y^^Y^  of  ERROR,  ^  Euoa. 
rested,  but  may  be  so  eventually^  S  _      _ 

the  wife  is  a  comM(rn/  witness;  >  See  Executors  amd  AnMiwsTR A- 
butthcjuryaretojudgeofhcrcre-  s  tors,  No.  3. 

dibility.  Barmgv.  Eeeder,^~l54.  ^  See  SupERSSDSASy  Nos.  2,  3. 
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